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Several TIT L E. 8, with their Diviſions and Subdiviſions. 


Scochs. | 
Caſes relating ro Stocks in Companies. 
Stopping Lights. TR 
By one that has Land adjoining. 
After Unity of Poſſeſſion. 
In London. 
Actions at Law, or Suits in Equity. 
Plcadings. 


Stranger. 
Advantage. Of what he may take Advan- 
tage. 
Stricti Juris. 
What Things are. 
Striking. 
In Privueged Places. 
Church or Church yard. 
King's Palace, Courts &c. 
Indictment and Pleading. 


Slbornation. 
Subpeena. 


Of the ſerving a Subpœna. 


Siicceſior, 

Bound. In what Caſes. * 

Advantage of what he ſhall take Advantage. 

What ſhall go to the Succeſſors, or to the 
Heirs, or ee &c. of the Prede- 
ceſſors. | 

Relieved againſt Frauds of the Predeceſſor. 

Actions by, or againſt Succeflors, and 

Pleadings. 


Suit of Court. 


By whom it may, or muſt be done. 
How. By Parceners, Feoftces &c. 
Remedies for not doing thereof. 
Excuſe of not doing thereof. 
Suſpended or Determined 
By Writ De Exoneratione Sectæ. 
Pleadings. 
Summarp Proceedings. 
Summons. 
To the Perſon. In what Caſes. 
In what Place. : 
The Place in Demand, 
By what Thing. 
By how many. 
In Real Actions. 
#* How. 
In other than Real. Actions 
Good. 
Neceſſary in what Caſes, 
Attachment. 


By the Goods of whom one may be at. 
tach'd. | 
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Summons of the Pipe. 


Summons and Severance, 


Lies. 
In what Actions. 
At what Time. 
Neceſſary, in what Caſes. | 
What Perſons ſhall be ſummon'd and ſever'd. 
Executors. 
In what Caſes they may be ſummon'd 
and ſever'd. I. 2 
How Proceſs ſhall be before Severance. 
Pleadings. And in what Caſes the Writ 
ſhall abate before or after Severance. 
Judgment. How. After Summons and Se- 
VErance. 
Severance. 
Lies. 
In what Caſes. 
At what Time. 
Without Writ of Summons Ad ſe- 
quendum ſimul. 
What Judges have Power to award it. 
How. Without Proceſs. | 
W hat the Party may do after Severance, 
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In what Caſes to Iſſue &c. 


Sunday. 


What Things done on a Sunday are void 
Or nor. 
Service of Proceſs, Rules &c. 
In what Caſes good on a Sunday. 
Dies Juridicus in what Caſes it is. 
Statutes. 


SO >» 


Siperſedcas, 


W hat Thing will be a Superſepeas in Law. 
Attaint or Error. 0 
Error. 
Not where it is as a new Original. 
In Parliament, in what Caſes it ſhall be 

a Superſedeas. C. 2 
At what Time Error will be a Super- 

ſedeas in Law. 

Not after a Superſedeas. E 
From what Time. E. 2 
To what Perſons, Privies, or Stran- 
gers. D. 2 
Surmiſe. See (D) pl. 7. 
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By 
Certiorari. 
Of what Thing it ſhall be a Superſedeas. F 
What Certiorari ſhall be a Superſedeas. G 


How the King may grant. G 
Audita Querela. H 

- Habeas Corpus. A 
At what Time. K 
a | Grantable, 
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A TABLE of the ſeveral TITLES, 


Grantable. 
Out of what Court. 
In what Caſes and Actions. 
For what Cauſes. 


Supplicavit. 
In what Caſes granted, and how. 
Slirety. | 
In what Caſes to be found. 
Chargeable. How far. 
Diſputes between Sureties themſe] ves, 
Equity. 
Relieved. How far in Equity. 
Favour'd. How to cnable him to recover 
his Debr. 


Surety of the Peace. 
Lies for or againſt whom, and in what Caſes. 
How obtained and granted. And Puniſh- 
ment of wrongfully obtaining it. 
Taken how, and by whom. 
Proceedings after the Writ granted. 
Breach. hat, and puniſh'd how. 
- Caſes relating thereto. 
Pleadings 


Suggeſtion and Surmiſe. 
Suſhcient. In what Cales. 
To ſupport Actions 
In a Foreign County. 
To inforce the doing of a Thing. 
Pleadings. 
At what Time. After Judgment. 
Surplulage. 
In Pleadings. 

Surrender. 
The Force and Effect thereof. 
By what Perſons, good. 

In Reſpect of their Eſtate. 
What Eſtate, 


To whom. See(B) B. 


Of what Thing or Eſtate it may be. 
At what 

Place. 

Time. | | 
What A& or Thing ſhall be ſaid a Sur- 

render, 

Acceptance of Leſſee for Years &c. 
Words. By what Words it may be. 
Hindered, In what Caſes. By other Eſtate, 
How it may be made. 

Without Deed. 
Of what 
Thing. 
Eſtate. | 
To whom. The King. | 
What ſhall be a Surrender of Part, or ofall. 
Pleadings. | 


Survivor. 

Take. 

What Things he ſhall take. 
In what Caſes. eros; 
Lands, by what Limitation. 

Survivorſhip, In what Caſes among what 
Perſons. ; 

Words. By what Words a Thing ſhall ſur- 
vive the Perſon, or die with him. 

In what Caſes the Survivor ſhall bring Ac- 
tions, or be charg'd alone, or he and the 
Executors, or Hcirs of the other. | 

n 
SUIT, to arreſt and detain a Perſon. 
And How. See Juſtices of Peace (M) 
pl. 2.—Treſpaſs. (D. a) 
Pleadings. 
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Taliter Proceſſum. 5 
Tally of Exchequer, 
Tares. 


How conſtrued. 

Liable. What, and who. 

In what Place. | 

Allowed or Deducted. In what Caſes. 
How much. 

Collectors, their Power. 
niſh'd for Miſdemeanors. 


Ot what Things to another, 
What Perſons may make Eſtate Tail, and to 
whom. 
At what Time he may bar Eſtate Tail. 
Iſſue in Tail. 

Bound by Acceptance or Agreement. 
Equity. | | 
Agreements carried into Executionagainſt 

the Iſſue in Tail. 
Made by 
Tenant in Tail. 
Tenant for Life. 
Creditors relieved againſt the Iſſue in 
Tail. In what Caſes. 
Actions What Actions Tenant in Tail 
may have. And Pleadings. | 
Tenant in Tail after Poſſibility. 

Who is. 

Of what Thing he may be. 

Privileges of him or his Grantee. 


Tender. 5 
Neceſſary. In what Caſes. 
Good. | 
In Reſpect of the Thing tender'd, 
By whom. 
To whom. 
How. 
Place. 
Ar what Place it may, or ought to be. 
No Place being limited, in what Caſe 
it muſt be to the Perſon. 


And how pu- 


Time. 
At what Time it may, or ought to be. 

Notice. In what Caſes, where no Time is 
limited, Notice muſt be given. 

To revoke vrants; to whom, and how to 
be made. 


Of Amends; to whom it may be. 


At what Time, and how much. 
Tender and Refuſal. 
In what Caſes it ſhall be a Diſcharge of 
The Debt. 
Intereſt, 
Bar of Coſts and Damages. 
2 
In what Caſes a Refuſal muſt be alleg'd 
as well asa Tender. 
Bar. In what Actions. 
Tenures. 
Antiquity. 
What Things may be held. 
Of what Thing. 
Service, hat may be reſerved 
Againſt Law. 


Of what Thing by expreſs Words b 
The Kin 15 ee 


Common Perſons. | 
Of whom a Man ſhall hold by Creation 

At Common Law. 
What Tenure the Law will create 

Without expreſs Reſervation. 

Upon Extinguiſhment of the Tenure, 
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9 With their Diviſions and Subdiviſions. 
Hh: Ot whom he ſhall hold by expreſs Reſer- Month. | 
725 vation. | 1 How computed, 
798 By Knight Service. | | How underſtood, where mention'd generally. 
3 What is, and what Writ lay of it. P 1 
1 Of the King. Upon what Reſervation, Neceſſary to be pleaded. In what Caſes. 
17 5 and where, without expreſs Reſerva- Day ſhewn certain. In what Caſes. 
ny e K Good. 1 Time is made Parcel of 
mn What Eſtate might be held by Knight the Iſſue. 
55 | Service. 1 2 N Title. 
— Caſtle-guard. How it is to be done. 0 W hat 1s. 
2 In Capite, what. ; Preference. 
9 What Perſons might create it. . L Where a Man has ſeveral Titles, which 
= Created by Law, without Reſervation of ſhall be preferr'd. B 
E. v hom it ſhould be. M Excuſe. 
% Eſcuage. | "1 Coming in by Title. How far favoured 
2 Ot what Service it was due. in Law. C 
4 Not for Grand Serjeanty. R Pleadings. 
wich Aﬀeſs'd by Parliament. 8 Where a Title muſt be ſet forth in the 
"7 By whom the Service was to be done. 15 Declaration. D 
3 Who ſhould have ir. U Pleading. | E 
1 Summons. X How. And the Difference thereof in the 
. Trial. | y. Writ, or Count, or in Bar. F 
Wy Frankalmoign. 1. What ſhall be ſaid to be Title, or only 
LY Socage. 7. Conveyance to the Title. G 
9 Incidents. Z At large. Where it mult be ſet forth at large. H 
9 Alteration of Tenure. I Without ſhewing how his Anceſtor or 
1 In what Caſes, and how. A. a himſelf came to it after a Feoffment &c. 
3 Extinguiſh'd. | alleg'd. 1 
3% By what Act. B. a By 8 and Avoiding the Bar by 
1 Revive. B. a 2 Elder Title. K 
4 Services | By Recovery. 
3 Multiplied. =" | Good. In what Caſes, and how. L 
1 In what Caſes. +: Gl Of his own Poſſeſſion. M 
F Abridg'd. | C. a 2 Toll. | 
E Relief. D Thorough and Traverſe. What is. A 
HB irs | © HEY | K Payable. In what Caſes. B 
2% ald. id. 
= Of what Tenure or Service. _ much. B. > 
1 How much. E. a + 6 Puniſhment of taking more than due, H 
I By whom. . NY For what Things. *. 
A In reſpect of his Eſtate. H. a By whom. D 
3 To whom. J. 2] Diſcharged. Who, and how E 
8 What Thing ſhall be paid. Grant good; In reſpect of the Manner &c. F 
3 In the Dicqunctive. K. a Due. In what Caſes, and how. G 
9 At what Time. L. a Remedy. 8 F 
5 Barr'd, by what. | M. a] Writ and Declaration. Good, or not. K 
I Remedy for Recovery thereof. Actions Pleadings. | L 
1 and Pleadings. N. a] Verdict c NT 
5 Taken away. O. a] Toll-book. N 
Term-Tiine, _ A] Tort. 
Teſtatum, 55 Conſtruction of Law as to Torts, A 
00d. Ori o 
Neceſſary. In what Caſes. B Tout temps rift, #5 
Return thereof. C] Pleaded. | 
Teſtatum Exiſtit. | | At what Time. B 
Pleadings thereby; Good, or not, A The Effect thereof after Verdict for De- 
Teſte. | fendant on the Tender. C 
W hat Time there ought to be between the How the Pleading ſhall be, where he ſhall 
Teſte and Return of Writs. _ A bring into Court the 
Good, or not, and where it ſhall be ſaid to Money. D 
be prior to the Cauſe of Action. RE Thing. E 
In whoſe Name. CJ Uncore priſt. | 
Time. Neceſſary to be pleaded. In what | 
Day. Caſes. F 
Taken Excluſive. In what Caſes. A A Actions, and how. 8 
Computed. How. K. 2 t what Time pleadable. H 
Where there ſhall be a Priority and Poſte- Town and County, & 
riority as to Things done on the ſame Trade. N 67 
Day. A. 3] What is within the Statute of 5 Elz. cap 4. A 
Year. What is an Uſing a Trade within the 5 £12. 
How accounted. B | cap 4. g 
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Service. 


Sufficient, What. 
In what Caſes a Man may uſe a Trade 
without Service. 
In what Cafes a Man may uſe ſeveral, and 
what Trades. 
Reſtriction, ; 
Securities given in R 
Good. In what Caſes 
By Charter, Cuſtom, or By-Laws 
Proceedings and Pjcadings. | 
Forteitures for uſing a Trade by 5 Elic. 
cap 4. 
Indictments or Informations as to uſing 
Trades. 


Trade and Navigation. 
Caſes relating thereto. 
Traverſe. 
Notes and Rules. 
Of the Inducement to Traverſe. 
Traverſable. What. 
Cauſe. 
Command. 
Dates and Delivery. 
Day or Time. 
Inducement. 
Intention. 
Matter or Thing alleg'd, or Matter 
Thing not alleg'd. 
Names &c. 
Offices, Preſentments &c. 
Place. See (M) and (N) 
Suppoſal. See (C. b) 
Things doubt ful to the Jurors 
Other Things in general. 
Of the Place In what Caſes. 
Neceſſary. 
Good. 
In what Caſes the 
Abatement, 
Entry, or Gift in Tail. 
or Dying ſeiſed &c. 
Conveyance ſhall be travers'd. 
Deſcent or Gitt in Tail. 
Diſſeiſin 
or Conveyance, as Releaſe &c. 
or Deſcent. 
or Dying ſeiſed. 
Drag od 
or Deſcent. 
or Gift in Tail. 
or Meſne Conveyance 
Feoffment * 
or Diſſeiſin. 
or Dying ſeiſed &c. 
or Que Eſtate &c. 
Leaſe &c. 
or Meſne Conveyance. 
or Reverſion. 
Matter of Record, or Matter in Fact. 
Que Eſtate or Confirmation. 
Seiſin in Fee 
or Conveyance. 
or Seifin in Tail, or Franktenement. 
Seiſin or Tenure. | 
Sole or Joint. 
In general. 
Title or Intruſion. 
Neceſſary. 
In what Caſes. 
Where there is a Confeſſing and Avoid- 


ing. 
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eſtriction of Trade; | 
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Good or not. | | 
Where there 15a Confeſſing and Avoid. 


ing. 
Where the Party may wage his Law. 
or neceſſary. Where the Writ or Count 
is of more or leſs than it ought. 
Not Good. By its not anſwering the 
Point of the Writ, or being too ge- 
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neral. A 
Of immaterial Traverſes. W. a 
How. 8 
General or Special. And where it amounts 
only to the general Iſſue. X. a 
As to the Time. Where it muſt be of the 
Time before; or of the Time after; or 
of the Time before and after. *. 2 
Where the King is Party. Z. a 
Where both Parties claim by one and the 
ſame Perſon. A. b 
Where ſeveral Things of the ſame Nature 
are traverſable, which of them ſhall be 
travers'd firſt B.b 
Suppoſal of the Writ traverſable. In what 
Caſes. C. b 
By whom, or in whoſe Name to be taken. 
Plaintiff &c or Defendant, Tenant &c. D. b 
How much. E.b 


What mutt be alleg'd, tho' it be not tra- 
ver able. | 

Wiat Thing is traverſable in one Action 
which is not fo in another. 

By what Words, or what will amount to a 


F. b 
G. b 


Traverſe. H. b 
Aliter, vel alio Modo. Good or neceſſary. 

| In what Caſes. I. b 
Modo & Forma. Neceſſary or Good. In 

g what Caſes. K.b 

; Traverie upon a Traverſe. Neceſſary, or 
good, or not. L. b 
Tuo ſeveral Traverſes, or more. M. b 


Parcel. 


Where one Thing being Parcelof 
another 1s travers'd, How it may be. N. b 
Without making Title. In what Caſes it 
may be. O. b 
What Plea may be pleaded at the ſame 
Time. P. b 
III Traverſes. Aided by what. Q. b 
Trealure Trove, A 
Trees. 
Diſputes as to Trees. 
Between 
Leſſor and Leſſee. A 
Lord and Freeholder. B 
Tenants in Common. C 
Tenant for Life, and Remainder-man, 
or Reverſion in Fee. D 
Neighbours. E 
Power of Truſtees as to cutting Trees. F 


Strangers. 
Who ſhall have Trees cut down by 
Strangers. And what Remedy Leflor 


or Leſſee has for cutting them. G 
Grant of Trees. 
By whom, and how. H 
Windfalls, Dotards &c. 
Who ſhall have them. 1 
Timber Trees. 
What are, and what ſhall be ſaid to be 
ſuch for a Collateral Reſpect. K 


Treſpals. 
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With their 
Treſpaſs, | 


What Act ſhall be ſaid ro be a Tre! pal. 1 | 


Want of Care to avoid an Act not other- 


wife unlawful | R.2 
What ſhall be ſaid Treſpaſs, and what, 
Felony. 1 
Treſpaſſor. Who. | Q 
By Conſent, Agreement, or Sufferance &c. X. 3 
Aflaulr and Menace. What. A.:$ 
Juſtification, What will be good Cauſe E 
Battery. What. „ 
uſtification. 
What will be good Cauſe of Juſtifica- 
tion | 3&0 
Aſſault to the Perſon. N 
Entry into Land. G. 2 
Defence of Goods. on" G. 3 
By what Perſon in Defence of an- 
other. D 


* 


Aſſault and Battery. 
Declaration, Good or not. G 
Pleadings 0 

Good or not. G 
Juſtification. Good or not. G 
De ſon tort Demeſne, 7 
A good Plea. In what Caſes, G. 5 
De ſon Aſſault Demeſne. 
A good Plea. In what Caſes. G 
Replication. Good or. not. G 
Judgment. Damages how ; And where 
there are ſeveral Defendants who yoo 
ſeveral Pleas, and one or more 1s found 
guilty of the Battery, and others of the 
Aſſault only. See Damages. G. 10 
Clauſum fregit. 


Who ſhall have it in reſpect of Eſtate, H 
ith Continuando. A 
Of what Thing it may be. I 
At what Time it lies. my © 
Pleadings. 1. 2 
In Foreſt, Park, Warren &c. See Park (E) L 


De Uxore Abducta cum bonis Viri. And 


Pleadings. L. 2 
For intermeddling with the Feme. In what 
. Caſes it lies. L. 3 
Quare Filium & Hæredem rapuit &c. or 
other Injuries done to a Child. L. 4 
Threatning the Plaintiff's Tenants fo as they 
depart. And Pleadings. : L. 5 
Beating Servants, and taking them out of 
their Service. And Pleadings. L. 6 
Lies. , 
For whom. 
In reſpect of EINE np 1 
Special or general Property. M 
Eſtate. N 
Againſt whom. R 
Commander and Servant. R. 2 
An After-Treſpaſſor. N. 3 
Feoffee of Diſſeiſor &c. Perſons in by 
Title. 4 
In Reſpect of Intereſt. B 
Sheriff, or other Officer of a Court. 0 


Officers; for Acts done by Virtue of 
their Office. "TH > 
In what Caſes, and at what Time Treſ- 
aſs lies, where the Matter is Felony. Y.z 
Of what Things it lies. 2 
At what Time. A. a 
After Reſtitution ſor Treſpaſs done 
Meſne. See (T) 
Before the Plaintiff had any Poſſeſſion 
of the Thing taken. Aa. 2 


Diviſions and Subdiviſions. 


— | 

Poſſeſſion. What is ſufficient Poſſeſſion of 
Land to maintain the Action. 8. 
By Relation. And after Reſtitution for 


| ' Treſpaſs done Meſie. T 
Treſpa!s | 
or Detinue. 1. 4 
Not Caſe. See Action (M. c) V. 2 
Or Trover. 1 4 
Impriſopment 
Juſtifiabſe 
zy Officers. D a 
Upon Warrants. C. a 
Pleadings. | C. a 2 
Without Warrant. Pleadings. Da. 2 
By others. | E. a 
Picadings. - | E a, 2 
By Aiders of Officers. | P 
For what Cauſes. F. a 
© "Freſpaſs. 
Juſtifiable. | | 
la whar Cafes.- L. a 
| By Officers. 
By Warrant. F. a. 2 
In Execution of Proceſs. H. a 
Pleadings. F. . 4 
By Aider of Officers. F. a. 3 
For the Publick Good. B. a 


Upon Default or Act of the Plain- 


tiff himſelf, I. a 
on incident to another Thing. M. a 

y | 
Lord or Reverſioner. Entry. M. a. 2 
Command. And Pleadings, M a. 3 
Licence. And Pleadings. NI. a. 4 
Pleadings. M. a. 5 
W hat 5 


Entry into Land or Houſe. 2.0.2 
Retaking Goods in what Cafes, H. a. 3 
Plea, good in Treſpaſs for taking 

4 


and retaking Goods. H. a. 
Things of 
Neceſſity. K. a 
Charity. K a. 2 
Ab Initio. 
What will make one Treſpaſſer ab 
Initio. Officers or others. G. a 
Excuſable 
By what Act or Thing. N. a 
Diſcharg'd 
By what. 
Death. O. a 
Matter Ex poſt Facto. P. a 
Defeated by 
Act of 
the Party. FP. . 
A Stranger. Tb 23 
Acts done by Virtue of an Office. 4 


One or ſeveral Treſpaſſes. What ſhall be 2 
{aid to be. Qa. 2 
Vi & Armis. 
In what Caſes it muſt be Vi & Armis. 
In reſpect of the 


Perſons. | Q. a. 3 
Thing &c. a. 4 
Contra Pacem. In what Caſes it ſhall 


be Contra Pacem. Q a. 5 
Wrir or Declaration. Good or not. Qa. 6 
Pleadings. 

Good or not; And what ſhall be a good 


Plea. Q a. 7 
How. Where there is a Diſi:iltn and 
Re- entry. Qa 8 


U | Far: 


\ 


A TABLE of the ſeveral TITLES, 


Bar, What ſetting forth of Title is ſufi- + 
What ſhall be a good Bar. XR. a cient. B. b 
Tender. | S. a His Franktenement. That the Place where 
New Bar &c. Pleadable in what Caſes. T. a c. is his Franktenement, or the Frank- | 
By Que Eftate ; Good or not U. a tenement of his Maſter. C.b 
Regreſs. In what Caſes a Regreſs muſt be Il, for Want of Certainty. D. b 
pleaded. _ | U. a 2 Traverſe. | 
Abatement. What is a good Plea in Abate- Neceſſary. In what Caſes. E. b 
ment of the Writ. VUaz Good. 
Where there is a New Aſſignment. a. 4 In reſpect of the Thing. F. b 
Quæ eſt eadem Tranſgreſſio. Good or ne- Of the Command. 
ceſſary, in what Caſes. W. a Good or neceſſary. In what Caſes. G. b 
Giving a Name to the Place where the Of the Day or Time, | 
Treſpaſs was done. In what Caſes, and Good or neceſſary. In what Caſes. H. b 
How. | X. a Of the Place. 
Deed of the Anceſtor. J. a Neceſſary in what Caſes, I b 
Title. Good or not. | K. b 
In what Caſes a Title muſt be ſhewn in | Prohibited or punifh'd by Statute. L. b 
the Count, or after Pleadings Z. a | 
Plea good, without ſhewing Title in 
himſelf, or Authority from him m_ 1 


e 


(A) Caſes relating to Stocks in Companies. 


I. Dminiftrator durante Minore Atate ſells the Infant's Stock in the 
Eaſt-India Company to B. and C. two Members of the ſaid 
Company, who had Notice that it was not the Adminiſtrator's Eſtate, 
as appears by the Entries in the Company's Books; Decreed, that it was 
raudulent, and an Account to be taken, Fin. R. 298. Paſch. 29 Car. 2. 
Munn & Brown v. Eaſt-India Company, Dunkin & al'. 
2. A. having got Letters of Adminiflration upon a falſe Suggeſtion, was 
admitted to certain Stock of the Inteſtate's in the Eaſt-India Company; 
but upon an Appeal the Adminiſtration was repealed and avoided ab Ini- 
tio: One, who was privy to the Fraud in getting the Adminiſtration grant- 
ed to A. purchaſed a Transſer of the Stock from A. and an Entry was 
made thereof in the Company's Books. On a Bill brought by the right- 
tal Executor, the Court decreed the ſaid Stock to be transferr*d back to 
the Plaintift, and the Adminiſtrator of the Purchaſor to account for Divi- 
dends received by him, to far as he has Aſſets, Niſi Cauſa &c. Fin. Rep. 
430. Mich. 31 Car. 2. Johnſon v. the Eaſt-India Company and Cheſter. 
3. A Man ſold another fo many Shares in Eaſt-India Stock, if the other Carth. 268. 
approved of his Bargain, and demanded it Ore tenus, or by Mete in Writing S. C. 
left at the Enſt-India Houſe before ſuch a Day, and pleads that licet he de- 
manded ir Ore tenus, and by Note in Writing at the Eaſt-India Houſe, 
the Detendanr had not rransferr'd it &c. Upon which the Defendant de- 
murr'd, and objected, that licet the Note in Writing ought to be left at 
the Eaſt-India Houſe, yet the Demand Ore tenus could not be left there; 
and therefore the Demand Ore tenus is not reſtrained to the Eaſt- India 
Houſe, but ought to be perſonal, and the Words (left at the Eaſt-India 
Houle) ſhall be applied to that which might be left there, which is the 
Demand by Note in Writing: But after being twice moved, it was ad- 
Judged for the Plaintiff, the conſtant Practice being an Expoſition of 
theſe Words. Skin. 391. Mich. 5 W. & M. B. R. Hall and Cupper. 
4. By 8& 9W. 3. cap. 30. Every Policy, Contract E9c. made, or to be A. in Conſi- 
made, and which by the Tenor thereof is to be performed after 14 May 1699, der _— 
upon which any Premium already is, or hereafter ſhall be given or paid for Li- 5 by B. 
Lerty to put upon, deliver, receive, accept, or refuſe any Share or Intereſt in aſſun'd on 
any Joint Stock, Tallies &c. or Bank Bills whatſoever, other than ſuch Con- the 29th Oc- 
tracts &c. as are to be perform'd within 3 Days from the Time of the Mak- tober 1696, to 


ing, ſpall be utterly null and void to all Intents. 1 Bae 


| to B. for the 
Sum of 365 l. at any Time <chen requeſted before the 10th Day of May then next enſuing. The Queſtion 
was, Whether this Contract made 29 Oct. 1696, by which B had Time to requeſt the Aſſignment of 
the Bank Stock till 10 May 1697, was within the Statute, and made void thereby. The Court de- 
livered no Opinion, but Northey argued that it was not; for this is not a Contract, which by the Te- 
nor of it is to be performed after the 10th Day of May 1697; For altho' the Plaintiff had Liberty to 
perform the Requeſt of the Aſſignment of the Bank-Stock ro him until the 1oth Day of May 1697, 
which was 9 Days after the Act took Place, yet ſuch Requeſt might be made before the 1ſt of May, 
and ſo the Contract, by the Tenor of it, was nor to be performed. after the 1 Day of May; fora 
Contract to be performed after the 1 Day of May, is intendable of ſuch a Contract which of Neceſ- 
ſity ought to be performed after that Day, and cannot he performed before; but a Contract perform- 
able as well before as after that Day, at the Election of the Party, is not within the Act of Parliament, 
but is Caſus omiſſus; and he compared it to a Caſe upon the Statute of 29 Car. 2. cap. 3. of Frauds and 
Perjuries, by which it is enacted, That no Action ſhall be brought &c. whereby to charge any Per- 
ſon &c. upon any Agreement which is not to be performed within a Year from the making thereof, wr 
cls 


1 1 Stocks. 
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leſs the Agreement be in Writing; and an Action was brought, upon an Agreement by the Defendant 
to pay ſo much upon his Marriage, but without any Writtr ; or Memorandum of the Agreement; and 
the Defendant did not marry within the Year; Upon the Trial at Guildhall before Holt Ch. J. he was 
in Doubt whether that Agreement was within the Statute, and whether it ought not to have been by 
Writing? And ordered that the Opinion of the Judges of the Court ſhould be taken. And by the 
major Part of the Judges in B R. it was reſolved, That this was Caſus omiſſus; for that the Defen- 
dant might have married within the Year; and ſo it was not an Agreement which was not to be per- 
formed within a Year, and by Conſequence was not ſuch an Agreement as was intended by the Act of 
Parliament: And he ſaid he did not ſee any Diverſity between the Caſes. Comyns's Rep. 49, 50. pl. 
32. Hill. 9 W. 3. in B. R. Anon. Ld. Raym. Rep. 316, 317. Smith v. Weſtall, S. C. And 
Holt Ch. ]. was of Opinion, Thar if the Requeſt had been before the 1ſt of May, and the Contract per- 
form'd, it had been good; but if zo Requeſt cas made before the 1ſt of May, the Contract being per- 
formable afterwards, was within the Intent of the Act. And in Fact no Requeſt appeared to have 
been made before the iſt of May. And therefore Judgment was for the Defendant, who had pleaded 
the Act of Parliament. 

In Aſſumpſit, upon a ſpecial Promiſe to transfer Stock in ; the Plaintift declared upon an 
Agreement in Writing, by which the Defendant agreed in 1692, in Conſiderat ion of to transfer 
{o much Stock to the Plaintiff, or Order, aon Requeſt ; and he ſhew'd a Requeſt &c. and 
averr'd that the Defendant had not transferr'd he Defendant pleaded the Act of 8 & 9 of this King, 
cap. 32. againſt Stockjobbing ; the Plainrift demurr'd. And it was urg'd, that this Contract was within 
the ſaid Act, becauſe, it may be, the 'Transfer was not to be made before rhe Day of 
ut per Holt, The ſaid Act ſhall be taken ſtrictly, becauſe it deſtroys Bargains; and therefore if the 
Requeſt was before the ſaid Day, it is well enough. Judgment niſi &c. for the Plaintiff. Ld Raym. 
Rep. 673, 674. Eaſter 13 W. 3. Mitchell v. Broughton. 


** 


5. In Covenant by A. againſt B. upon Articles of Agreement A. de- 
clares, that it was covenanted and agreed between him and B. that in 
Conlideration of 20 Guineas by B. to him then paid, A. fbould transfer 
to B. beſore, or upon the 19th of November 1695, 1000 J. Bank Stock; and 
that B. covenanted with A. to accept it upon Notice of 3 Days, and to pay 
to A. for it 940 l. and then A. avers, that no Bank Stock is transferrable by 
Law but in the Office of the Bankof England in the Preſence of both the Par- 
ties; and that he gave 3 Days Notice to B, that he would transfer to him 

the Bank Stock in the Office of the Bank, the 19th of November; and 
that he attended there the whole Day to have transterr'd it, but that B. did 
not come to accept it, for which A. brings this Action for the 940 1. &c. 
B. after Oyer of the Articles, pleads that A. nor none of his Afigns, had 
any Intereſt in any Bank Stock upon the 18th of November &c, A. demurs. 
And the whole Court was of Opinion, that the Plea was ill, becauſe tho? 
A. had not any Bank Stock upon the 18th of November, yet if he had 
it the 19th, he might have perfſorm'd the Contract within the Time; for 
the Covenant was not, that he ſhould transfer any particular 1000 J. of 
Bank Stock, which he had ar the Time of the Covenant, but any 1000 I. 
of Stock, But then the whole Court held, 1ſt. That this Action will 
not lie for the Plaintiff in this Caſe, becauſe it appears that he has nor 
transferr*d 3 and without Transfer B. is not bound to pay the Money; 
for the Money was to be paid upon the Transfer: And therefore no 
Transfer, no Money. And cited Co, Litt. 304. Dyer 371. 2 Mod. 266. 
Dtway v. Moldips. But the Matter in the Declaration might have 
been a good Excuſe for the Plaintiff, if the Defendant had ſued him for 
not transferring the Bank Stock; or the Plaintiff might have aſſign'd his 
Breach in the Non- acceptance of the Stock by the Detendanr. Ld. 
Ray m. Rep. 440. Paſch. 11 W. 3. Shales v. Seignoret. 

6. The Court held alſo, That it did mot appear to them but that the 
Bank Stock was transferrable at another Place than at the Office of the Bank; 
for tho' the Aci ſays, That no Transfer ſhall be but as the King ſhall ap- 
point, and the King has appointed it to be at the Office of the Bank, and not 
in any other Place, yet that ought to have been pleaded, or otherwile the 
Court cannot take Notice of it; and therefore, notwithſtanding any 
Thing that appears here to the contrary, the Transſer might have been 
in any other Place, and then a Tender ought to have been made to the 

| Perſon. Ld. Raym. Rep. 441. Shales v. Seignoret. , 
A un 633. 7, It is to be admitted, That when Money was to be paid upon the trans 
5. P. doc not ferring of the Stock, or doing any other Thing, it he that is to make the 
appear | | _ Transter, 


Z 9 


of, , f 5 a 


Transfer, or do ſuch other Thing, makes Tender, and the other re- Ld. Raym. 


faſes, then he is as much intitled to the Money as if the Transfer or other Rep 686. 
1 * had been actually done; for tho' the Words be, That the Money 1 by Holt 


paid upon the Transfer, yet if the Party does all that lies in him, Ch. I. who 
his pr ca as much e to the Monk: as it he had done all et- 8 the 
lectually; Fer Holt Ch. J. in delivering the Opinion of the Court. 12 5 
Mod. 530. Trin. 13 W. 3. in Cale of Lancaſhire v. Killingworth. . Pl oY 
8. Detendant gave Bond to transfer 300 l. Eaſt-India Stock, on or Le- 
fore zoth September next. The Stock was much rifen in Value ſince the 
Agreement, yet Defendant was decreed to transfer 300 1. Stock in Spe- 
cie in a F ortnighr, and to account tor all Dividends made ſince the Time 
when he ought to have transterr'd, and to pay Colts at Law and here, 
or diſmiſs the Bill with Coſts. 2 Vern. 394. pl. 365. Mich. 1700. 


Gardner v. Pullen, 3 
9. An Agreement by Note under Hand, in Conſideration of 2 Guineas 


aid down, to transter South- Sea Stock at a fix'd Price, at the End of 3 
Weeks, was decreed at the Rolls 7o be executed in Specie; but on Appeal 
Lord Parker rever/ed this Decree, and ſaid that a Court of Equity ought 
nt to execute any of theſe Contracts, but to leave them to the Law, where 
the Party is to recover Damages, and with the Money may buy a like 
Quantity of another Perſon, and which will be all one. W ms's Rep. 
570. Mich. 1719. Cud v. Rutter. 
10. 7 Geo. 1. H. 2. F. 6. Such Perſons ( Brokers excepted) as ſince the 25th Tzuſtee of 
of March 1120, have borrowed Money of the Company upon Stock, who fall 1990 1. S. g. 


pay to the Cajh,er of the Company 10 per Cent. upon the Sums ſo borrowed, by YR 
the 25th of fune 17122, Fall be diſcharged from all further Demands of the ;, + th 4 2 


Company, and the Stuck jo pledged ſball le abſolutely veſted in the Company. patsy, at the 

The like Clauſe for Money borrowed cn Subſcription Receipts. I yy 15 fy 
; que* YH [I PO 
received the Money. Afterwards this Act of Parliament enacted as above. The Truftee paid the 10 l, 
tho' Ceſty que Haut forbid his doing it. On a Bill by the Truſtee to be repaid this 10 l. per Cent. 
Ld. C. King decreed it accordingly, with Intereſt and Coſts. 2 Wms's Rep. 453. Paſch. 1728. Balſli 
v. Hy ham. | 

But if the Ceſty que Truſt had not only forbid the Payment, but had alſo offered Security to indemnify 
the T ws it had been material; but rhe Truſtee had good Reaſon to think he was liable to pay the 
whole Money borrowed. Per Ld. C. King. Ibid. 455. S. C. 


11. By n Geo. t. Stat. 2. Par, 8. Every Contract for the Sale or Pur- The Condi- 
chaſe of Subſcriptions or Stock of the South Sea Company c. which ſhall not don of a 


| | | | | Bond 
be compounded by the Parties thereto, or intereſted therein, on or before the Wham? 


29th of September 1721, or an Abſtrat? or Memorial thereof, /igned by the P. B. as Exe- 
Fart) intereſted therein, and who fhall be minded to take Advantage of the cutor of 


ſame, ſhall be entered and regiſtered in Books, ꝛuhich are thereby required to 2 uns: 


be provided for that Purpoſe by the reſpective Companies, to whoſe Capital ſuch 4000 l. Lot- 
Stock &c. do, or ſhall relate, before the 1ſt of November 1121. Aud in De- tery Annui- 
Fault of ſuch Entry and Regiſter, every juch Contract, as to ſo much as ſhall ties 6thJuly, 


"BUY. - | ES 5 , ; | agreed to 
remain unperform'd and not compounded, on or before the 29th of September Dt chan tos 


1721, ſpall be void And ſuch Entries ſhall expreſs the Name of the Par- 4600 l. to be 
ties, or Perſons for whoſe Uſe or Benejit ſuch Contracts were made &c. ag _ 
paid for be- 
fore 6th Auguſt next; and whereas ſoon after, the ſaid P. B. at the Requeſt of the Plaintiff and De- 
fendant, tranſcribed them in his own Name into the South Sea; Now if the Defendant, in Conſidera- 
tion of a valuable Conſideration, ſhall transfer to the Plaintiff a Moiety of the ſaid Stock allowed by 
the S. S. Company for the ſame, then &c. And then pleaded, That the Contract between the Plaintiff 
and Defendant was for Sale ot S. S. Stock, which was neither perform'd nor compounded before the 29th Sep- 
tember 1721, and that neither the Bond, with the Condition and Contract therein contained, or any 
Abſtract or Memorial thereof, was vegiſter d before 1 November 1721 &c. The Plaintiff replied, 
Thar he, by Deed dated 27 October 1720, afhgn'd the Bond, and all Benefits of the Stock &c. in the 
Condition mentioned, to William King for his own proper Uſe, who regiſter'd it &c and Iſſue was 
1 upon the Regiſtering. And on the Trial at Guild-hall, November 27. 1722. before Ld. Ch. ]. 
ratt, it appeared upon the Regiſter of the Aſſignment produced, that the Aſſignment <vas regiſtered, and 
net the Bond; and the Ch I. ſaid, That the Bond and Condition which contained the Contract, ought 
to have been regiſtered : Then a Regiſter of the Bond and Condition was produced, but it did not zp- 
pear to whoſe Ule the Contract was made; and jt is not enough, that it is ſaid in the Aſſignment, tl.ar 
| it 
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” Stocks. 
it was to the Uſe of the Plaintiff, tho' the Aſſign ment was alſo regiſter'd ; for that is only a Recital in 
the Deed of Aſſignment, but by the Statute, it muſt appear by the Regiſter itſelf to whoſe Uſe the Contract 
evas made. And to this Opinion the Ch. J. adhered, but on the Plaintitt's Importunity permitted a 
Caſe to be made, which was never argued ; but the Plaintiff commenced a new Action in C B. upon 
which a ſpecial Verdict was found. Comyns's Rep. 365, 366. pl. 182. Mich, 9 Geo. B. R. Rogers y. 
Wilſon. | | 
Covenant upon an Indenture, dated the 19th Auguſt 1720, made between the Plaintiff of 
the one Part, and the Defendant of the other, whereby the Plaintif, in Conſideration of 1436 J. 10s. to 
be paid to him, as therein after mentioned by the Defendant, covenanted for himſelf &c. that he, his 
Executors &c. ſhould, on or before the 25th of March next enſuing transfer &c. to the Defendant, his 
Executors, Adminiſtrators, and Aſſigns, all ſuch Stock, Bonds, Notes, Bills, and Money, as the F. F. 
Company ſlould allow, deliver, and pay, to the Proprietors of Lottery Annuities, for 1277 I. 15. 6d. Capital 
Stock in the Lettery* Annuities at 5 per Cent. then already ſubſcribed into the ſaid Company by, or in the Name 
of the ſaid Plaintiff, with all Dividends, Profits &c. And the Defendant, in Conſideration of the Pre- 
miſſes, for himſelt &c. covenanted with the Plaintiff, that he &c. ſhould, within the Time aforeſaid, ac- 
cept all the ſaid Stock, Bonds &c. which ſhould be given by the S. S. Company for the 127575]. 1s. 6 d. 


Lottery Arvuities &c. and would pay 14361. 10 3. for the ſame; and for Non-payment the Action was 


brought. After Oyer the Defendant pleaded, That neither the Contract in the Declaration mentioned, nor 
any Ab ſtract or Memorial thereof, as entered in the F. S. Company's Books, as is required by this Statute. 
Plaintiff took Iſſue, which being tried before Ld. Ch. J. Pratt, the Plaintiff produced the Regiſter-Bo. x 
of the F. S. Company, col erein a Copy of the Contract was entered verbatim, under which was ſulſcribed, 
« This is for my proper Uſe and Benefit,” which was ſubſcribed by the Plaintiff with his own Name, viz, 
Philip Wilkinſon.” It was inſiſted for the Defendant, That the Words of the Act were plain, that the 
Name of the Perſon for whoſe Uſe or Benefit the Contract was made, muſt be expreſs'd, which refers 
to the Time of making the Contract; and the Act intended fo, becauſe it deſigned to diſcover what 
Contracts were made for any ct the Directors, who were ſo cunning, that they made none in their 
own Names: Bur yet, as this Regiſter is, this Contract might be made for the Benefit of a Director, 
who after might releaſe his Equity, or Right, to the Plaintift; and yet the Regiſter will be true. But 
for the Plaintiff it was argued, That the Preamble to this Clauſe ſhew'd what the Deſign of the Par- 
liament was, viz. for preventing a Multiplicity of vexatious and doubtful Suirs concerning theſe Con- 
tracts, in Law or Equity; therefore it directed, that the Name of the Perſon for whoſe Uſe or Bene- 
fir ſuch Contracts were made, ſhould be expreſs'd in the Entry and Regiſter, that the Defendant might 
know who had a Demand upon him; which in this Caſe the Defendant did, the intire Contract being 
regiſter d; and by the Import of the Deed it appears to be for the Plaintiff's Benefit And of that Opi- 
nion was the Court; and Raymond J. ſaid, that this Act being Ex po facto, the Conſtruction of the 
Words ought not to be ſtrained, in order to defeat a Contract, to the Benefit whereof the Party was well in- 
titled at the Time the Contract was made Judgment was given for the Plaintiff. 2 Ld. Raym. Rep. 
1350 &c. Eaſter 10 Geo. Wilkinſon v. Sir Peter Meyer S. C8 Mod. 232. ſays, That by 3 
Judges againſt the Ch. Juſtice, this was held to be a good Contract, and well entered in the S. S. 
Books; for the whole Agreement was regiſter'd, and by Conſequence it muſt be ſhew'd who had a 
Right to demand the Money; That the Intent of the Legiſlature cas only to ſhew, that there was a good 
and ſolemn Contract, ſo that People might not be troubled with every trifling Bargain made at that Time, 
but only upon legal Contracts, which were to be regiſtered; and what was done by the Plaintiff, 


ſhews that this Contract was for his Benefit, and that he is the Perſon that had the Right. Judgment 
for the Plaintiff. | 


In this Caſe 12. In Aſſump/it for 580 1. for 10 Shares in the Stock of the Company 

was cited by of Copper-111es, the Detendanr pleaded Non aſſumpſit. Upon the Trial 

PV Ar. there was Proof of a Contract, according to the Declaration, but there 
yns, Arg. -#. | 

the Caſe of Was % Memorandum in Writing, nor any Earneft paid, ſo that the 

Nunns v. Queſtion was upon the Statute 29 Car. 2. of Frauds &c. whether this 

Selpio. Contract, being tor more than 101. be good? King Ch. J. before whom 

Hill. 8 Feb. .: x e ee 

1715. in this was tried, doubring, it was made a Caſe, and argued betore the 

Chancery, in Court of C. B. and afterwards ar Serjeant's-Inn before all the Judges of 

which he England. And upon Argument there, the Judges being divided in Opi- 

ſaid, 2 nion, it was adjourn'd. Comyns's Rep. 354 &c. pl. 178. Mich. 7 Geo. 

EXxPpreis - - 

r 1. Pickering v. Appleby. 

Lord C | , 

Cowper, That a Plea of the Statute to a Bill for Performance of a Contract for 4000 I. S. S. Stock, 

ought to be allowed. Ibid. 536, 537- | 


13. A. by Deed poll covenanted to aſſign S. S. Stock to Defèndant, as 
ſoon as the Books ot that Company were open; and Detendant covenanted, 
in Conſideration thereof, to accept the Receipts, and fo pay 9501. to A. 
on the 10th of November following; afterwards by Act of Parliament rhe 
Company were prohibited to give any Receipts for ſo long Time. The 
Time expires for the Payment, and A. brings Covenant for the Money: 
But adjudged, that it being only a Deed poll, it is for that Reaſon the 
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Stocks. | 5 
Deed of the Detendant only; and therefore the Covenants cannot be 
mutual: And it would be hard that A. thould maintain this Action for 
the Money, before he transfers, or tenders to transfer, the Stock, when 
Defendant has no Remedy to recover it at Law, bur only a Right to 
have ir decreed to him in ry ; and judgment for Defendant. 8 Mod, 
41. Paſch. ) Geo. 1722. Lock v. Wright. Ret 8 | 

14. A. by Articles of Agreement, covenants on ſuch a Day to transfer $ Mod. 292, 

ſo much Stock, on Payment of 1638 J. and the Defendant covenants to ac- 1 
cept the ſame, and then to pay the Money at or before the Shutting up the 8. P > {es 
Books for the Chriſtmas Dividend; and agreed further, that if Deten- ſuch another 
dant did not accept it, the Plaintiff might ſell it, and the Loſs or Profit Judgment in 
to be accounted for; Bond was given for Performance. Per 3 Juſt. againſt ya M 4 85 
Eyre, Theſe are independent Covenants, and not mutual, and Plaintiff burn vv 
need nor ſer forth any Tender to transfer, becauſe it was to be trans- Stapleton.— 
ferr'd on Payment, and fo Deſendant made himſelf the iſt Agent; and This Re- 
ſo revers'd a Judgment in C. B. 8 Mod. 68. Paſch. 8 Geo. 1723. Wivel verfal was 


, revers'd in 
v. Stapleton. Dom. Proc. 


| | becauſe the 
Reſidue of the Money was not due till he made a legal Tender of the Stock, and Defendant made De- 


fault; and for not ſhewing this, the Breach was not ſufficiently laid. Ibid. 381. Trin. 11 Geo. 1726. 
Wivel v. Stapleton, 


———-— 


15. Caſhier of S. S. Company received Money for a Subſcription, but did 
not enter Reſpondents Names in the Book; the Reſpondents recovered 
the Money againſt the Company. MS. Tab. Tir. Stocks, pl. 1. cites 
March 6. 1722. S. S. Company v. Curſon. 
16. Chancery will compel, or ſupply the Want of a Transfer of Stock, 
Per Parker C. 10 Mod. 498. Trin. 8 Geo. 1. Cock v. Good fellow. 
17. Plaintiff covenanted by Indenture 20 transfer S. S. Stock to De- Judgment 
fendant, on or before September 21. and the Defendant covenanted to pay the alirm'd in 


2 7 ; Cam. S ; 
Plaintiff 85001. on or before the ſaid Day, and gave Bond for Performance Thia 3 


of the ſaid Covenant: In Debt on the Bond the Plaintiff ſet forth all this This Caſe 
Matter, and that Pro & in conſideratione Præmiſſorum, the Detendant co- was com- 
venanted to pay the Money, and that he was ready at the Time and 1 mtg 
Place agreed &c. and that Defendant, or any tor him, was not there to Iancaſhire 
receive. On a Demurrer it was adjudged, That theſe were mutual Co- v. Killing- 
venants, the Transfer being to be made on a certain Day and Place; and worth. 
tho' in ſome Cates the Word (Pro) makes a Condition precedent, fo that A. by In- 
the Plaintiff mutt aver Performance, yer it is not ſo here; for Pro here 2 148 
makes the Covenants mutual, viz. The Plaintiff is to transfer (Pro) the transfer S. S. 
Money, and the Defendant is to pay Pro the Transfer, and this reduces it Stock before 
to mutual Covenants, for which each has a proper Remedy for Non- %% 25th 


performance. 8 Mod. 105. Mich. 9 Geo. 1723. Blackwell v. Naſh. __ 


evithin 4 
Days after, 
and Defendant covenants to accept and pay Intra Tempus prædict. Per Cur. It is a mutual Covenant, and 
Plaintiff need not to lay any Requeſt, or plead himſelf ready &c. For the Time is not indefinite, as ſug- 
geſted, becauſe Defendant was to accept and pay Infra Tempus prædict. which muſt be within 4 Days; 
and therefore no Occaſion to aver a Requeſt : It is the ſame Cafe with that of Blackwell v. Naſh, 


only in that Caſe One Day was appointed, and here are 4 Days. $ Mod. 173. Trin. 9 Geo. 1724. Wil- 
kinſon v. Meyer. 


18. Purchaſe of Refuſal of Stock in the Year 1720, good. MS. Tab. 
Tit. Stocks, pl. 2. cites Feb. 10. 1/23. 

19. A. by Deed poll covenants to pay 150001. for ſo much Stock in 
S. S. Company, which Plaintiff covenanted to transfer on Sept. 21, and at 
ſuch a Place, when and where Defendant covenanted to receive the Stock. 
Per Cur, There muſt be a Tender to transfer, tho' an actual Transfer is 
not neceſſary, unleſs Defendant had been ready at the Time and Place 
to receive it; and if ſo, then the Tender muſt be the laſt Hour of the 
Day on which, and that Time muſt be laid in the Declaration. 8 Mod. 
218. Hill. 10 Geo. 1724. Mordant v. Small, 

| C 2 20. Articles 


* 
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Stocks. 


— Comyns's 


3- pl. MS. Tab. Tit. Stocks, pl. 3. cites May 10. 1727. Harriſon v. Franks. 


Rep. 3 
193. H 


9 


1 


20. Artic es were drawn for Stock in the Luſtring Company at 581. 


a Share, and the Money to be paid, and Transfer to be made on the next 
opening of the Company's Books. But at a Meeting for ſealing the Articles, 
the Seller inſiſted that the Money fhould be paid at a Day certain, whether the 
Books opened or not; and an Indorſement was made 2 


ly, and both exe- 

cute. Afterwards a Stop was put by Parliament to any further Transfers 
or Dealings with thoſe Bubbles. Ihe Books were never opened atter- 
wards. The Vendor in an Action at Law recovered ; but on the Ven- 
dee's bringing a Bill in Chancery, an 3 was granted; and upon 
hearing the Cauſe, the Maſter of the Rolls ſaid it Was againſt natural 
Juſtice, that any one ſhould pay tor a Bargain which he cannot have; 
that there ought to be Quid pro ** whereas in this Caſe Defendant 
had ſold the Plaintiff a Bubble or Moonſhine; that the Defendant was 
the chief Actor, that he went to Market with this Bubble; and that 
ſince no Transfer can be made, he granted a perpetual Injunction, and 
ordered the Defendant, at the Plaintiff's Charge, to enter Satisfaction on 
the Judgment. And afterwards the Cauſe came on to be re-heard by 
Lord C. King, who made no Decree, but ſaid he could not divide the 
Loſs, and recommended an Agreement, and to ſhare the Difference. 2 
Wrms's Rep. 21). Paſch. 1724. Stent v. Baylis. | 
21. Mortgagee of S. S. Stock ſells Part; he was liable to Account. 


ſon, and Hart, and Franks, 8 C. in the Exchequer, Mich. 13 Geo. 1. an Account was directed for 
all Monies received on the Sale, notwithſtanding the Day of Redemption was paſt. - 


ferring; ſo t 
the other Side might ſay, That it was not in their Power to regiſter 


22. In an Action upon a S. S. Contract the Declaration ſet forth, that 
the Plaintiff was bound to transfer 8001. Stock, and the Detendant to 
pay 5800 l. That 2 reciprocal Notes were given for that Purpoſe; and 
that the Plaintiff was ready to make a Tender of it at the Day, but that 
the Detendant was not there; and therefore demands the Money. TWO 
Things were moved in Arreſt of Judgment; one was, that the Contract 
Was not regiſtered, purſuant to the Statute of 7 Geo. 1. but only the Pro- 
miſſory Note f 58001. and not the Note, which the Plaintiff gave for trans- 

at the full Contract was not regiſter'd. And as to what 


more than what was in their own Hands, they anſwered, That they 
might at leaſt have regiſter'd a Memorial, or Abſtract of the whole ; and 
the Act gives them a Power to regiſter the Contract itſelf, or a Memo- 
rial of it, at their Election. Now that the whole Contract was not re- 

iſtered by regiſtering this Note only, they ſaid was plain; for the 


ords of the Note are, I promiſe to accept of 8001. S. S. Stock, and to pay 


5800/7. for the ſame; and ſo nothing was regiſtered that imported any 
Contract on the Part of the Plaintiff; and therefore the whole was not 
regiſtered : That the Words (for the ſame) did not import a reciprocal 
Covenant; for if it did, then in an Action brought upon ſuch Note, you 
need not aver the tendering of the Stock, which it is evident in this Caſe 
you muſt. And took a Difference between Inſtruments, which contain 
reciprocal Covenants, or only a Covenant of one of the Parties; and cited 
7 Rep. 10. and the Caſe of Pordrige and Cole, and of Peters and 
Opep 2 Saund. But per tot. Cur. The Contract was well regiſtered; for 
it appeared by the Regiſter, that each Party was under mutual Covenants, 
inaſmuch as it appeared, that the Party regiſtering had accepted the 
Note, by which Acceptance he was neceſſarily bound; and faid, that 
this very Point was ruled thus at Niſi Prius, in the Caſe of Hardey ann 
Paterſon. Barnard. Rep. in B. R. 28, 29. Mich. 1 Geo. 2. Dorvill v. 
Ayneſworth. | 

23. In 1120, H. the Defendant gave a Promiſſory Note to A. the Plain- 
tiff's Father, zo pay him 1 1000 J. in caſe he would transfer to him toool. 
Capital S. S. Stock, at or before the ſhutting up the Books for the then next 
Chriſtmas Dividend. A. accordingly ſent a Notice in Writing to H. = 


— 


* 


e would transfer this Stock to him on the Friday or Saturday next, being 
the Day for the ſhutting up the Boobs. The Plaintiff avers in his Declara- 
tion, That A. was at the S. S. Houſe on the Day to make a Lender, but that 
neither H. nor any for him, was there to receive the Transfer: Upon 
Which the Plaintiff, as Executor to A. brings this Action. The Plain- 
tiff gave in Evidence, that the uſual and only Time for making theſe Tenders 
was between the Hours of Nine and One; and that not ſo much as the trans- 
ferring any Stock can be made but between theſe Hours, unleſs in theſe particu- 
lar Days juft before the ſputting up the Books for the making of their Divi- 
dends. That A. had a Perſon ready to make this Tender all the Time between 
thoſe Hours ; that 3 Calls accordingly ere made, but that no Body came for 
H. to accept it. The Court faid, That this Matter was now brought to 
one ſingle Point of Law, whether upon the Face of the Plaintiff's own 
Evidence, it does not appear that the Tender was not good, inaſmuch as 
his Witneſſes admit, that the Time for transterring Stock in theſe Days 
continues after the uſual Hours; and in Fact this Time continued till 
late in the Evening? Upon this Queſtion they were all of Opinion, 
That the Tender was not good; for they ſaid, in all theſe Caſes the 
Tender of the Act muſt be made at the laſt Point in which the Act it- 
ſelf can be done. And this they ſaid was held in the Caſe of Lancaſhire 
and Killingworth; fo chat this differs from the Tender of Rent: And 
therefore as the Law has appointed the Time for this Tender, no Uſage 
to the contrary for a fe Years can alter it; for this ſame Reaſon too is 
it, that Notice was wholly unneceſſary: W hereupon the Plaintiff was 
nonſuited. Barnard. Rep. in B. R. 95, 96. Mich. 2 Geo. 2. The Duke 
of Rutland v. Hodgſon. 3 
24. A. in Conſideration that B. would transfer to him ſo much Stock Ibid. 179. 
in the 7ork-Buildings Company, promiled 10 pay him after the Rate of A e 
11 I. 5s. per Cent. «pon transferring the ſame immediately after the open- ha | bay 
ing the Books, In Aff umpfit by B he ſet forth that the 29 Feb, was the tion being 
firſt Day tor transferring after the Opening; That York-Buildings argfied 
Houſe was the uſual Place of cransferring ; and that from 3 O Clock ro 8 the 
4 was the uſual Time; and. avers that he was there all the Time guleg d for 
between 3 and 5 ready to transfer, but that none was there for A. to re- the ſame 
ceive it; and that A. has nor paid the Money. Upon Demurrer Excep- F eaſons 
tion was taken, that the Tender ought to have been laid in that Part of the given before. 
Houſe particularly where the Books for Transfers are kept, that being the e 8 
moſt notorious Place. The Court agreed that the Tender ought to be another Ex” 
made there, but upon this Declaration they would not intend that there ception was 
were any other Parts of it; That a Houſe, Ex Vi Termini, ſignifies only taken to the 
ſome Building, which may conſiſt of one Room only, as well as of . 
more. The Chief J. obſerved, that if Defendant had pleaded the Ge- eg iven 
neral Iſſue, the Plaintiff muſt have proved his Tender in that very parti- for the 
cular Part of the Houſe where the Books are kept. Adjornatur. Bar- Plaintift. 
nard. Rep. in B. R. 156. Trin. 5 Geo. 2. Jacobs v. Crolley. 
. Le 1oOO J. &. C. Stock, and accepted the ſame in the 
S. S. Books ſoon after his buying it. Afterwards another of the ſame 
Name, but known by another Deſcription, got, by ſome Means or other, 
the 1000 J. Stock Se to the firſt E. H. placed to his Account in the 
S. F. Books, and ſome Years afterwards transferr'd the ſame to R. his Bro- 
ker, in order zo ſell the ſame for him, which R. accordingly did. Both the 
E. H. 's died. On a Bill brought by the Repreſentative of the firſt E. H. 
the Court was of Opinion, Thar the Repreſentative might e/e(7 either to 
have this ſpecifick Duantity of Stock bought tor her, or a Catisfaction for it 
as it was at the Time it was ſold our, at which Time a Converſion was 
made of it; and likewiſe ſeemed to incline, that the Company might be 
liable, in caſe the Repreſentative of the laſt E. H. has not ſufficient Aſſets, 
becauſe they muſt be conſidered as Truſtees for the firſt E. H. at the 
Time he purchaſed this Stock; and as the ſame was transferr'd without 
| nn Sony tas n .. 


8 Stopping Lights. 


his Privity, they muſt be conſidered as continuing his Truſtees; but 
that it would be ſoon enough to determine this Point when an Account 
is _ of the Aſſets. Barnard. Chan. Rep. 324. Hill. 1740. Harriſon 
v. Pryſe. 

26, If Stock belonging to a Teſtator is given by his N, ſulject to a 
Contingency, the Court does not preſume that the Stock will always re- 
main in the ſame Plight; and if it is converted into other Stock, the 
Stock into which it is ſo converted, ſhall be ſubjefF to the ſame Contingency. 
Barnard. Chan. Rep. 422. Hill. 1740. Batten v. W horewogd. 


For more of Stock in General, See Devile, Fraud, (U) pl. 1. Whit- 
acre v. W hitacre, Purchaſot (B) pl. 17. Monk v. Graham, South 
Sea, and other Proper Titles. | 


Stopping Lights. 


(A) By one who has Land adjoining. 


888 S$ ASE was brought for Stopping Lights; the Detendant pleaded 
Yelv. 216.8 iu Bar a Cuſtom within the Place where &c. Time out of Mind tor 
the Caſe of any Neighbour, that had Land lying before the Windows of another 
Moſely v. Neighbour, to chſtruct the Sight, by doing any Thing on his own Land. 
* e Bur reſolved, That when a Man has a lawtul Eaſement or Profit, by Pre- 
r 5 in ſcription Time out of Mind, another Cuſtom, which is alſo Time out 
Caſe of ſones of Mind, cannot take it away; for the one Cuſtom is as ancient as the 


v. Powell. other. And it may be that betore Time of Memory, the Owner of the 


2 1 Land had granted to the Owner of the Houſe to have the ſaid Windows, 
Caſe * in ithout any Stopping of them; and ſo the Preſcription may have a law- 
Hughes v. ful Beginning; cited in Aldred's Caſe, 9 Rep. 58. as Trin. 29 Eliz. 
Kemiſh. B. R. the Caſe of Bland v. Moſely. | 

Le. 168. pl. 2. It 2 Men be Owners of 2 Parcels of Land adjoining, and one of 


234. Bowry; them does build an Houſe upon his Land, and makes Windows and 


v. Pope, Lights looking into the others Lands, and this Houſe and the Lights 
- accord- have continued by the Space of 30 or 40 Years, yet the other may, upon his 
ad own Land and Soil, lawfully erect an Houſe or other Thing againſt the 
ſaid Lights aud Windows, and the other can have no Action; tor it was 
his Folly to build his Houſe ſo near to the other's Land. Ir was agreed 
by all the Juſtices, and e accordingly. Nota, Cujus eſt ſolum, 
ejus eſt ſummitas uſque ad Cœlum. Temp. E. 1. Cro. E. 118. pl. 3. 
Mich. 30 & 31 Eliz. B. R. Bury v. Pope. 
Raym. 87. 3. It A. builds a new Houſe on Part of his Lands, and then ſells the 
3 V. Houſe to B. and the Lands to C. neither A. nor C. can obſtruct the 
Mich. 14 Lights. Lev. 122. Mich. 15 Car. 2. B. R. Palmer v. Fletcher. 
Car. 2.B.R. 


S. C. and there held by Twiſden and Windham, that the Vendee may build upon it; but Keyling 
contra, — Sid. 167. pl. 26 S. C and Judgment accordingly for the Plaintiff, Keeling dubitante, and 
the Ch. J. abſent. —Ibid. 227. pl. 22. S. C. but S. P. does not appear. | : 

If A. ſells the vacant Ground, and keeps the Houſe without reſerving the Benefit of the Lights, the 
Court doubted that Vendee might build fo as to ſtop A,*s Lights, becauſe he parted with the Ground 
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5 edt oh | Benefits « -Li hts ; for this differs from Palmer and Fletcher's Caſe. Per Cur. 6 
the Caſe of Flercher v. Palmer, ut ſupra; but Twiſden contra._———s.P. accordingly Le. 16S. in 
Caſe of Bowry v. Pope. | | 


A Stranger having Land adjoining to a Houſe newly erected, may Sid. 167. pl. 
oblirut the Lights. ee by all; tor the building a Houſe upon his 86 S.C. and 


| r. d 

Lands, cannot hinder his Neighbour from doing what he will with his Tuicdes 3 

own Lands. Lev. 122. Mich. 15 Car. B. R. Palmer v. F letcher. — 
a 


builds 2 Houſe upon his own Ground, he that has the contiguous Ground may build upon it alſo, 
i Wa thereby top the Lights of the other Hou'e ; for Cujus eſt Solum ejus eſt uſque ad Cœlum; 
and this holds, unleſs there be a Cuſtom to the contrary, as in London. Per Hale Ch. J. Vent. 239. 
Hill. 24 & 25 Car. 2. B. R. in Caſe of Cox v. Matthews. 


But if the Houſe be ancient, ſo that he has gained Right in the Sid 167. pl. 
Lighis ee e it is otherwiſe. Lev. 122. Palmer v. Fletcher. - S. C. and 


| S. P. by 
T wiſden and Windham J. Ibid. 227. pl. 22. S. C. but not S. P. 


(B) After Unity of Poſſe con. 


I. "WO Houſes came into one Hand, and Windows &c. are altered, Mo. $66. pl. 
and then the Houſes are divided; the Lights cannot be reſtored 11 215 v; *. 
by Law, but mult be taken as they were at the Time of the laſt Diviſion ee 


. * he Vend 
and Conveyance. Hob. 131. pl. 173. Hill. 13 Jac. C. B. in the Caſe of N 8 
Robins v. Barnes. abate the 


2. If I have an ancient Houſe and Lights, and I purc haſe the next Nuſance. 
Houſe or Ground, where no Nuſance is done to my former Houſe, my 
Privilege againſt what I have purchaſed ceaſeth; for I may uſe my own 
as Iwill. Now it I leaſe my former Houſe, I may build upon the lat- 


ter; or if I leaſe my latter, he may build againſt me, as it may ſeem. 
Hob. 131. Robins v. Barns. 


(C) Stopping Lights in London. 


8 B' the Cuſtom of London a Man may build upon his 0/4 Founda- Yely. 215, 
tion; and it there be no Agreement to the contrary, may ſtop up 216. Hill. g 
his Neighbour's Windows: By this Cuſtom, if he make New Windows Jac. B. R. 
higher, the other may build up his Houſe higher, to deſtroy thoſe New a = KLE 
Windows. Godb. 183. pl. 262. Mich. 9 Jac. B. R. Hughes v. Keene. Bull. 115. 


| $23 ; 8 eld: Paſch. 9 Jac. 
Hughes v. Keymiſh, S. C. accordingly But in this Caſe Judgment was given againſt the Defen- 


dant, becauſe he did not ſet forth by Way of Pleading, that be erected this his new Building upon the old 


Foundation, as he ought to have done; and for this Omiſſion the Plea is not good, and ſo the Defen- 


dant has failed in oy Po ee Bulft. 116. S. C. Yelv. 216. S. C. ſays, that judgment was 
given againſt the Defendant, becauſe he did not anſwer the Offence laid to his Charge, which was tle 
Puildiug upon the void Piece of Land, and thereby ſtopping the Plaintiff's Lights, whereas. Defendant 
juſtified only by building upon the old Foundation, and thereby ſtopping the Plaintiff's Lights, which 
is not the Matter he was charg'd with, but quite different; and ſo the Point of the Action not anſwer'd. 
Quod Nota. Per tot. Cur. Yelverton was Counſel with the Defendanr. JOS 


2. A. and B. were Owners of 2 contiguous Howſes ; B. had Lights in 
his Houſe towards A.*s Yard, and A. made up Blinds. The Court of 
Aldermen, upon 19 Car. 2. cap. 3. ordered they ſhould be abared ; bur 


a Pro- 


ro : __ Stopping Lights. 


e» 


a Prohibition was granted in B. R. for whatever they may do in their 
Inner Court by Quod Permittat, where they have Power to determine 
real Actions, it is plain that the Court of Aldermen have no Power in 
this ſummary Way, unleſs by 19 Car. 2. cap. 3. and that gave them oy 
a temporary Power during the Re- building of the City. While the City 
was re- building they had Power to aſſign Lights, but by being once aſ- 
fiend, the Party gain'd a legal Title to them, and may maintain an Action 
at Common Law tor the Obſtruction, and the Court of Aldermen have 
no farther Power. 2 Salk. 425. Mich. 7 W. 3. B. KR. Arnor v. Brown. 


(D) Adlions at Law, or Suits in Equity. 
I. N ſeiſed of a Honſe and a narrow Slip of Land, and B. was 
e poſleſs'd of an Orchard adjoining, and there eretied a Wood-pile, 
which aarken*d the Plaintiff*s Lights ot his Hall and Chambers; where- 
upon A. brought Action on the Caſe; and it was reſolved that the Action 
lies, and ſays that the ancient Form of the Action was ſignificant, viz. 
Quod Meſuagium horrida Tenebritate obſcuratum fuit; and cites 7 E. 3. 
50. b. 22 H. 6. 14. (a) Per Markham. 11 H. 4. 47. 9 Rep. 57. b. 
58. Mich. 8 Jac. C. B. Aldred's Caſe. 
Roll. Rep. 2. In Caſe the Plaintiff declared, that he was ſeiſed of a Houſe and 
221. pl. 27. Chamber in N. and that A. was poſſeſs'd of a Shed adjoining to the ſaid 


8 Houſe, and 1 Sept. 40 Eliz. and Time whereot &c. there was a Window 
did not al. in the laid Houſe looking towards the ſaid Shed, by which Window, and by 


lege any no other Means, the Light came into the Chamber of the Honſe, and the 
woos. ot ſaid A. 30 Sept. 40 Eliz. erected a Building upon the Shed ſo near to the 
fei 01.4. Houſe, that it ſtopp'd all the Light of the ſaid Window, ſo as he loſt all 

his Light, and that the Defendant poſſeſs'd of the ſaid new Building, 


and that 
Coke had continued and not removed the ſaid new Erection. A. leas'd this 


3 dry Shed to B. who now dwelt in the ſaid Shed, and the Action being 
z 4. brought againſt B. it was agreed by all the Court, that this Action lay 


lie, be- : . . 
ee e Tung againſt him who erected it: But it was objected, That it lay not againit 


Act was the Deſeudant, who only is Leſſee for Tears, and Inhabitant there; and 
nn by the that if the Plaintiff had any Remedy, it thould be a Quod Permittat 
Suse dut againſt the Tenant of the Freehold. And to that Opinion Coke Ch. J. 


a Continuance : . . 
and that he ſeemed to incline, but the other Juſtices doubted therein. But afterwards 


could not it appearing that the Plaintiff had procured judgment to be entered 
mw without Motion to the Court, the Detendant was put to his Writ of Er- 
ing ſubject ror. Cro. J. 373. pl. 3. Trin. 13 Jac. B. R. Ryppon v. Bowles. 
to an Action of Waſte to the Leſſor; Quod fuit conceſſum per Dodderidge ; but they ſaid the 
Plaintiff might bave an Aſſiſe of Nuſance againſt the Leſſor in this Caſe. S. P. and S. C. cited, and 
the Action being brought againſt the Leſſor, it was much debated whether it would lie againſt him, or 
not: And Judgment was given for the Plaintiff ; for admitting that the Action would he againſt the 
Defendant, or againſt his Leſſee, then the Court held that the Plaintiff ſhall have his Election, and a 
Recovery againſt the one would be a Far in an Action brought againſt the other. And ir is very rea- 
ſonable that the Action ſhould lie againſt rhe Defendant, becauſe he erected it and for ſome Time con- 
tinued the Enjoyment of it, and then demiſed it to the Leſſee rendring Rent; ſo that he has made an 
Agreement with the Leſſee that it ſhould continue, and he has a Rent for it. 4 was 
iven for the Plaintiff. Ld. Ray m. Rep. 7 13. Hill. 13 W. 3. B. R. in Caſe of Roſe well v. Prior 


2 Salk. 460. S. C. | 


3. If a Man has a vacant Piece of Ground, and builds thereupon, and 
that Houſe has very good Lights, and he lers this Houſe to another, and 
after he builds upon a contiguous Piece of Ground, or lets the Ground conti- 
guous to another, who builds thereupon to the Nuſance of the Lights of the 
firſt Houſe, the Leſſee of the firſt Houſe ſhall have an Action upon his 
Caſe againit ſuch Builder &c. For the firſt Houſe was granted to him 

| | with 
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FIRE. 


"FE wich all che Eaſements and Delights then belonging to ir. Per Holt 
Ch. J. 6 Mod. 116. Hill. 2 Ann. B. R. in Caſe of Roſewell v., Prior. 

4. Bill in Chancery charged, that Plaintiff being poſlels'd of a Meſſuage 
and Ground adjoining incloſed with a Wall, the Defendant proceeded to 
3 all down the Wall, and build upon the Ground ſo near the Plaintiff's 
Houſe as to ſtop his Lighs; Detendanr inſiſted that the Ground and Wall 
Was his, and the raihng the Building could nor obſtruct Plaintiff's 
Lights. And upon Affidavits ſupporting the Allegations of the Bill, an 
Injunttion was prayed to ſtay Detendanr's Building &c. But denied by 
King C. becauſe it would be a determining the Right upon Motion; but 
ordered that Defendant receive a Declaration in Treſpaſs or Hjectment, as 
ſoon as Plaintiff thinks proper that the Matter may receive Trial. Gibb. 
106. pl. 6. Mich. 3 Geo. 2. Bateman v. Johnſon. 


= hn HOI, + \£ the" d os . 
a N 
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F (E) Pleadings. See (A) pl. r. 


A . I. HERE one prefcribes to have Lights to his Houſe, and the other S. P. Per 
E preſcribes 20 fop them up; this is not good. Per Coke Ch. J]. oh "gp 
XX Godb. 183. pl. 262. Mich. 9 Jac. B. R. in Caſe ot Hughes v. Keenes. ol. 27. Mich, 
8 - 16-6, in 

E Caſe of Hickman v. Thorny. 
3 3 2. In Treſpaſs of Taking, Breaking, and Carrying away 12 Boards of the S. C. cited 
Plaintiff's. The Defendant as tv the Taking and Carrying away pleaded : ou 8 
Tot guilry, and as to the Breaking he juſtiſied, becauſe the Plaintiff had or Add s. 
Feed them to his Houſe, and that they hindered his Light, and he broke Blafield. 
EF them, as lawfully he might. The Plaintiff replied, That he did 7 5 

I them to the Houſe of the Deſendant; and upon this they were at Iſſue, 


45 and found that they were fixed, but not by the Plaintiſf, viz. that the 
Plaintiff did not fix them to the Houſe of the Defendant. It was moy*d 


en FI. 
= \ 71 1 l n 
3 r * 
n . 
U iS. . 


in Arreſt of judgment, becauſe it is not material who fix*d them; tor the 

dien fixing to the Houle is the chief Point. But the Court ſaid that he ought 

co have avoided it in Pleading; but when upon this ſpecial collateral 

= Ile, it is found for the Plaintiff, he ought to have judgment, tho? it 

was not a good Iſſue. 2 Roll. R. 241. Mich, 20 Jac. B. R. Gwin v. 

Damport. 

2 3. Caſe &c. in which the Plaintiff declared that he was poſſeſſed of co. C. 325, 

an Houſe &c. which had 3 Windows on the North Side, & adhuc 326. pl. 8. 
poſſeſſionatus exiſtit, and that the Defendant was poſſeſſed of an Houſe, and > C. by the 
a void Piece of Ground adjoining to his Houſe on the North Side, & adhuc n, + x 

poſſeſſionatus exiſtit, and avers that they were ancient Lights Time our borne, ac- 

ot Mind, and that the Defendant had built ſuper vacuam peciam terrg, cordingly. 
and therevy ſtopped his Lights; Upon not guilty pleaded the Plaintiff had 

a Verdict. It was moved in Arreit of Judgment, that the Declaration 

was repugnant, tor the Ground, being declared to be built upon, can- 

XX not be ſaid to be Vacua, And of this Opinion was Barkeley, but the 

bother Juſtices e contra; for this is Surpluſage ; For it might be that he 
built upon the ſaid Vacuam peciam Terræ, and yet it might be ſtill 
Vacua, and that he built upon part only; And judgment for che Plain- 
tiff. Jo. 326. pl. 6 Mich. 9 Car. B. R. Nerrers v. Seaborne. 

4. In an Action for a Nuſance in ſtopping of the Lights of his Houſe, In an Acti- 
Exception was taken to the Declaration, tor that he did ct ſay Anti- on for ſtop- 
quum Meſſuagium ; and yet it was ruled to be good enough; for perhaps ping his 
the Houſe was new built; And the Truth ot this Caſe was ſaid to be, jo *, 

That the Defendant had built the Houſe and let it to the Plaintiff, and not declare 

| | would of an Ancient 
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12 Stopping Lights. 


Houſe; for if would now go to ſtop up the Lights. Vent. 237. Hill. 24, & 25 Car. 2. 
a Man ſhould in B. R. Cox v. Matthews, 

build aHouſe . 83 PR 

on his own Ground, and then grant the Houſe to A. and grant certain Lands adjoining to B. B. can't 
build to the topping A's Lights; Per Hale. Vent. 239. in Caſe of Cox v. Matthewes. 


5. In an Action upon the Caſe for ſtopping of his Lights, the Plaintiff L 


declared, that he was poſſeſſed for divers Tears (and did not ſay how many) 


and that Time out of Mind the Light came in at the Windows ; This was 


allowed a good Form of alledging the the Preſcription. Vent. 248. 

Mich. 25 Car. 2. B. R. Anon. | 
6. Treſpaſs on the Caſe for ſtopping up ancient Lights by the Erec- 
tion of a Wall; Preſcription in .&uodam Meſuagio ſive Tenemento antiquo 
is good enough, tho' an Ejectment will got lie De uno Meſuagio ſive Le- 
aemento, becauſe the Sheriff will not know what to deliver Poffeſſion of. 
Judgment for Plaintiff 2 Show. 96. PI. 94. Paſch. 32. Car. 2. B. R. 
Fa Gife ier Roppiog Lights rhe Plaintiff declared onl Oed peſſe/. 
KOO as In Caſe for ſtopping Lights the Plaintiff declared only Oucd poſſe/e 
19. Har 8 fait of ſuch 2 in which habuit E habere debuit ſuch and ſuch 
15 Car. B. R. Lights. Exception was taken on Demurrer becauſe he did not ſay Lime 
out of Mind, nor ſo much as that it was an ancient Houſe and that the 
Lights were ancient; but it was held well enough upon the Cale of * Sands 

v. Trefuſis. Show. J. Paſch. 1. W. & M. Villers v. Ball & al. 
1 Salk. 10. 8, Plea of a former Action tor ſtopping his Lights, and a Recovery there- 
pl. 3. S. C. in is a Bar to any new Action for ſuch Erection; Bur not to another Ac- 
accordingly. tion wherein he declares of the Continuance of the Nuſance. Carth. 456. 
Trin. 10. W. 3. B. R. Johnſon v. Long. 


9. In Caſe for erecting a Shed upon the Defendant's Ground, ſo near 


Comb. 487. 
S. C. accord- 


Mey dur the Plantiffs Houle that it ſtopped his Lights, the Plaintiff declared, that he 


that it would Was poſſeſſed of a Honſe which had Windows, Per quas lumen infercbatur & 


have been #nferri conſuevit ; Alter Verdict for the Plaintiff, it was moved in Arreſt 
naught upon of Judgment, that the Houſe was not ſaid to be an Ancient Meſſuage, and 


Demurrer ; . | ; | 
frtheDefen. the Deiendant appeared not to be a Wrong-doer ; For one may erect a 


dant might Shed on his own Ground againſt another's Windows, if they are not An- 
not be a cient Lights. 3 Cro. 118. And all the Precedents of ſtopping Lights 


ES Doer, have it, either Antiguum Meſſuagium or Antiqua Lumina. 1 Cro. 325. 
bios Pop. 170. 2 Cro. 373 Yelv. 215. fed per Cur. The word (conſuevit) imports 


Ground &c. Uſage Time out of Mind, and we mult intend, after Verdict, that Uſage 
--Carth.454. Time out of Mind was proved; And ſo indeed it was in this Cafe, for 


§. ho accord- otherwiſe the Jury could not have found for the Plaintiff. The Court 

5 $14 7 is. ſeemed to think this Declaration would not have been good upon De- 
. 116. | G : | # 

S C Mich, Murrer. 2 Salk. 459. pl. 4. Mich. 10 Will. 3. B. R. Roſewell v. Prior. 

13. W. 3. 

mentions the Words of the Declaration to be habuit & habere debuit, and ſays it was agreed that for- 

merly the Way was to declare of Ancient Lights and Ancient Meſſuage; But that now that was al- 

rered. Ld. Raym. por 392. S. C. accordingly ; But Holt and Turton ſaid it would have been 

ill on Demurer ; But Rookby Contra. 


For more of Stopping Lights in General, See Actions, Nuſances, 
and other Proper Titles. 


(A) Stranger, 
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Stranger. 


— 
— a 


(A) Of what Things a Stranger may take Advantage. 


1. E who is a Stranger to the Iſis ſhall not have Advantage of the Br. Trials pj; 
Verdict or Trial tho he was Party to the Original, Br. Record 2. z. cites 33 

pl. 3. cites 33 H. 6. | | H. 6. 1. 8. C. 

2. As in Debt againſt two of D. by ſeveral Precipes and both were out- re \ 8 

lawed, and the one taken by Capias Utlagatum, and pleaded that No ſuch gites S. . 

Jill, and found for him, and he went quit, and after the other was taken 

by Capias Utlagatum, and would have taken Advantage of the firſt Verdict 

and Judgment, and could not by the beſt Opinion, by which the Artor- 

ney of the King confeſſed rhe Exception, and thereupon he was diſ- 

milled. Br. Eſtranger al fait. pl. 3. cites 33 H. 6. 51, 52. 

3. Remainder, Rent, Condition nor Re-entry can't be reſerved to a Stran- g Condition 
ger, but to the Donor, Feoffor, Leſſor, or their Heirs, and a Giſt in pl 83. cites 
Tail upon Condition that if he alien in Fee, then the Land ſhall remain 8. C. 
to a Stranger is a void Remainder, tho' he does alien in. Fee; per Fro- 
wike, Vaviſour, and Kingſmil, J. For a Remainder cannot be appointed 
to commence in a Stranger by Matter Ex poſt facto, but muſt be in the 
Party by the firſt Livery, and otherwiſe it is void; quod nota. Br. 


Done &c. pl. 18. cites 21 H. 7. 11. 


4. Of Choſes in Action no Stranger ſhall take Advantage. Fin. Law. 
8vO. 106, 107. 

5. It a Seigniory is granted in Fee to the 'Tenant of the Land and a 
Stranger, they are not Jointenants but the one Moity is extin& &c. 

Arg. D. 140. b. pl. 41. Hill. 3 & 4 P. & M. in Caſe of Butts y. 
Ld. North. | 

6. A Stranger thall take Advantage of a Limitation. 10 Rep. 40. b. by 
the Reporter in Mary Portington's Caſe. | - 

7. Where by a Condition a thing is to be perform d by or to a Stranger Riu Rep 
by this Undertaking there ought to be a punctual Performance; Arg. cites 196. pl. * 
4 H. 7. 3, 4. 2) H. 8. 1. Perk. Condition S. 156. 35 H. 8. D. 56. But if S. G. 
it be that I. S. a Stranger ſhall inſeoff the Obligee, and the Obligee refuſes 
to take it, he ſhan't rake Ad vantage of it. Per Coke Ch. J. 3 Bulſt. 30. 

Paſch. 13 Jac. in Caſe of Quick v. Ludborrow. 

8. It A. infeoffs D. his 2d Son upon Condition that if he pay 500 1. to D. 
then E his 34 Son ſhould have Fee, This is a Condition the Right of per- 
forming which deſcends to the Heir of A. and he may take Advantage 
of it; tor the Limitation of the Fee over to E. is void by a particular 
Maxim of the Common Law which will not allow a Fee to be limited 
upon a Fee or by that other Maxim by which a Stranger cannot take Ad- 
vantage of a Condition. Per Parker C. 10 Mod. 423. Mich. 5 Geo. 1. in 
Canc. in Caſe of Marks v. Marks. _ 


For more of Stranger in General, See Arbitrement, Conditions, 
Faits, Fines, (F. 4) and other proper Titles. | 


E Strict 


Stricti Juris. 


(A) What Things are. 


1. (QUA Communi Legi derogant, ſtricte interpretari debent. See 
Maxinis. 

2. The Law reſpecteth Matters of Profit and Intereſt Jargely; but of Plea- 
ſure, Skill, Late, 'Iruft, Authority, and Limitation friflp. Fin, 

Law 8. b. 
3. Every Preſcription is Stricti Juris. 4 Le. 224. pl. 360. Mich. 10, 

Eliz. C. B. Anon.—3 Le. 13. pl. 31. S. R.— 4 Le. 167. pl. 273. S. R. 
4. Notice to avoid a Leaſe was to be given by the Leſſor, his Wife, or 
his Heirs. This extends not to give a Power to Aſigus to avoid the Leaſe 

by Notice. Godb. 3. pl. 3. Paſch. 20 Eliz. C. B. Anon. 

S. C. Goldsb. F. Conditions thall not be taken ſo ſtrictly, that the Breach ſhall be 
184. pl. 142. according to the preciſe Words; But if the Meaning be broken, it is a 
* 8 Breach ol the Condition, as where the Condition was Not to demiſe the 
Taunton, — Land, and he deviſed it, this is a Breach, Cro. E. 331. pl. 8. Trin. 36 


Poph. 106. Eliz. B. R. Berry v. Taunton. 
S. C. by the 
Name 5 Taunton v. Barrey.— Owen 14. Taunton's Caſe, S. C. ſays that ſome Doubt was made; 
but afterwards it was adjudged as here. | | ; 

All Conditions ſhall be taken ſtrictly ; and no Words ſhall be ſupplied by Intendment, to make a 
Condition to deveſt or deſtroy an Eftate. See Cro. E 414. pl. 5. Mich. 37, & 38 Eliz. B. R. Hardy 
v. Seyer. | 


6. A Diſpenſation of a Condition in part is a Diſpenſation in all. See 


Cro. E. $16. Paſch. 43 Eliz. B. R. Dumper v. Symms.—4 Rep. 120. 
a. Hill. 45 Eliz. S. P. in S. C. 


S. P. But per . Cuſtoms to barr Eſtates ſhall be taken ſtrictly. See Velv. 1. Paſch. 


| CO, * 44 Eliz. B. R. Baſpole v. Long. 
which is in Maintenance, and making of a Copyhold Eſtate, ſhall be taken favourably. Cro. E $79. 
pl. 10. Paſch. 44 Eliz. B. R S. C. Where it is to bar the Heir at Law, As Borough Engliſh, it 


ſhall be taken ſtrictly. Cro. C. 411, Trin. 11 Car. 12. B. K. Caſe of Reeve v. Malſter. 


8. Reſtitutions have favourable Conſtructions more than Grants. 
Advowſons, without expreſs Words, pals in caſe of Reſtitutions, but 
not in caſe of a Grant. Arg. Lat. 255. in Cale of Surry v. Cole, cites 
41 E. z. 5 M. 3 ſac. C. B. Barker and Barret. 

9. Things, that go in Abridgment of the Common Law, ſhall be taken 
ſtrictly, and ſhall have no Favour in Conſtruction. See Yelv. 92. Trin. 
4 Jac. in Caſe of Armiger v. Browne. 

10. A Claim of D:/charge of Tithes is contrary to common Right, and 
therefore thall be ſtrict. Noy. 97. Hill. 15 Jac. C. B. in Caſe of Slade 
and Drake. | | 

11. Inhibitions Sc. are Stricti Juris. 2 Bull. | 

12. Forfeitures are odious in Law, and ſhall be taken ſtrictly. Per 
Cur. See Hutt. 103. Paſch. 5 Car. Paſton v. Utber. 

13. Eftoppels are to be taken ſtrictly ; for they neither give nor take 
away any Right. No man is bound by them, bur the Parties and their 
Privies. Arg. Show. 27. Trin. 1 W. & M. in Cale of Incledon v. 
Burgeſs. 

14. Remitters are favoured in Law. Arg. See Show. 420. Trin. 6 W. 
& M. in Caſe of the King v. the Biſhop of London and Dr. Birch. 


15. 


8 yy * ere 2 . as N 15 

£ 4s Rs — p C 4 

HF 3 2 N . «> AT N 
o 2 ts 


3 

pon Se nay 
©. % 

"LO 


88 
. 
- 


3 n 
.tL 
A . 


0 
. 


_ . 


-. 
" * win 
dt. A.M „ W FOR WY WY an ca. —C ———— A. hs. — 


15. A. deviſes to B. and C. his Wife's Children, (as he call'd them, 
not owning them to be his) 108. a- piece, and no more; and gave the 
Children chat he owned conſiderable Legacies, B. and C. ſhall come in 
for a Share of the undiſpoſed Surplus; for the Words of Excluſion of the 
Children muſt be taken ſtrictly. Chan. Prec. 169. pl. 140. Trin. 170 f. 
Vachell v. Jeffereys. 3 ; 

16. Removal of a Member of a Corporation being an Act of an odious 
Nature, all Clauſes in the Charter concerning it muſt receive a ſtrict 
Interpretation; and therefore the Word Majority, mentioned in 
the Charter for that Purpoſe, ſhould be underſtood of the Majority of 
the whole Corporation. Per tot. Cur. 10 Mod, 76. Hill. 10 Anne, B. R. 
the Queen v. Sutton. 

17. Powers are to be ſtrictly purſued, becauſe created by the Owner See Powers, 
of the Land; in which Caſe, Stat pro Ratione Voluntas, 10 Mod. 471. Go; - gg 
Arg. in the Caſe of Lady Coventry v. Lord Coventry, ſays this was 1 
ſtrongly inſiſted upon by Holt, Ch. J. in his Argument in the Caſe of But Powers of 


Bath v. Mountagu, as a fix d and ſettled Point in Law. Revoc atio, 

| are favoured 
in Law, and for that is cited the Caſe in 1 Inſt. 273. 1 Rep. 173, 174. and that there are many other 
Caſes; for ſince the 27 H. 8. 10. of Uſes, they are advantagious in the ſettling Eſtates in Families, 
and as they are uſeful, the Law doth expound them favourably. Skin. 72. Arg. in Cale of Herring 
and Brown. 


18. All ſuch Lows as have been made 70 refrain the natural Dominion, 
have been very reſtrictively conſtrued. G. Equ. R. 171. Paſch. 8 Geo. 
I. in Chancery, in Caſe ot the Counteſs of Coventry v. the Earl of Co- 
ventry. 


For more of StriEti Juris in General, ſee Conditions, Eſtoppels, 


and other Proper Titles. 


Striking. 


(A) Striking &c. in privileg'd Places. Church, or 


Church-Vard. 


I. 5 & 6 Edw. 6. L' Nacts, That, if any Perſon ſpall, by Words only, D. was in- 


cap. 4. S. I. quarrel, chide, or brawl, in any Church or Church. dicted upon 
yard, it ſhall be lawful for the Ordinary to ſuſpend him if he be a Layman, 1 : E 6. 


ab Ingreſſu Eccleſie ; and if a Clerk, from the Miniſtration of his Office. for Arikin 


: 5 in St. Paul's 
Church- yard; and it was moved, that it being a Church-yard of a Cathedral- church, it 3 * 
the Statute; but Curia contra. Cro. E. 224. pl. 7. Paſch. 33 Eliz. B. R. Dethick's Caſe. Le. 248. 


pl. 337. S. C. Accordingly Prohibition was pray'd, upon the Statute of 5 Ed. 6. cap. 4. for brawling 


in the Church-yard ; becauſe Coſts were there given, &c. and it was denied per Curiam : The Coft 
being there pro Expenſis litis ; otherwiſe, if it had been p Een 
lr BSR 2 in 2 e, if it had been pro Damnis Cro, J. 462, pl. 7. Hill. 15 Jac. 


S. 2. If any Perſon ſhall ſinite, or lay violent Hands u 1 another, in Whether 
Church or Church-yard, he ſball be deemed exXcommunicate 2 facto. the offender, 


: ; , | | by the of- 
fence committed, immediately without any Proof made, or Trial had, by ſorce of this Act, Kale 6 1 
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16 Striking. 


any Sentence given, or Proof of Witneſſes made before the Ordinary, ſhall by thoſe Words (ipſo 
Facto) be deemed excommunicate, was much doubted, by reaſon of the Words in the laſt Clauſe of 
the Statute, viz (And further, that he ſhall ſtand, ipſo Facto, excommunicated as is aforeſaid) and 
Curia adviſare vult to the next Term; but the Offender, who was Plaintiff in an Action of falſe Im- 
priſonment, died in the mean time. D. 275. b. pl. 48. Paſch. 10 Eliz. Forman v. Mounſon. —Cro. E. 
680. 'T rin. 41 Eliz. B. R in Caſe of Barker v. Robinſon cites D. 275. 10 Eliz. that, ipſo Facto, he 
ſhall be excommunicated, is to be intended, He ſhall be excommunicated after Sentence, or due Trial 
and Convicticn, and not before In Treſpaſs of Battery, the Defendant 3 Excommenge- 
ment in the Plaintiff ipſo Facto; for that he had ſtricken in the Church- yard; by the Statute of 5 E. 
6 Without ſhewing an Excommengement by the Ordinary, or under his Scal, and for this Cauſe it was 
ruled to be ill. For altho' the Statute faith, that he ſhall be excommunicated ipſo facto, yet that is 
to be intended after a Sentence declaratory, or Conviction; for, otherwiſe, there were not any Means 
for his Abſolution. Whereforc the whole Court reſolved it to be no Plea, (Popham abſent) and gave 
Rule, that it ſhould not be received; But that a Nihil Dicit be entered, unleſs other ſufficient Plea 
be pleaded by ſuch a Day. Cro. Eliz. 919 pl. 13. Hill. 45 Eliz. B. R. Sonham v. Trundle Litt. 
Rep 149. Paſch. 4 Car. C. B. Vinyer v. Eaton, that there ought to be a Sentence declaratory in the 
Court Chriſtian. Het. 86. S. C. but ſeems to be only a bad Tranſlation of Litt. Rep. 149. 

Where by the Statute of Ed. 6. it is ordained, That ftrikivg in the Church-yard ſhall be Excommu- 
nication ipſo Facto; this tho' it takes away the Neceſſity of any Sentence of Excommunication, yet he 
that ſtrikes does not ſtand excommunicated, until he be thereof convicted at Law, and this tranſmitted 
to the Ordinary. 1 Vent. 146. Trin. 23 Car 2. in B. R. Dyer v. Eaſt. — Sid. 425. pl. 10. Dyer v. 
Eaſt, is not the S. C. — Mod. 9. pl. 27. Dyer v. Eaſt is a quite different Point, and fo is 2 Keb. 554. 


If one be aſ- F. 3. If any foal! malicioufly ſtrike any Perſon with a Weapon in Church or 
3 Þ 2 5 Church-yard, or fall draw any Weapon in Church of Church-yard, with 
wihin a Aatent to ſtrike another; every Perſon ſo offending, and convit} by Verditf, 
Church- His own Confeſſion, or 2 Witneſſes, before the Fuſtices of Aif:;ze, of Oyer and 
yard, he may Terminer, or Fuſtices of Peace in their Sefions, ſhall have one of bis Kars 
not beat the % off ; and if he have no Ears; he ſhall be burned in the Cheek with the 


_— Wea. Leiter F. and ſhall ſtand excommunicated ipſo facto, as aforeſaid. 

pon (altho' it 5 

be in his own defence) there; for it is a ſanctified Place, and he may be puniſh'd for that by 2 Ed. 6. 
and fo if in any of the King's Courts, or within View of the Courts of Juſtice ; becauſe a Force in 


that Caſe is not juſtifiable, tho' in his own Defence. Noy. 104. The 5th Reſolution in the Caſe of Day 


v. Beddingfield, & al'——S. P. Lev, 106. Trin. 15. Car. 2. B. R. in Bokenham's Caſe. 

* S. P. Cro. J. 367. Hill. 12 Jac. in the Star-chamber, in the Caſe of Frances v. Ley, the 5th Reſo- 
lution. But ſays, ſee the Statute of 5 E 6.— 8. P. Hawk. Pl. C. 57. cap. 21. S. 4. 

P. was indicted upon the Statute of 5 E. 6. cap. 4. for drawing his Dagger in the Church of B. 
againſt J. S. and does not ſay (according to the Statute) to the Intent to ſtrike him; and for this Cauſe 
it was void. But then it was moved, if this were not good as for an Aſſault, that he might be fined 
upon it. But, per Cur. it is void in all; for being 4 indicted upon the Statute, it is void as to an Offence 
at the Common Law. Cro. E. 231. pl. 23. Paſch. 33 Eliz. in B. R. Penhallo's Caſe. S. C. 2 Le. 188. 
pl. 234. by the Name of Perchall's Caſe, accordingly per Sands, Clerk of the Crown, and the whole 

ourt. For the Concluſion of the Indictment is Contra formam Statuti, and therefore the Jury cannot 
inquire at the Common Law, 4 Le. 49. pl. 127. Penhall's Caſe. S. C. accordingly, and in almoſt 
the ſame words. i 

+ S. P. accordingly, by all the Juſtices contra Jones, that being laid Contra formam Statuti, it can- 

not be good as for a Battery at the Common Law. Cro. C. 465. pl. 2. Trin. 12 Car. B. R. Cholmley's 


Caſe. 


* —_ mT * * * 
mn 


* 
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(B) Striking &c. in privileg'd Places. King Palace, 
He 15/7 Arattpecrt” Courts &c. 


Where a 1. IN Aſſiſe. R. T. ruck a Furor in Neſtminſter-Hall, who had paſs'd in 
Man ping a Inqueſt againſt one of his Friends; and it was awarded by all the 
88 Council, that his Hand ihould be cur off, and his Land, and his Chat- 
which paſs d tels forfeited to the King. And the King immediately gave his Land to 
againſt him, one of his Varlets, and of his Free Will pardoned the cutting off of his 


33 Hand. Br. Contempts, pl. 9. cites * 39. All. 1. 


dicted and arraign'd at the Suit of the King, and attainted, and ſudgment was given that he ſhould go 
to the Tower of London, and there remain in Priſon all his Life, and that his Right Hand ſhould be 
cut of, and his Land ſeiſed into the Hands of the King, and the King anſwer'd of the Iſſues. Br. 
Fincs for Contempts, pl. 3 5. cites 41. Aſſ. 25. Br. Contempts, pl 11. cites S. C. — Br. Charters de 
pardon, pl. o. cites S. C. — Br. Forfeitures de terre, pl. 41. cites S. C. 


Striking 
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Striking. 17 
| Striking a Man in Weſtminſter-Hall, or a Juror in preſence of the Juſtices, is Forfeiture of Lands 
= nd Chatiels. Finch. 8 b. | i X 
j * $. C. cited in Ld. C Elleſmere's Poſt-nati. pag. 50, 51. 7 ny 
ting the Courts there, or before Juſtices of Aſſize, or Oyer and Terminer, and within the View of 
the fame, a Man doth ftrike a Juror, or any other, with Weapon, Hand, Shoulder, Elbow, or Foot, 
XZ hc thall have the like Puniſhment ; bur in that Caſe, if he make an Aſſault, and ſtrike not, the Offen- 
der ſhall not have the like Puniſhment, 3 Inſt. 140. 


w_— 


S. P. And ſo, if in any other Place ſit- 


2. A Man who beat a Feme in Neſiminſter-Hall, was compell'd to find S. P. per 


three Mainpernors of his good Behaviour to the Feme, who ſued againſt J. Bur Brock 


him by Bill, and was bound to the King in 100 l. de ſe bene gerendo. Br. Jays Quere ; 
XX Contemprs, pl. 20. cites 42. Aff. 18. for it ſeems 
8 : that he ſhall 
not be compell'd; But, if he «vill not be bound, he ſhall be a<varded to the Marſbalſea, there to remain till 
bie find Security de ſe bene gerenda. Br. Durels, pl. 22. cites S. C. | 


3. A. B. beat a Feme, and ſhe brought a Bill againſt him in B. R. in- Gu ls 
aſmuch as he beat her when ſhe was purſuing her Buſineſs in Curia Regis. r ph mig 
And Panel was made by the Marthal of People who had Stalls of Merchan- Editions ad 
dige in the Hall, and this per Mandatum Juſticiariorum. Br. Bille, pl. 44. ſhould be 42 


cites f 43. Atl. 18. Aſſ. 18. 


0 If any Man in Weſtminſter-Hall, or in any other Place, fitting 
the Courts of Chancery, the Exchequer, B. R. C. B. or before Juſ- 

tices of Aſſiſe, or Juitices of Oy er and Terminer, (which Courts are 
mentioned in the Statute ot 25 E. 3. De proditionibus) ſhall draw a 

Weapon upon any Fudge, or Juttice, though he firike not, this is as great 
Miſpriſion, for the which he thall lote his Right Hand, and forfeit his 

Lands and Goods, and his Body to perpetual Inipriſonment. The Rea- 

ſon hereof is, becauſe it tends ad Impedimentum Legis terre. 3 Inſt. 140. 

5. It any ſtrike i the King's Palace, where the King's Royal Perſon Note, the 
redes, he thall not loſe his Right Hand, unleſs he draw Blood; bur it 2 _ 
be draw Blood, then his Right Hand fhall be ſtrucken off, be perpe- * oY” 
tually impriſon'd, and fined, and ranſomed. 3 Init. 140. a Hake 
. or Blow, in 


or before any of the ſaid Curtis of Juſtice, where the King is repreſentatively preſent, and the King's 
Court, where his Royal Perſon reſides. For in the King's Houſe (as has been ſaid) Blood muſt be 


'Y daun; which needs not in or before the Courts of Juſtice, but a Stroke only ſuffices. Again, the 

XXX Puniſhment is more ſevere in the one Caſe than in the other; ſuch Honour the Law attributes to Courts | | 

XX of Juſtice, when the Judges or Juſtices are doing of that which to Juſtice appertains; and the Rea- | 

3 = ſon is, Quia Juſtitia firmatur ſolium. 3 Iatt. 140. S. P. Hawk. Pl. C 57. cap. 21. S. 3. | 

6. By the ancient Laws of this Realm, Striking only, in the King's 

Court, was puniſe d by Death. See Lambert, inter Leges Inz, ca. 6. Si | 

XX quis in Regia pugnarit, rebus ſuis omnibus mulctator, & ſitne morte | 
y ; ö 


etiam pleciendus, Regis arbitrium & jus eſto. Inter leges Canuti, cap. 
506. Si quis in Regia dimicarit, capitale eſto, &c. Inter leges Alveredi, 
cap. 7. Qui in Regia dimicarir, ferrumve dittrinxerir, capitor, & Re- 
gem penes arbitrium vitæ neciſque ejus eſto &c. 3 Init. 140. 
7. Peter Burchet, Fr.ſoner in the Tower, ſtruck, within the Tower, S. C. cited 6 
. 13 Langworth /s Keeper, (who ſtood in a Window reading of the than 75 
& Bible) with a Billet on the Head behind, whereby Blood was thed, and 3; 5 Nat" 
| Death inſtantly enſued. This being without any Provocation, was ad- Caſe of El- 

Judged Murder, tor which he was attainted; and before his Execution, derton, Por- 
XX (which was in the Strand, over-againſt Somerſet-Houſe) his Right Hand tet, &c. and 
vas firſt frucken off, by torce of the Statute ot 33 H. 8. [cap. 12.] for bog <> the 
E that the Tower was one of the Oiteen's ſtauding Houſes or Falaces. 3 Init, Privilege of 
140. f . | i a Palace 1s 
— | | 8 22 n eine 
do actual Reſidence; and infiſted on this Cafe of Burchet, and the other 2 Judges ſeemed of his Opi- 
nion. But at the End of the Caſe, there is added a Nota, that the Chief Juſtice, upon this Occaſion, or- 
dered the Record of Hurchet's Atrainder to be brought into Court, and it is Mich. 15, & 16. Eliz. Rot. 
2. and there is no Judgment there that his Hand ſhould be cut off, tho' the Ch. J. ſaid his Hand had 
deen in Truth cur off; and ſo is my Ld. Coke and Stowell's Hiſtory.— Hawk. Pl. C 57. cap. 21. S. 2. 
. lays, it ſeems queſtionable, from the 9 of this whole Act, and the General Tenor 7 
8 5 aw 


- 
_——=- 


8 * — * 
* * 3 — 2 1 1 ” 
— 3 by — % — 2 


- — 
22 wh — 
— —ů 
: . 


wo 9 © eo " TIED - * 8 Fe 
Anh. la ASA : 2 * 


* 8 * 


18 Striking. 


Law Books, whether Striking in a Palace, wherein the King is not at the Time actually reſident; 
be within the Statute ; ard it is ſaid, that the Inſtance which is given in the 3d Inſtitute, of a Perſon's 


oy e 


* 9 
* — —— 


Hand being cut off, for Striking in the Tower, is not warranted by the Record. 


Dal. 23. pl. 8. Where ſome of the Books aboveſaid ſay, that the Offender ſhall 


Lin An 4 forteit his Lands, and ſome, that he ſhall be diſherited, yet the Forfei- 


Mites ture of his Lands is only for Term of his Lift; for, being no Felony, the 


E. 3. Corone Blood is not corrupted, nor the Heir diſinabled to inherit. And this ſe. 
6. ard ſays, vere Puniſhment is at the Suit of the King, and the Party may have his 
8 Action, and it ſhall be tried by the Officers and Criers. And for ſuch 

e aa Stroke, Thomas of Whitteſly recover'd 500 J. Trin. 9 E. 3. Rot. 1 544 


for the For- 
feiture of his Midd. 3 Inſt. 141. 

Lands; but 

ir is, that they are forfeited only for his Life. In Cary's Caſe, Cro. E. 405. pl. 14. Trin. 3+, 
Eliz. B. R. Popham faid, that if the Ipdictment had laid the Offence as done Coram Domina Regina, 
he had forfcited all his Lands &c.——Ovw. 120. S. C. accordingly, S. P. Hawk. Pl. C. 57. cap. 
21; S. 3. | 


So if one 9. One R. G. ſmote one Whitehall, fitting in the Court of Requeſts, 
mite one mand was but fined and ranſomed. 12 Rep. 7. in Oldheld's Caſe, cites 
the Court Eliz. B. R. Robert Girling's Caſe. 


the Dutchy, 
&c. But if 


one ſmite another before the Juſtices of Aſſize, there his Right Hand ſhall be cut off, as it appears, 


22 Ed. 3. fol 13. & 19 Ed. 5. Title Judgment, 12 Rep. 71. in Oldfield's Caſe. 


10. One B. in the Hall of Neminſter, Sedentibus Curiis, with his Elbow 
and Shoulder out of Malice juſtled Anthony Dyer of the Inner Temple, 
ſo that he overthrew him, and with his Feet ſpurned him upon his 
Legs, but did not ſmite him neither with his Hand, nor with any 
Weapon, and yet it was held that his Right Hand ſhould be cut off &c. 
upon which B. was indicted in B. R. and after obtained his Pardon. 
12 Rep. 71. Oldfield's Caſe cites 2 Jac. Billingham's Caſe. 

11. One O. came our of the Court of the Dutchy, and before he came 
into Neſiminſter Hall, with a Knife ſtabbed one Ferrar a Juſtice of 
Peace, of which he died, and if O. ſhould have his Right Hand cut off 
was the Queſtion before the two Chief Juſtices, Chief Baron, Walmſley, 
Warberton, Foſter, and divers other Juſtices; And it was reſolved, 
no; For it ought to be in the Hall of We/tminfter, Sedentibus Curiis, as 
it appears in 3 Eliz. Dyer. 188. 41 Ed. 3. Tit. Coron. 280. 12 Rep. 11. 
Trin. 8 Jac. Thomas Oldheld's Cafe. 

12. Sir Tho. Savill was indicted for Breach of the Peace within the 
Palace, to wit, for aſlaulting Sir Francis Wortley, and he pleaded his 
Pardon, and Doderidge ſaid, that to rike in the Palace was the Loſs of 
the Right Hand by the Law, and in this Point our Law agrees with 

the Laws of France and Spain, and all other Nations ; For as the Per- 
ſon of the King, ſo his Palace and Courts of Juſtice are ſo ſacred, that 
ſuch Contempts and Affronts are judged worthy of ſuch Puniſhments, 
and ſaid that the Book of 24 E. 3. 33. Fitzh. Forteiture 22. (of which 
he would have Students to take Notice) is that where one came into the 
Palace armed, and being brought to the Bar in his Compleat Armor; 
'The Cauſe was demanded, and he ſaid that it was in his own Defence, 


being in fear of a great Man then in Court; And he was committed to 


Priton by the Court during the King's Pleaſure, and his Lands forfeited 
during his Life. (Vide for the like Matter 41 Eliz. 3. Fitzh. Coron. 
280. Dy. 188. 22. E. 3. 13.) Poph. 207%. Trin. 2 Car. B. R Anon. 

13. A Felon'condemned flung a Brickbat at the Fudge, for which he 
was immediately indicted, his Right Hand cut off, and fixed to a Gib- 
ber, on which himſelt was immediately hanged in Preſence of the Courr. 
D. 188. b. pl. 10. Marg. cites it as done at Salisbury 1631, in the Sum- 
mer Aſſizes againſt Richardſon Ch. J. of C. B. 
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Striking. 


— 


19 


Ah. 


— 


Neſminſter-Hall, —and the other for giving Provocation. Lev. 107. 
2 Car. 2. B. R. Collins v. Man. | 


(C) Indictment and Pleadings: 


1. Man was indicted upon the Statute of E. 6. that in the Church 
Yard, ſuch a Day, Extraxit gladium againſt I. L. & ipſum per- 
clit; and becauſe the Statute was, It any Perſon maliciouſly ſtrike an- 
other, or ſhall draw any Weapon with an Intent to ſtrike any Perſon 
and the Indictment was .9uod extraxit, but does not ſay, Ad percutien- 
dum; And becauſe it is Que percuſſit, Without ſaying Malitioſe ; The 
party was diſcharged upon judgment. Noy. 171, 172. Anon. 
2. Indictment againſt the Detendants tor that they 1n/ultum fecerunt 


bon J. C. of H. in Eccleſia de Shoreditch pred” & prædict. F. H. then and 


there in the ſaid Church, did beat and wound & contra formam Statuti &c. 
the Detendant was found guilty. Ir was 11 — that the Indictment 
being Contra formam Staturt, is ill and this Offence is not puniſhable by 


the Statute unleſs he ſmote with or drew a Weapon in the Church or 


Church-yard with an Intent to ſtrike there, which is not mentioned in the 
Indictment, and by the 2d Clauſe in the Statute ſmiting and laying 
violent Hands is Excommunicarion ipſo facto. The Juſtices doubted. 
But becauſe of the Words (Shoreditch predict.) whereas Shoreditch 
was not mentioned before; All the Court held the Indictment void. 
Cro. C. 464. pl. 2. Trin. 12 Car. B. R. Cholmley's Caſe. 

3. Information for Striking ia the King's Court &c. The Defendant 
pleaded Privilege Parliament; And urged tor himſelf, that a Peer could 
not be impleaded during the Privilege of Parliament, either in a civil 
or criminal Cauſe, unleſs it was capital, and cited the Caſe of the Lord 
Arundel and Lovelace. It was inſiſted for the Defendant, that the Caſe 
of the Lord Arundel was a great Miſdemeanor; and yet it was adjudged, 
that he could be proſecuted only in Parliament during the Sitting of 
Parliament. But it was anſwered that Privilege of Parliament does not 
extend to High Treaſon, Felony, Breach of the Peace, or Surety of the 


Peace, and cited 4 Inſt. E. 6. Hugh Spencer's Caſe and Prinn's Sur- 


vey ot Parliament Writs, 4th Part jor, 702. And the Court held that 
the Deſendant ought to plead in chief; But notwithſtanding this, the 
Defendanr put in his Plea of Privilege, to which there was a Demurrer, 
and afterwards the Plea was over- ruled by the Court; And he 


was fined 30,9001. Trin. 3 Jac. 2. Comb. 49, 50. Paſch. 3 Jac. 2. The 
King v. the Earl of Devonſhire. 


For more of Striking in General, See Jndictment. (D) 
and other proper Titles. 


(A) Subor- 


* 


14. C. was bound to his Good Behaviour fot giving the Lye in 


I, Ubornation is derived of Sub & orno; and ornare in one of his Sig- 
g nifications is to prepare, ſo as Subornare is as much as to ſay, 0 
prepare ſecretly, or under-hand. Eft autem ſubornare quaſi ſubtus in aure 
ipfum male ornare, unde ſubornatio dicitur de falſi FExpreſſtone, aut de 
deri Suppreſſione. And here is to be noted, that in the ſudgment of the 
Parliament Plus peccat Author quam Acer; For the Suborner forfeits 40 J. 


and he that is ſuboraed but 20 J. 3 Inſt. 167. 1 
2. 32 H. 8. 9. Enacts, That no Perſon ſhall ſuborn any Witneſs by Let- 
ters, Rewards, Promiſes, or other Means to maintain any Matter or Cauſe 
to the Diſturbance or Hindrance of Fuſtice or to the Procurement of any 
Manner of Perjury by falſe Verdict, or otherwiſe, in any of the King's Courts 
on Pain of forfeiting 10. J. for every Offence, one Moiety to the Crown, the 
other to the Proſecutor. 5 A 
But the Re- 3. A Man cannot be guilty of Subornation of Perjury, unleſs a Perjury 
E * be actually committed. Comb. 450. Trin. 9 W. 3. B. R. Anon. 
e ha | 
known one ſet in the Pillory for endeaccuring to ſuborn, it being a great Offence, Ibid. cites 2 Show. 1, 
2. 2 Show. 4. Paſch. 30 Car. 2 B. R. in Ca'e of the King v. Johnſon, ſays there was a Fine of 
500 Marks for attempting a Suborvation, in order to prove a Deed forged ; And that ſome Years af- 
terwards, in another Cauſe, the Deed was proved forg'd. | 
The Court held, That 'tis not enough to fay a Man ſuborned another to commit a Perjury, but he 
muſt ſhew chat Per jury it is, which cannot be without an Oath , F or an Indictment cannot be framed 
for ſuch an Offence, unless it appear that the Thing was falſe which he was per'uaded to ſwear. The 
Queſtion therefore is, if the Perſon had ſworn what the Defendants had perſuaded him to do, Whether 
that had been: Perjnry, There is a Ditterence, when a Man ſwears a Thing which is true in Fact, 
and yet he dogs not know it to be {o, and ro ſwear a Thing to be true which is really falſe; The firſt 


EX 


is Perjury before God, and the other is an Offence of which the Law takes Notice. But the [ndi&ment 
was guaſhed becauſe the Words Per Sacramentum duodecim proborum & legalium Hlominum <vere left cut. 
They held that if the Return had been right upon the File, the Record ſhould be amended by it. 
3 Mod. 122. Hill. 2 & 3 Jac. 2. B K. The King v. Hinton & Brown. | | 

Hawk. Pl C. 177. cap. 69 S 10. Says that Subornation of Perjury by the Common Law, ſeems to be 
an Offence in procuring a Man to take a falſe Oarh amounting to Perjury, who actually takes ſuch 
Oath ; but ir ſeems clear, that if the Perſon incited to take ſuch an oath, does not atinally rake it, the Per- 
ſon by whom he was ſo incited is not guilty of Subornation of Perjury; yet it is certain, That he is 
liable to be puniſhed not only by Fine, bur alſo by iafamous corporeal Puniſnment. 


Mod 1co. 4. D. was conviffed on an Information for Subornation of Perjury, and 
S. C. And Fadoment entered Litod capiatur pro fine, and a Capias iſſued; W here- 


ſays, That 21 . ; 
_ the upon he was taken and brought into Court, where he offered to move in 


Doubt Time Arreſt of fudgment; But the Court was of Opinion it was out of Time; 

was given to for that the judgment Quod capiarur was a final Fudgment, and a ſubſe- 

2 quent Entry is only tor the certainty of the Time. 1 Salk. 78. pl. 3. 
"tar Mich. 1 Ann. B. R. Tne Queen v. Darby. 79 


agreed, that 

if ſo be it | a | | 

could not be moved in Arreſt of Judgment, it might very well be urged in Mitigation of the Fine, — 
and the Exceptions taken (in Mitigation of the Fine at leaſt) were iſt that the Information ſets forth, 
that there was a Cauſe in Chancery between A and B. and that a Commiſhon did iſſue out of that Court 
to examine Witneſſes in the Cauſe, and that J. S. was ſworn a Witneſs before the ſaid Commiſſioners, 
(without ſaying in that Cauſe, or what he had ſworn.) That the Defendant did ſolicit him to forſwear 
what he had ſworn before; And. it not appearing that the Oath was in any Cauſe pending, or that it 
was in any material Point, were two Exceptions; For that ought to be ſet forth, that the Court might 
judge whether it was a Point material or not; For it could not be Perjury if it were not, and then So- 
Lise could not be a Subornation. 7 Mod. 100 Mich. 1 Ann. B. R. The Queen v. Darby. 


For more Subornation in General, See Perjurp, and other 
proper Titles. 


(A) Sab- 
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Subpcena. 


* 


(A) Of the ſerving a Subpcena. 


1. N Attachment was awarded againſt the Defendant for his 
A Non-appearance upon Oath that he was ſerved with a Subpœna, 
who now appeared gratis, and would have excuſed himſelf, that he 
had no Notice of the Subpœna; Bur he that ſerved the Subpcena depoſed, 
that he did hang the ſame upon the Defendant's Door, and within half an 
Hour after ſaw him abroad with a Writ in his Hand, which he ſuppoſed to 
be the Subpana, therefore he was committed to the Fleet. Cary's Rep. 
57. cites 1 Eliz. fol. 249. Richers v. Stilman. 
2. The Detendant was ſerved with a Subpœna the Day of the Return, So where the 
and for his Non-appearance an Attachment was awarded againſt him, Defendant 


and upon Oath that he was ſerved /x Score Miles off, ſo as he could by made Oath, 


no Poſſibility appear, therefore a Commiſſion is awarded to take their ee greg 


Anſwers in the Country, paying the Plaintiff 6s. 8d. for his Coſts. to be /erced 
Cary's Rep. 58. George v. Bolingron & Deane. with a Sub- 


| 2 pena the Sa- 
turday before the End of the Term, returnable the T hurſday following, being but two Days before the End of 


7 


the Term, he the Defendant d«e/ling in Devenſlire 140 Miles diſtant from London; Wherefore the De- 
fendant could not conveniently appear, and make Anſwer by the Return of the ſaid Subpœna; And 
yet nevertheleſs, the Plaintant had procured an Attachment againſt the Defendant ; Therefore, and 
for that, the Plaintant's Bill «vas but for Evidences, It is ordered the Defendant be diſcharged of the 
Attachment, putting in his Anſwer. Cary's Rep. 126. cites 21 & 22 Eliz. Smith v Weare. 


3. Upon Oath made of a Delivery of a Subpaena 0 the Defendants S. P. Cary's 
Wife, being in the Defendant's Houſe, who has not appeared, an At- Rep. 111. 
rachment was awarded. Cary's Rep. 76. cites 18 & 19 Eliz. Barlow EI pff 
v. Baker. | rime v. 

4. Walter Jeames made Oath, that he hang d a Subpena on the Door of Read. 
one Stacy Barry Widow, whither the Defendant uſed to reſort, as he heard 
reported before that Time, who has not appeared; therefore an Attach- 
ment was awarded. Cary's Rep. 79. cites 18 & 19 Eliz. Jeames v. 
Morgan. 

5. Goodwine made Oath, that at ſuch a Time as he came to the Houſe 
of the Defendant, to ſerve a Subpœna upon him, according to an Order 
of the 1oth of May laſt, one of his Servants came forth, and toll bim he 
was within, who thereupon delivered the Writ to be delivered to the Deten- 
dant his Maſter. Cary's Rep. 91. cites 19 Eliz. Goodwine v. Sullyard. 

6. Upon Oath, that he ſaw one Lewis leude a Subpena in the Hall of 
the Defendant, and that the Defendant was at. home at the ſame Time, who 
has not appeared, therefore an Attachment is awarded againſt the De- 
tendant. Cary's Rep. 130. cites 22 Eliz. | 

7. Upon Oath, that he did few and offer to deliver to the Defendant a 
Subpana, which he would not accept, and has not appeared, therefore an 
Attachment. Cary's Rep. 134. cites 2z Eliz. Peris v. Thomas. 

8. The Defendant made Oath, that the Plaintiff ew'd him 2 Sul pu, 
holding it in his own Hand, and ſaid it was againſt him, but would nut let 
him have it, or ſee it, ſo that he might read it ; neither would he deliver him 
any Note of his Appearance, nor tell him the ſame, but took Witneſs that he 
had ſerv*d the Subpœna, and about an Hour after came again to the De- 
tendant, ſaying, You were delirous to fee the Subpœna, here it is; and 
thereupon ſheued the Label to the Defendant, but in ſuch Sort as he could 
act ſce the Return; whereupon the Defendaut appearing, found no Bill; 
therefore Attachment againſt the Plaintiff tor Mitdemeanor. Cary's Rep. 

137. Cites 22 Eliz. Mead v. Croſs. 
8 9. The 


* 


| : I 
— ————  n — Ae — — — 
Subpcena. 


Nelſ. Chan. 9. The Defendants brought a Joint Action at Leg burn againſt the Plain. 
Rep. 103. Ttiffs, and had there afreſtewthe Plaimiſ s Goods ; the Defendant Baker be- 
8 ing here, and the other Defendants at Leghorn, Baker anſwered here, and 
by Order a Sul pana left with him was to be good Service for the other Defen- 
dants ; and thereupon an Attachment for Want of an Anſwer. Chan, 
Caſes 67. Paſch. 17 Car. 2. Love & al. v. Baker, Roll, & al'. 
Chan. Prec. Io. One of the Detendants, a neceſſary Party, having been a Lodger in 
99 pl. 87. London, and not now to be found, the Plaintiff obtained an Order that Ser- 
d. C. ſays, vice of Proceſs to appear and anſwer at his laſt Place of Abode, ſhould 
whos oP be deemed good Service, and left the ſame at the Houſe where he fo 
the Subpœna lodged, and carried on the Proceſs to a Sequeſtration, and then brought 
was left, the on the Cauſe againſt B. the other Defendant, who inſiſted that if the 
faid Defen- Plaintiff ought to be relieved againſt him, he ought to have a Decree 
3 over againſt the other Defendant; and therefore he was concerned to ſee 
nc. and the Proceeding was regular, and inſiſted that it being above 12 Months 
that was F/ince the other Defendant had left that Lodging, the Service was not good; 
abovez Vears and the Court was of that Opinion. 2 Vern. 369. pl. 332. Mich. 1699. 
before the Parker v. Blackbourne. 1 
| 11. 4 Ann. cap. 16. & 22. Enacts, That no Subpena, or Proceſs for Ap- 
pearance, ſhall iſſue out of any Court of Equity till the Bill is filed, (except in 
Caſes of Bills for Injunttions) and a Certificate thereof brought to the Sub- 
pana Office, under the Hand of the Six Clerk, or other Officer who uſually 
files Bills ; for which Certificate he ſhall receive no Fee. 

12. 5 Geo 2. cap. 25. F. I. Enacts, That if in any Suit in Equity, any De- 
fendant againſt whom Proceſs ſhall iſſue, ſhall not cauſe his Appearance to be 
entered, according to the Rules of the Court, in caſe ſuch Proceſs had been 
ſerved, and Affidavit ſhall be made that ſuch Defendant is beyond the Seas, or 
that upon Inquiry at his uſual Place of Abode, he could not be found, ſo as to 
be ſerved ; and that there is quſt Ground to believe that ſuch Defendant is gone 
out of the Realm, or abſconds, to avoid being ſerved, the Court may make an 
Ordcr, appointing ſuch Nefendant to appear at a Day therein to be named, 
and a Copy of ſuch Order ſhall within 14 Days be inſerted in the London Ga- 


zette, and publiſhed on ſome Lord's Day after Divine Service, in the Pariſh 


Church where ſuch Defendant made his uſual Abode, within 30 Days next 


before his abſenting ; and a Copy of ſuch Order fhall be poſted up, viz. a Copy - 


of ſuch Order made in Chancery, Exchequer, or Dutchy Chamber, ſhall be 
poſted up at the Royal Exchange; and a Copy of every ſuch Order made in any 
of the Courts of Equity of the Counties Palatine, or of the great Seſſions in 
Wales, ſhall be poſted up in ſome Market Town within the Furiſdiction of the 
Court, neareſt to the Place where ſuch Defendant made his uſual Abode, ſuch 
Place of Abede being alſo within the Furiſdiction of the Court; and if the De- 
fendant do not appear within ſuch Time as the Court ſhall appoint, then on 
Proof made of ſuch Publication of ſuch Order as aforeſaid, the Court may or- 
der the Plaintiff *s Bill to be taken Pro confeſſo, and make ſuch Decree there- 
upon as ſhall be juſt ; and the Court may order ſuch Plaintiff to be paid his 
Demands out of the Iſtate ſequeſtered, according to the Decree, ſuch Plaintiff 
giving Security to abide ſuch Order touching the Reſtitution of ſuch Eftate, as 
the Court ſhall make upon the Defendant's Appearance; but in caſe ſuch 
Plaintiff ſpall refuſe to give Security, then the Court ſhall order the Effects 
ſequeſtered to remain under the Direction of the Court, until the Appearance of 
the Defendant to defend ſuch Suit. | 


For more of Subpeena in general, ſee Bill of Revivor, Cofts, 
and other Proper Titles. | 


Succeſſor. 


— 3 o 5 . 
n 1 
e | f l 
_ SY . 
AT. — 1 
Wo. r „ ” a . a —— = _ . - - 
"2D F ** 
e 14 e tt 
\ 744 d $f 
es . 4 
* N Pa . 
1 4 
7 a5, „1 
Wo I EIT i * 
by 3% „ * 
_—_ 2 
. 4 Ar 
1 wa — 
__ - 
„ ; — 
OY y 
1 KEM . 0 
—_—_LC 
9 42 | 
m__ 4 
"= 1 "my 
1 
* 
n 
7 
y wy 4 
F 1 


Succeſſor. 


(Y Bound. In what Caſes, 


I. Prior granted an Annuity, and reſign', and yet the Annuity re- H if an 4b. 
mained good; Per Judicium; quod nota. Brooke ſays this n, an 
ſeems to be for Life of the Prior who granted it, And per Wood, Vaviſor, 4. 


and reſigns, 


and Davers, The Tender is good by the Succeſſor; contra Brian. Br. the Abbor 
Annuity, pl. 22. cites Fitzh. Tit.“ Grants 99. And 15 H. J. 1. agrees his Succeſſor 


with Brian in this, and puts the Difference, where the Writing is, th at Pall - " 
R. Prior of D. or J. Mayor of C. ſhall make the Tender, and where it . 4 


is that che Prior of D. or Mayor of C. without Name of Baptiſm. Br. Life of the 

N 1. 22. | Predeceſſor 
e {od | oP who charg'd. 
Br. Surrender, pl. 53. cites 32 H. 8. and Fitzh. Grants 99. accordingly. * Br. Grants, pl. 140. 
cites S. C. and 29 E. 3. 16 and Fitzh. Tit. Abbe 27. But if a Parſon grants an Annuity, and re- 
ſigns, the Grant is void; quod fuit conceſſum. Br. Grants, pl. 56. cites 21 H. 7. 1. Br. Dean 
and Chapter, pl. 10. cites S. C.———S. P. Per Butler, tho' the Oey conn it; for the Annuity 
was determined before by the Reſignation. Br. Charge, pl. 54. cites 21 H. 7. 1. 


2. A Prior recovered an Annuity againſt a Parſon, and after Fudgment 
the Parſon permutes ; And there per Cur. Execution ſhall be againit the 
new Parſon, and not againſt him who has reſign'd; for the Church is 
thereof charg'd. Br. Arrearages, pl. 12. cites 34 E. 3. 

3. If an Abbot confeſſes Action, or a Deed with Warranty, this ſhall bind If an Abbot 
his Succeſlor for ever; Per opinionem Curiæ. But Brooke ſays, Quære e the 
of Confeſſion of an Annuity; for of this the Succeſſor has no Remedy. els if bo. 
But if he confeſſes the Action iz Precipe quod reddat, the Succeſſor may nity, the 
have Writ of Right. But in the Caſe of the Annuity the Perſon 1s Succeſſor 


charged only. Br. Abbe, pl. 28. cites 34 Aſſ. 7. — fr 


be bound for ever; Quod nota. Br. Abbe &c. pl. 1. cites 9 H. 6. 3. 


4. If an Abbot comes by Proceſs, and has Day in Court, and acknowledges 

2 Fine &c. this ſhall bind his Succeſſor without the Covent. Contra if 

= ir be without Original, and Day in Court, unleſs in the Caſe of a Recogni- 

_—_ zance of Delt. Br. Abbe, pl. 29. cites 37 Aſſ. 17. 

5. If the Prior or Abbot releaſes to the Tenant for Life all Actions; this is 

no Bar againſt the Succeſſor ; becauſe it was not by the Abbot or Prior 

and their Covent. Br. Releaſes, pl. 64. cites 42 E. 3. 22. 

6. Land is demiſed to an Abbot and his Succeſſors by Indenture, to which Br. Wai- 
the Abbot without his Covent put his Seal, rendring Rent to the Donor or ver de 
Leſſor, and dies; the Succeſſor may waive the Land, and the Poſſeſſion, Choſes, pl. 
if it is not worth the Rent; ut Admittitur, and the Aſſiſe awarded up- S 0— 
on it. Br. Abbe, pl. 30. cites 43 Aſſ. 23. S. P. Br. 


Waiver de 
Choſes, pl. 36. cites S. C, ———Br, Diſclaimer, pl. 19. cites S. C. 


7. Debt by an Abbot upon Obligation made to his Predeceſſor ; there as. P. ibid. 
Defeaſance made by the ſame Predeceſſor, without the Covent, is a good Bar Pl. 3. cites 
by Award; and the ſame Law of his Releaſe or Acquittance, and the Writ 51 E. 3. 23. 
was in the Delet & Detinet. Contra by Executors. Br. Abbe, pl. 32. | 

CItes 47. E. 3. 26. . 
8. Grant 
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If a Parſon 8. Grant of the Parſon, by Licence of the Patron and Ordinary, ſhal 


„ ere charge the Succeſſor of the Parſon, per Judicium. Brooke makes a 


ache. Quzre ; tor the contrary was of a Bithop in the Time of H. 8. but there 
tron and Or- Was more in that than in this Caſe, Br. Grants, pl. 114. cites ) H. 4. 10. 
dinary con- | 


firms it, and the Parſon dies, the Annuity is by this determined. Contra, if the Parſon had granted it for 


im and his Succeſſors; per Butler. Br. Charge. pl. 54. cites 21 H. 7. 1. 

If a Parſon, Patron, and Ordinary grant an Annuity in Fee, and do not ” for the Parſon and his 
succeſſors, the Succeſſor ſhall not be charged; for this charges the Parſon only, and not the Glebe. Per 
Frowicke, Ch. J. Br. Dean and Chapter, pl. 10. cites 21 H. 7. 4. 8. P. Br. Grants, pl. 56. Cites 


So of An- 9. Where a Fine is levied between 2 Priors, by which the one has An- 
nuity, and nity, and the other has an Advowſon, and he who grants the Annuity is 
rags i preſentable, and has no Covent nor Common Seal, and he dies; yer if 
754 9 his Succeſſor accepts the Advowſon, he ſhall be bound to pay the other; 
tance, pl. 5. becauſe he has quid pro quo. Br. Acceptance, pl. 2. cites 11 H. 4. 68. 


cites 9 E. 4. & 70. 
21. Per : 
Bigot, and it was not denied. 


10. If an Abbot buys Goods, which come to the Uſe of the Houſe, ſo that 
the Houſe may be charged in caſe the Abbor dies; there, if the Vendor 
tabes Obligation of the Abbot alone tor the Debt, this ſhall diſcharge the 
Contract, and there, if the Abbot dies, the Action is determined, and 
the Debt is loſt. Br. Abbe, pl. 20. cites 20 H. 6. 21. | 

11. In Debt, an Abbot and Prior, and his Covent, are bound by Obli- 
gation ; and aſter the Abbot or Prior is created a Biſhop, the Succeſſor ſhall 
be charged, and not the Predeceſſor. For he may be bound as Head and 
Member of the Corporation; and where this is the Deed of the Corpora- 
tion at the time of the making, it cannot afterwards become the Deed of 
another Perſon, who is no Part of the Corporation, quod Nota. Br. 
Abbe, pl. 8. cires 21 H. 6. 3. & 22H. 6. 4. 

12. If Iſſues are forfeited by an Abbot, who is after made a Biſhop, the 
Succellor ſhall render the Iſlues; per Pole. And there he tod 10 Dif- 
ference, whether the Abbot be removed in ſuch manner as that he is diſ- 


abled, and where not; As where he is depoſed, and remains a Monk, and 


after is made an Abbot, or Biſhop ; and where he is made a Biſhop or Ab- 
bot of another Houſe immediately For, per Newton clearly, there is a 
time in the Law between the Tranſlation and Inftallation &c. Br. 
Abbe, pl. 8. cites 21 H. 6. 3. & 22 H. 6. 4. 
13. If Damages are recover d in Treſpaſs againſt an Abbot, the Succeſſor 
ſhall be charged. Br. Abbe, pl. 9. cites 22 H. 6. 56. per Bingham. 
And if the 14. And it an Abbot borrows 101. to the Uſe of the Houſe, and after ex- 
jew bor- pends it in another Uſe, or gives it to a Stranger, the Succeſſor ſhall be 


day for Bread charged; per Aſcue. Br. Abbe, pl. 9. cites 22 H. 6. 56. 


and Beer for 


the Houſe, and he buys Bread and Beer with it, and a Stranger takes the Bread and Beer before it comes to 
the Uſe of the Houſe, the Succeſſor ſhall be charged. Per Newton, to which Aſcue agreed; and that this 
ſhall be given in Evidence. Br. Abbe, pl. 6. cites 22 H. 6. 56. 

And if an Abbot borrocus 10]. and delivers to the Butler to expend to the Uſe of the Houſe, wwho gives it 
to a Stranger, the Succeſſor ſhall be charged. Br, Abbe, pl. 6. cites 22 H. 6. 56. 


15. In Detinue of Charters by an Abbot the Defendant ſaid, That the Pre 
deceſſor of the Abbot borrow's of him 100 s. which came to the Uſe of the 
Houſe, and put the Charters in Pledge; and if he will pay the 100 s. he is 
ready to deliver the Charters. And the Juſtices ſaid, that it was never 
doubred, but that the Succeſſor thall be charged by the Contract or Pro- 
miſe of the Predeceſſor, if the Thing comes to the Uſe of the Houſe, 
tho? the Contract was not by Writing ; quod Nota. Br. Abbe, pl. 16. cites 
21 E. 4. 19. & 21 E. 4. 80. 


16. It 
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16. It was preſented for the King, That an Abbot and his Predeceſſors 


bave uſed to cleanſe ſuch a Gutter, for the Eaſe of the King's Highway, by 
reaſon of the Tenure of the ſame Land; the Defendant ſaid, That [it was 
preſented] upon the ſame Matter in another Place; [and] that after the 
Preſentment the Predeceſſor cleanſed the Highway, which continued well, and 
IRE ficient in his Time, and yet is; and a good Plea per Cur. and that the 
RE Succeſſor ſhall not be puniſb d for att Offence in the Time of the Predeceſſor; per 
tot. Cur. And by the Apprentices, the Succeſſor ſhall not be put to 
ZE anſwer; for by the Death of the Predeceſſor the Offence is determined. 


Br. Preſentments in Courts, pl. 15. cites 5 H. J. 3. 4. 


17. If a Parſon is charged with Annuity by Preſcription, and the Au- & FP. Br. 


- unity is Arrear, and the Parſon reſigns, and a new Parſon is inducted, he Dean and 


dall be charged with the Arrearages, and not the old Parſon ; tor tho 


5 Chapter, pl. 
10. Cites 21 


the Perſon of the Parſon be charged, yer it is by reaſon of the Parſo- H. 7. 1. 
nage, and as Parſon ; and When he has reſign'd, he is not Parſon. Br. S. P. per Fro- 


KArrearages, pl. 8. cites 21 H. 7 5. 


wike, Ch. J. 
15 TR 8 4 1 Kelw. 64. 
18. In Collateral Conditions, a Succeſſor is not included, unleſs named. 


19. The Plaintiff ſeeks to compel the Defendants ro make unto him 


4 Leaſe, by reaſon of a Promiſe made by W. A. and A. B. when they were 


7 Bailiff s of the ſaid Town ; and ordered, that the Corporation, nor any 


RX Perſons which heretofore have been, nor which hereatter ſhall be Bailitts 

pot the ſaid Town, ſhall in any wiſe be charged as Bailiffs wich the ſaid 

Promiſe; Bur the Plaintiff, if he will, may take his Remedy againſt the 

RE faid A. & B. not as Bailiffs, but as common Perſons. Cary's Rep. 146. 
RE cites 21 Eliz. Strainger v. Beynbridge & Turner, Bailifts of Derby. 


20. Per Gawdy, Such Acts which the Incumbent, being oaly a Mo 606. pl. 


FE Layman, was not capable to do, ſhall at bind the Succeſſor ; becauſe, $35, Coftard 


upon the Matter, he was never Incumbent, and cited 4 H. 7. & 28 H 


? v. Wingate. 
8. C. ſays, 


WM 4 8. Dyer. But Popham and Fenner, J. contra; for in regard he Was they agreed 
RX Par/on de Talio, and ſuch an one whereot the Law takes Cognizance by that the Par- 
his Induction, and the People cannot take notice of any other, all Acts Pn, being a 


Layman, 
ought to be 


done by him, during that Time, ſhall bind as well as if he had been 
rightful Parſon ; for it would be miſchievous, if all the Acts by ſuch deprived, or 


1 Averments ſhould be drawn in Queſtion. And all agreed, that all otherwiſe all 
Hp piritual Acts, as Marriage, Adminiſtration of the Sacraments &c. by his Acts 


RE 1uch a one, during the Time that he is Parſon, are good; and therefore 


ſhall be 


good as law- 


RX a Lea/e made by ſuch a one, and confirm'd by the Patron and Ordinary, ful Parſon, 
RX 1hall well bind the Incumbent Succellor ; and adjudged accordingly, by till Depriva- 


= Conſent of Gawdy, J. Clench abſente. Cro. E. 775. pl. 5. Mich. 42, Von. 
& 43 Eli. B. R. Coſtard v. Winder. TY 1 


cites 8. C. 


= ys, that Deprivation, after the Leaſe made, ſhall not have ſuch Relation to make him no Parſon, ab 


Inirio, tho? it be declaratory ; for the Succeſſor ſhall not have the Meſne Profits, and the Leaſe is 


21. A. an Incumbent, niade a Leaſe of a Parſonage to J. S. under 
whom W. R. claims. Afterward B. was Incumbent, by whoſe Conſent 


XX a Decree was made to confirm the ſaid Leaſe. W. R. brings a Bi! 


againſt H. the preſent Incumbent, to compel him to confirm the ſame; bur 


the Court, ſeeing no Reaſon ſo ro do, were clear of Opinion, that the 


Act of a preſent Incumbent cannot bind his Succeſſor, and fo diſmiſs'd 
the Plaintiff's Bill. Chan. Rep. 148. 16 Car. 1. Preſs v. Hinchman. 


For more concerning this Diviſion, ſee Eſtates, (Q. a Y.) &c. 
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(B) Of what the Succeſſor ſhall rate Advantage. 


I, Ore, that the Goods of an Abbot belong to him during his Life, 
and he has Property in them, and may give them and ſell them; 
bur it he dies, the Property of the Goods not given nor ſold are in 
the Succeſſor, and he may have Treſpaſs de Averiis Domus & Eccleſæ 
ſuæ capris; and this, it ſeems, by the Common Law; for Replevin 47 
/irms Property. Contra of Treſpaſs. Br. Property, pl. 36. cites 9 H. 
8. 4 1 : 
2. If a Leaſe be made to an Abbot during his Life, and he is tran/lated 
to another Houſe, the Succeſſor ſhall have it during his natural Life. Br. 
Abbe, pl. 13. cites 3 H. J. 11. and 5 H. J. 24. Per Rede. 
Otherwiſe it 3. It F. S. Mayor of London has a Licence to purchaſe to him and his $uc- 
is if the reſſors, and to the Commonalty, his Succeſſors thall not enjoy the Licence. 
Frior „ Pr. Tender, pl. 15. cites 14 H. 7. 31. and 15 H. J. 1. 


Mayor are 
not named by 


proper Name. Br. Tender, pl. 15. cites 14 H. 7. 31. and 15 H. 7. 1. 


4. Uſurpation by the Maſter does not gain Poſſeſſion tothe Succeſſor ; for he 
does that which is wrong in another Capacity; becauſe a Corporation 
cannot do wrong but by their Writing under the Common Seal; Per 
Firzjames J. Br. Corporations, pl. 34. cites 14 H. 8. 29. 

Succeſſors of F. If a Bond is made to a Biſhop or Dean, and his Succeſſors, the Exe- 
a Biſhop cutors ſhall not have the Benefit of it, but the Succeſſors: But otherwiſe 
ſhall not of a Bond to a Mayor and his Succeflors, or to two Churchwardens of a 
b Church, and their Succeſſors; for they have not Capacity to take to 
Bond to bim their Succeſſors; Per Shelly J. D. 48. pl. 15. Trin. 32 H. 8. Anon. 


nd his Suc- 
es Adjudged. But agreed that the Succeſſor may have Covenant on Leaſe for Years, which is in the 


Realty. D. 48. pl. 15. Marg. cites 41 & 42 Eliz. C. B. Biſhop of Bath and Wells's Caſe.——The 
Doubt was, becauſe after the Death of ſuch Perſon (a ſole Corporation) the Bond is due to no Body, 
and ſo ſuſpended ; and an Action Perſonal opce ſuſpended is gone for ever, but no Rule without an Ex- 


ception. Ibid. - Eg 
A Bond may go to Succeſſors as well as Land. Cro. E. 464. Bird v. Wilford, on a Bond to the 


Chamberlain of London. 


6. Debt was brought by Succeſſor of a Prebendary againſt Executors of 
Leſſee, 17 5 Aſſignment by them, for Rent due after the Aſſignment. Per 
3 Juſt. The Action will not lie ; but Popham contra; for the Succeſſor 
is privy to the Contract of the Predeceſſor, and ſo the Executor to the 

e of the Teſtator. Goldsb. 120. pl. 6. Hill. 43 Eliz. Overton v. 
Syddall. | | 
+ Doctor Langton late Pre/ident of the College of Phy/ficians, had re- 
covered for the King and for himſelf, by the Name of Preſidens Col- 
legii 601. and dies; and afterwards Doctor Atkins being made Pre- 
ſident, brought a Hire facias upon that Judgment; And by the whole 
Court adjudg'd well. And it ought not to be brought by the Execu- 
tor of Dr. Langton, Noy 121. Dr. Atkins v. Dr. Gardiner, cites 
Dyer 148. a. 


(C) Mat 
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I. H E Bithop of C. ſued againſt the Executors of his Predeceſſor, 
| viz, A. B. becauſe all the Ornaments of the Chapel of the Biſhop, 
and all the Goods and Chattles found in the Manor belonging to the Biſhop, 
at the Time of the Death of a Biſhop, received of the Executors of his 
Predeceſſor, for which Gree was made, ſhould not be ſeiſed by the Eſ- 
cheator, and delivered to the Succeſſor, and ſhew'd certain that ſuch 
Things came to the Hands of the Executors of his Predeceſſor, and pray*d 
Writ to warn them to fay why they ſhould not deliver them to him, and 
had Scire facias ; and the Sheriff return'd the Defendant Nihil in Lay 
Fee, and that there were Benefices, by which iſſued Scire facias de Bo- 
nis Eccleſiaſticis ; W hereupon the Biſhop ſequeſter'd certain Goods of the 
Executors, by which they ſued Audita Querela againſt the Biſhop, ſup- 
poſing that thoſe Goods did not come to their Hands, nor Gree was 
never of thoſe Goods, and had Venire facias Epiſcop. who came and de- 
manded Judgment of the Writ, becauſe there are other Executors to the 
Biſhop not named &c. Per Green, Thoſe are grieved only, and not the 
others, by which the Biſhop ſaid that the Executors, now Plaintiffs, re- 
ceived the Goods in ſuch a Place, Priſt, and the others econtra, and had 
Pais thence &c. Br. Chattles, pl. 4. cites 21 E. 3. 48. 

2. The Maſter of an Hoſpital brought Aſſiſe of Rent, which he claimed 
by Preſcription, and it was tound tor him, and the Damages were ſever'd, 
viz. ſo much in the Time of his Predeceſſor, and ſo much in his own Time, Le- 
cauſe he was preſentable as a Parſon is, and then he ſhall not recover Da- 
mages bur for his own Time, % if he was Elective, he ſhould recover 
Damages as well in the Time of his Predeceſſor as for his own Time; 

uod nota, a good Diverſity of ſuch like Incorporations. Br. Garden 
ou Maſter de Hoſpital, pl. 5. cites 26 Aft. 4. 

3. It ſeems that if the Parſon recovers Annuity, and dies, his Execu- 
tors ſhall have the Arrearages, and not the Succeſſor, Br. Arrearages, 
pl. 12. cites Firzh. Scire facias 153. | 

4. A Biſhop has Title to preſent to a vacant Church, and after he dies, 
and his Temporalties come into the King's Hands, the King ſhall have the 
Preſentation, and not the Executor of the Biſhop. Br. Executors, pl. 
143. cites 50 E. 3. 26. | 55 
F. In Raviſhment of Ward, it was held for clear Law, that if a Man 
held of a Biſhop in Chivalry, and died his Heir within Age, and after the 
Biſhop died, and did not 2 the Infant, that the Succeflor might ſeiſe 
him, and ſhould have Writ of Raviſhmenr of Ward of him. Brooke 
ſays, Quzre if the Executors of the Biſhop who was dead ſhould not have 
him; tor of a Thing tranſitory the Law adjudges Poſſeſſion without Sei- 
ſure. Br. Chattels, pl. 21. cites 2 H. 4. 19. | 

6. If an Abbot purchaſes to himſelf and his Heirs, it ſhall not ſerve but 
tor 'Term of his Lite. Contra of a Biſhop, Per Martin & Cockain Juft. 
Br. Corporations, pl. 20. cites 9 H. 5. 9. 

7. An Abbot is impriſoned, he may bring Action thereof by Name of the 
Abbot, without ſaying F. N. Abbot &c. And it he recovers Damages for 
a Tort done to his Perſon, the Succeſſor ſhall have Execution, and not 


his Executors ; but Brooke ſays it ſeems that he cannot make Executors; 


tor he has no Capacity bur to the Uſe of the Houſe &c. Br, Abbe, pl. 

7. Cites 7 H. 6. 27. | 58 
8. Where the Maſter of an Hoſpital who has Confreres, recovers in 
rrit of Aantity, and dies, the Succeſſor ſhall have tlie Arrears, by 
cire 


| |  Hueceflox. 27 
(c) What ſhall go to the Succeſſor, or to the Heirs or Exe- dy "256 
cutors &c. of the Predeceſſor. pl. 2, 3, 4. 


S. P. For he 
cannot make 


* * —_ mt 


Succeffor; 


L 


28 


Executors, Scire facias, and not the Executors. Br. Corporations, pl. 26. cites 


in reſpect of 

any. Thivg 19 H. 6. x 5 Se N EIT 3 
which belongs to the Corporation, Contra of a Parſon of a Church; for there his Executars ſhall have 
the Arrearages incurr'd in his Time. Br. Arrearages, pl. 6. cites 19 H. 9. 44. but it ſhould be H. 6: 
——S$,P. And ſo if a Dean and Chapter, or Guardian of a Houſe, recovers in Debt or Annuity, or other 
Thing in a Court of Record, as in Right of their Church and Houſe, and die before Execution ſued 


&c. the Succeſſor may have a Scire facias to execute the ſame Judgment. Perk. S. 499. 


9. In Treſpaſs it was admitted, That where a Parſon dies after the 5 
Day of May, where the Land is ſown, and after another Parſon is made, 
and after the Kmblements are ſever'd, the Executor of the firſt Parſon 
ſhall have the Tithes, and not the now Parſon. Br. Emblements, pl. g. 


cites 21 H. 6. 30. rey 
S. P. Br. Io. It a Parſon dies before the Feaſt of the Conception of our Lady, the 
N Succeſſor ſhall have the Emblements growing, and the Tithes, and not 
Pr © the Executor of the Predeceflor. Br. Emblements, pl. 2. cites 34 H. 6. 


38. and 35 H. 6. 49. 
For where a 11, Debt by R. Alderman of the Guild of St. Mary in Boſton, againſt L. 
Man 1s upon a Bond made to 8. N. late Alderman, which was to him and his $uc- 


poet ceſſors. And per Littleton Juſt. He ought ro ſhew how the Corporation 


dens and Was made; Contrary of Abbot and Prior, or Dean and Chapter, but 
their Succeſ- Guild or Fraternity cannot be made but by Special Incorporation. Per 
ſors, this Brian, It is true; for Succeſſor cannot take Effect but where there is SUcceſ= 


252 N fon; lor otherwiſe this Word Succeſſor is void. Br. Corporations, pl. 
and tbe 60. cites 20 E. 4. 2. 

Executors 

Mall have Action; for the Wardens are not incorporated; Per Brian. And Littleton Juſt. to the ſame 
Purpoſe. A Bend made to the Dean of P. and his Succeſſors, is not good to the Sueceſſors, but the Execu- 
tors ſhall have the Action. Contra of Bond to the Dean and Chapter of P. and their Succeſſors, there the 
Succeſſor ſhall have the Action after the Death of the Predeceſſor Br. Corporations, pl. 60. cites 20 
E. 42. So of a Biſhop, Per Littleton, to which Choke Juſtice agreed, and agreed the Caſe by 
Brian, and that Bond made to Allet or Prior, and their Succeſſors omitting the Covent, is good to the Suc- 
ceſſor; for ns «ther of the Corporation is able to take the Bond but the Abbot. Br. Corporations, pl. 60. 
Cites 20 E. 4. 2. And where Chantry Prieſt 1s founded by ſuch Name, and Succeſſors, and Land is given 
to him and his Succeſſors, this is good; and the Succeſſor ſhall have it, and not the Heir; Per Choke 
Juſt, Br. Corporations, pl. 60. cites 20 E. 4. 2. But Bond made to him and his Succeſſors ſhall 
enure to the Executors, and not to the Succeſſors; by which the Plaintift prayed Leave to purchaſe a 


better Writ. Br. Corporations, pl. 60. cites 20 E. 4. 2. 


12. If a Man diſſeiſes the Dean and Chapter of P. and the Dean dies, 

the Succeſſor ſhall have A/j/e. Contra in Caſe of an Abbor diſſeiſed, 

and he dies, and another Abbot is made. Note the Diverſity. Br, Cor- 
porations, pl. 86. cites 1 E. F. 4. 

13. In an Action of Covenant by Executor to G. M. late Biſhop of Win- 
cheiter, and ſets forth, That Brian, the Predeceſſor of the ſaid Biſhop, had 
demiſed a Rectory and certain Lands to J. S. tor 21 Years, who had aſ- 
tign'd to the Teſtator of the Detendanr, and that the Leſſee covenanted 
with Brian and his Succeſſors, to repair the Chancel of the Church, and the 
Barns &c. and afſign'd a Breach in the nor repairing by the Teſtator of 
the Petendant in the Lite of the ſaid G. M. and that the Leaſe afrer- 
wards expired. To this the Defendant demurr'd, for that it was pre- 
rended that the Executor of the Biſhop could not bring this Action; for 
the Covenant was with the Predeceſſor Biſhop and his Succeſſors. But 
the whole Court gave Judgment for the Plaintiff, and that the Execu- 
tor is here well intitled to the Action for the Breach in the Teſtator's 

Time. 2 Vent. 56. Trin. 1 W. & M. in C. B. Morley v. Polhill. 


(D) Relie ved 
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(D) Rehieved againſt Frauds of the Predeceſſor. 


A H E Rector of St. Giles's applied to Chancery, to enable him 
to grant a Building Leaſe of a Houſe veſted in Truſtees, for the Be- 
nefit of the Rector and his Sueceſſors for ever. He ſuggeſted the ruinous 
Condition of the Houſe, and that no Body would rebuild but on having 
a Leaſe for a long Term; and pray'd it might be inquired under what 
Rents and Covenants it was proper to have ſuch Leaſe granted: Ac- 
cordingly it was ſent to a Maſter, who made his Report. A Leaſe was 
accordingly granted, and the Rector privately, without the taking any 
Notice thereot to the Court, contratted for, and took Fine of 6007. of the 
Leſſee; but nothing of this appeared upon the Leaſe. The Rector died. 
The Succeſſor brought a Bill againſt the Rector's Executor, and the 
Leſſee, either to avoid the Leaſe, as obtained by Fraud upon the Court, 
and on a Contract injurious to the Succeſſor, or to have the 600.1. with 
Intereſt from the Rettor's Death, for the Succeſſor's Benefit. Ld. C. 
Talbot thought it too hard to ſer aſide the Leaſe, the Leffee not appear- 
ing to have had a great Bargain, the Repairs having been great, and he 


had ſold Part, and in the taking it he look*d no further back than to the 


Decree ; but as to the late Rector, he had no Doubt but the 600 J. ought 
to be conſidered as a Part of the Truft, and to be repaid with Intereſt to 
the now Rector from the Death of the former; And decreed the 600 l. 7o 
be laid out in a Purchaſe tor the Rector and his Succeſſors, and till then 
to be laid our on Security in Truſtees Names, and the late Rector's 
Executors to pay Coſts out of his Aſſets; but as againft the Leſſee diſ- 
miſs'd the Bill, but without Coſts. Cafes in Equ. in Ld. Talbor's 
Time 199. Trin. 1736. Galley v. Baker. 


(E) Actions by or againſt Succeſſor. And Pleadings, det Phy- 


ſicians (A) 
| . 8 
RI : I 3 Tris (X. d) 
1. By 52 H. 3. I is provided, That if any Nrongs or Treſpaſſes be done to There were 
cap. 28, * Abbots, or other Prelates of the Church, and they have 2 Miſchiefs 


ſucd their Right for ſuch Wrongs, and be + prevented with Death before at the com- 


5 | mon Law 
Fudgment ben therein, (as many 


did hold) 


that in the Caſe of Abbots, Priors, and other regular and religious Perſons, if the Goods of the Mona- 


ſtery were taken away in the Life of the Predece ſſor, that after his Death his Succeſſor had no Remedy 
for ſuch Treſpaſſes. The other Miſchief was, That if in Time of Vacation, when there was no Ab- 
bot, Prior, or other regular or religious Sovereign, any Intruſion were made, the Succeſſor had no 
Remedy to recover the Fan with Damages, though thereof his Predeceſſor died ſeiſed; and both theſe 
are remedied by this Act. 2 Inft. 151. 3 

This Act extends only to Abbots, Priors, and other Prelates that be Religious and Regular, and not 
to Biſhops and other Perſons Eccleſiaſtical, being Secular; for in the 2d Clauſe of this Act, Hwujuſmeat 
Rel igioſorum is mentioned for the Diſtinction between Religious and Secular. (See the firſt Part of the 
Inſtitutes, Sect. 133.) And the Reaſon of this Diverſity 1s, that the Abbots, Priors, and other reli- 
glous and regular Perſons, are dead Perſons in Law, and have Capacity to have Lands and Goods only, 
for the Uſe and Benefit of the Houſe, and cannot make any Teſtament; and therefore the Church or 
Religious Houſe is holden always one, in reſpect whereof the ſucceeding, Abbot ſhall have an Aſſiſe for 
a Dilleifin done in the Life of the Predeceſſor, and an Action of Waſte for Waſte done in his Prede- 
ceſſor's Lime; but ſo ſhall not a Biſhop, Archdeacon, Dean, Parſon, or the like, that are Eccle- 
ſiaſtical ſecular, becauſe the Church by their Death has an Alteration, and is not always one, and 


2 make their Teſtament; for that they may have Goods and Chattles to their own Uſe. 
2 Inſt. 151. ' | 


Alſo the Biſhop is of an higher Degree than the Abbots and Priors, with which this Act begins. 2 


Inſt. 151. 
7 See the Note to the next Paragraph. 
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Some have Their Succeſſors 2 | have Actions to demand the + Goods of their 
De ef + Church out of the Hands of ſuch Treſpaſſers ; 
this Word (Demand) that this muſt be intended of an Action of Detinue, or the like Action, wherein 
the Thirg irſelf is to be recovered ; but the Words (out of the Hands of ſuch Treſpaſſors) make it evi. 
dent, that it muſt be intended of a Treſpaſs quare vi EP Armis ; for thereof was the Doubt at the Common 
Law ; for it is holden, that fer Goods taken from the Predeceſſor of an Abbot or Prior, no Action was given 
to the Succeſſor at the Common Law before this Act; for by the taking the Property was diveſted. But an 
Action of Acccunt, Debt, Detinue, Replevin, and the like Action, cobich affirms the Property to continue. 
the Succeſſor ſhall have an Action at the Common Law. 2 Inſt. 152. 3 
+ The Prior of 8 brought Treſpaſs 4 this Statute, Quare vi & Armis Bona & Catalla Domus G 
Hccleſſæ it ſius Prioris cepit &c. It was objected, that the 3 of the Goods was not the Church's, 
and demanded Judgment of the Writ: Sed non allocatur. Then it was ſaid that the Statute gives Ac- 
tion ad Bona repetcnda, which naturally implies a Writ of Detinue or Replevin, and not a Writ of 
Treſpaſs, in which Damages only are to be recovered; Sed non Allocatur, Then they pleaded that 


P20" 


W. the Prior, in aul oſe Time the taking was, is in full Life ; Judgment of the Writ; for that the Statute _ 
gives the Writ after the Predeceſſor's Death for the Succeſſor. The Plaintift replied, that J He is 


depoſed. Per Roub. J. It one brings a Writ againſt an Abbot, who is depoſed pending the Writ, this 
does not vitiate the Writ; but if an Abbot brings Writ, and is depoſed pending the Writ, the Writ 
abates; and therefore the Defendant was ordered to anſwer, and the Writ was awarded good &c. 
Fitzh. Tit. Treſpaſs, pl. 242. cites it as in the Time of E 1. | 

« If an Abbot or Prior be depoſed, the Succeſſor ſhall have an Action upon this Act, altho' the Pre- 
deceſſor be alive, as well as if he had died; for as to that Houſe he js Civiliter mortuus. 2 Inft. 151. 


The Succeflor ſhall have by the Equity of this Stature, an Action of Treſpaſs of cutting down of 


Trees, and carrying them away, wherein It is to be obſerved, that Acts that give Remedy for Wrongs 
done, ſhall be taken by Equity. 2 Inſt. 152. ES 

+ The Action that the Succeſſor ſhall bring upon this Statute, ſhall be Bona & Catalla Domus & Fe. 
cleſie ſuc tempore J. Predeceſſoris ſui, which without Queſtion a Biſhop, Dean, or other Eccleſiaſtical 
ſecular, cannot fay. 2 Inſt. 152. SUE | 

The Prior of St C. brought Treſpaſs Quare Bona & Catalla Eccleſiæ Sancti C. & Nicholai Prædece ſſo- 
ris nunc Prioris apud C. cepit &c. and the Writ was awarded good; Quod Nota. Fitzh. Tit. Treſpaſs, 
pl 205. cites Mich. 47 E. 3. 23. and ſays, Vide 16 E. 3. 


Vet if the Moreover, the Succeſſors ſhall have like Action for ſuch Things as were 
—_— bc lately withdrawn by ſuch Violence from their Honfe and Church, before the 
Kt * Death of their Predeceſſors, 7ho* their ſaid Predeceſſors did not purſue their 
before the Right during their Lives. | 


Death of the 


Abbot or Prior, his Succeſſor ſhall have an Action of Treſpaſs by this Statute. 2 Inſt. 1 52.—Fitzh, 
Tit. Treſpaſs, pl. 211. cites Trin. 16 E. 3. where a Prior brought Treſpaſs of Goods carried away in 


Time of his Predeceſſor, an Objection was made that ſuch Writ lies not at Common Law, nor is given 
by the Stature, unleſs freſhly brought before the Predeceſſor's Death; and that if there was Laches in 
the Predeceſſor, ſuch Writ lies not: But it was over-ruled, and the Defendant pleaded Not guilty, and 
ſo to Iſſue. | 


Abbot - Aud if any intrude into the Lands or Tenements of ſuch Religious Perſons 
brought in the Time of Vacation, of which Lands their Predeceſſurs died ſeiſed, as in 


Treſpaſs for 2% Right of their Church, the Succeſſors ſhall have a Writ to recover their 


cutting 


Trees in Seifin ; aud Damages ſhall be awarded them, as in Aſſſe of Novel Diſſeiſin 
Time of Va- is wont to be. | 
cation; It | 
was infiſted that no Action lay either by the Common Law, or Statute; and that if this Action lies for 
an Abbor, it would lie for a Biſhop likewiſe for a Treſpaſs done in Time of Vacation : But it was an- 
ſwered, That the Caſes are not alike; and a Reſpondeas Ouſter was awarded. Fitzh. Tit. Treſpaſs 
257. cites Mich. 18 E. 2. | 

This Branch is taken by Equity; for by theſe Words the Succeſſor of an Abbot, Prior, or any other 
Religious Sovereign, ſhall have an Action of Treſpaſs for Trees cut down, and carried away in the Time 
of Vacation. 2 Inſt. 152. | 

But a Biſhop ſhall not have an Action of Treſpaſs in that Caſe, 1ſt. as has been ſaid ; for that this Act 


extends not to him, adly. The King has the Teinporalties during the Vacation; and therefore he can- 


not have an Action of Treſpaſs; But in the Regiſter there is in that Caſe an Oyer and Terminer to be 
granted fo hear the Treſpaſſes done in Time of Vacation of the Biſhoprick, as thereby appears, which ſeems 
in Favour of the Church to be granted by the Common Law; for it is not grounded upon this Act: And 
therefore I leave the marginal Notes in the Regiſter that are newly added, and are not warranted by 
ancient Manuſcripts, to the judictous Reader. 2 Inſt. 152. | Os 
But F. N. B. 112. (H) 113. fays, It ſeems that theſe Words (ſuch Religious Perſons) ſhall extend to Bi- 
ſbeps ; as much as to ſay the Biſhop ſhall puniſh a Treſpaſs done in Time of Vacation of the Biſhoprick, 
in cutting down of Trees &c. for of Right the King cannot cut ſuch Trees; but as to Hunting in the 
Parks, or Fiſhing in the Piſcaries, it ſeems the Kin ought to have the Action for the Treſpaſs done in 
the Time of the Vacancy; but if they do deſtroy alf che Fiſh within the Fiſheries, or all the Deer in 
the Parks in the Time of the Vacancy, it ſeems reaſonable, that by the Statute of Marlbridge the Suc- 
ceſſor ſhall have an Action for ſuch Treſpaſs. Quære the Truth of this Matter. ee 
| N Writ 


abe 


ucceſſor. 31 


ji of Intruſton lies not for the Swcceſſor of the Biſhop for an Intruſion in Time 0) Vacation ; for the King's 
yd _ h he has without Oſfice) preſerves the Inheritance of the fins but ir lies b this 
Statute, where one intrudes after the Deceaſe of an Abbot or Prior. See the iſt Part of the Inſtitutes, 
Sect. 443, for this Manner of Intruſion, while the Freehold and Inheritance is in Confideration of Law. 


2 Inſt. 152. 


2. In Treſpaſs by Prior of taking Vaccam Domus & Eccleſiæ de M. tem- 
pore H. prædeceſſoris ejujdem Prioris Sc. It was objected, that the Writ 
ought to be Vaccam, quæ fuit H. Prædeceſſoris tempore H. Prædeceſſoris, 
cepit &c. tor that the Cow was H. 's, and that he fhould not al lege her to 
be Vaccam Domus; but this notwithſtanding the Writ, was awarded 
good by the Statute. Firzh. Tit. Brief, pl. 359. cites Trin. 18 E. 3. 23. 
3. A Man recovered Arrears of Annuity againſt a Parſon, the Parſon died, he 
ſhall have Scire facias againſt the Succeſſor of the Parſon, and not againſt the 
Executor, and ſhall have Scire facias of Part and Fieri facias ot the reſt ; 
And ſo it ſeems that Part was in the Time of the Parſon, and Part in the 
Time of his Succetlor, or Part within the Year, and Part after. Br. 
Executor, pl. 144. cites 24 E. 3. 23. | 
4. Treſpaſs by a Prior, Ouare vi & Armis Bona & Catalla Ecclfre ſug Eitrh. Tit. 
de &. & Nicholai nuper Pricris ibidem Predeceſſoris ſui tempore dicti Micholai _ pl. 
& 10 Marc. in Pecuniis numeratis dictæ Domus & FEccleſiæ, apud C. cepit Mich. 4s wo 
£2 aſportavit. Caund. demanded Judgment of the Writ; for he does not z. 23. S. C. 
ſuppoſe the carrying away of the Money in the Time of the ſaid Nicholas. 
Er non Allocatur; for the firſt Words amount to as much; Quod nora. 
Br. Treſpaſs, pl. 64. cites 47 E. 3. 23. | 
5. Note, That if Obligation be made to a Prior, who dies, his Succeſ- Br. Ovliga- 
ſor ſhall have Debt in the Debet & Detinet, tho' no Word of Succeſſor be tion, pl. 18 


in the Obligation. Br. Abbe, pl. 3. Cites 47 E. 3. 23. cs. Co 


: : | Abbe, pl. 
32. cites 47 E. 3. 26 — Br. Dette, pl 44 & 45. cites 8. C.—S. P. 2 Inſt. 152. 


6. Treſpaſs of Trees cut, Franktenement broke, and Servant beaten, by a Br. Treſpaſ, 
Prior, it is a good Plea to the Writ, that the Treſpaſs was in the Time of pl. 69. cites 
his Predeceſſor &c. by which the Plaintiff maintained the contrary, Br. 25 
Abbe, pl. 5. cites 2 H. 4. 4. 

7. It an Abbot had a Ward, and F. S. raviſbed him, and the Abbot 
died, the Succeſſor thould puniſh this Treſpaſs; contra of a Biſhop. Brooke 
ſays the Reaſon ſeems ro be inaſmuch as the one may have Executors, 
and ſo cannot the other. Br. Treſpaſs, pl. 380. cites 11 H. 4. 82. 

8. Debt againſt an Abbor upon an Obligation of his Predeceſſor of 201. Br Replevin. 
and counted that the Abbot Predeceſſor pledged a Table Ipſius nuper Abbatis pl 2. Citcs 
& Abbathiz ſuæ predict to the Plaintiff, for 40 l. and atter repaid him 20 1. *: * 
upon which the Plaintiff re- delivered him the Table, and took an Obligation 
of him for 20 l. Reſidue under his own Seal, without the Convent, and averr'd 
that the Table came to the Uſe of the Houſe; And the Count was awarded 
good notwithſtanding that he ſaid, Unam Tabulam auream ipſius nuper 
Abbatis & Abbathiæ &c. For during the Lite of the Abbot, the Pro- 
perty is in the Abbot only, and he may give them; But if he dies or be 
2 the Property is in the Houſe. Br. Abbe, pl. 2. cites 9 H. 

Js 7 | 

9. It the Goods of an Abbot are carried away and he dies, the Succeſſor 

ſhall have Action Quare boxa Predeceſſoris & Abbathie &c. per Babb. But 
per Marten, in this Caſe the Action ſhall be of Goods of the Horſe and 
Church only, without ſpeaking of the laſt Abbot ; And this ſeems to be 
well by the Regiſter, Quod vide ibidem, tit. 'Trefpaſs &c. And the Sta- 
tute of Marlb. cap. 29. is, Quod habeat Actionem ad bona eccleliz ſuæ 
kecuperand' and not bona Prædeceſſoris. But per Babb. becauſe the Pro- 
perty is in the Abbot and in the Houſe alſo, Anſwer; quod nota. Br. 
Abbe, pl. 2. cites 9 H. 6. 25. | N | ; 


by 
8 
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Debt againſt Succeſſor upon Obligation. Br. Double, pl. 77. cites 14 
H. 6. 17. 1 = 
Br. Aid. pl. 11. In Scire Facias againft a Parſon, upon Recovery of an Annuity againſt 
78. clee 9 his Predeceſſor upon Aid and Feinder of the Patron, and finding againſt 
44. Ard fas, them upon Iſſue 4h Preſcription, the Succeſſor in Scire Facias ſhall 
That the have Aid again; But upon the Joinder they were not ſuffered to traverſe 
ſame Year the Preſcriprion again, rho' they alledg'd that all the Jurors were dead, 
7 5» it was a- ſo that they could not have Atraint ; For this is the Laches of him and 
ebay na wry his Predeceſſor, which cannot be reformed. Br. Scire Facias pl. 112. 
ſhould reco. Cites 19 H. 6. 39. = 
ver the An- 12. In Debt the Plaintiff” declared againſt a Biſhop late Prior of D. and 
nuity ; Quod the Deed was in the Name of the Prior and Covent, and becauſe the Sue- 
YO cet{or ought to be impleaded, and not he who is tranſlated to a Biſhop, 
Markham ſaid, that it was made by the Prior and Covent, and the Prior, 
now Biſhop, is tranſlated in Biſhop of L. and another Prior choſe, and 
the Money came to the Uſe of the Houſe, and therefore the Succeſſor ſhall 
be charged, and not the Predeceſſor; And per Cur. this Plea is double, 
the one that the Prior and Covent made an Obligation, and another, that 
the Money came to the Uſe of the Houſe. Br. Double. pl. 46. cites 21 U. 
6. 3. 8 
13. If Obligation be made to an Abbot alone, who is after created a Bi- 
ſep, the Succeſſor thall have the Action and not the Bithop, and ſhall 


have Action of Detinue of the ſame Obligation, Br. Abbe, pl. 8. cites 21 


H. 6. 3. & 22 H. 6. 4 Per Ardern & Pole. | 
If an Abbot 14. And per Pole if an Abbot brings Treſpaſs of Battery and recovers Da- 
_ a aha mages, and before Execution is made an Abbot of another Church; The Suc- 
— „ ee 45 cellor ſhall have Scire Facias, and Execution, and not he who reco- 


yet the Acti- vered. Br. Abbe, pl. 8. cites 21 H. 6. 3. & 22 H. 6. 4. 


on remains. 


Br. Abbey pl. 13. cites 3 H. 7.11. & 5 H. 7. 24. per Wood. 


15. In Treſpaſs upon the 5 K. 2. If a Man pleads the dying ſeized 9 
his Predeceſſor, Maſter of the Hoſpital of Dale, and that he entered; This 
is no Plea, for he ought to ſhew how he debite electus & præfectus fuit and 
then quod intravit; Quod nota, Br. Pleadings, pl. 11. cites 34 H. 
„8. . 
S. P. And tis 16. Plaint againſt an All ut 727 Deed of 100 s. of his Predeceſſor, 


_—— which came to the Uſe of the Houſe ; And the Deed and the coming to the 


ages of Ac- Uſe of the Houſe ſhall not be double; For the Deed is not ſufficient, un- 


count; For Jeſs it come to the Uſe of the Houſe ; Quod Nota. Br. Double. pl. 96. 
theſe never cites 2 E. 4. 13. 8 
lie in Ac- | | 

count, for they were always Certain; And he was compelled to ſhew in what Place it came to the Uſe 
of the Uſe of the Houſe. Br. Dette pl. 147. cites 2 E. 4. 14. 


- 


17. In Writ of Entry ſur Diſſeiſin made by the Defendant of a Rent to 
to the Predeceſſor of an Abbot Plaintiff, the Tenant took the Tenancy and 
pleaded as Tertenant, and pleaded Hors de ſon Fee, bay 2: if without 
Title ſheton &c. And per Cur, the Plea is good in this Action; For the 
Seifin nor Diſſei/in to the Predeceſſor is no Title; For it may be that the 
Predeceſſor was Diſſeiſed, and then the Succeſſor is not in by the Predeceſſor, 
as the Heir is in in by the Anceſtor ; For the Succeſſor is in by the Houſe 
and continues the firit Tort, therefore no Plea here no more than in Af: 
ſize. Br. Hors de fon Fee, pl. 9. cites L. 5 E. 4. 80. 

18. Treſpaſs by Prior ot Quare Bona & Catalla Domus & Eccleſiæ ſue 
preditie tempore Predeceſſoris ſui cepit, and counted of a Pipe of Wine. It 
was objected that the Writ ſhould be Bona & Caralla iptius the 
Prior; tor that the Property was his. Bur per Choke, the Succeſſor 
| | Cans 


26, Per Fulthorp, Not the Deed of the Abbot and Covent is double in | 


2 
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3 Suit of Court. 


cannot have Action of this taking, but in reſpect of the Right which was 
In ae Church; And therefore rhe Writ is good. And per Danby, the 
Prior could not have Goods otherwiſe than in the Right of his Church; 
And he could not deviſe them &. and they held the Writ good. Fitzu 
Tit. Brief, pl. 176. cites Trin. 9 E. 4. 33. | : * 
19. Scire Facias agdinſi Succeſſor of a Parſon to have Execution of certain 
Arrears of Annuity recovered againſt his Predeceſſor; the Defendant ſaid, 


2 


that he at D. in another County, reſig ned into the Hands of the Biſhop, 


which he accepted &c. and ſo he was not Parſon the Day of the Writ pur- 
chaſed, nor ever after ; And the beſt Opinion was, that this is a good 
Plea ; but by ſore hothing ſhall be enter'd bur Not Parſon the Day of the 
Writ purchaſed nor ever after, and the Reſignation ſhall be given in Evi- 
dence ; And it ſeem'd to ſome that all ſhould be enter'd for Evidence 
and Plea. Br. Scire Facias. pl. 133. cites 9 E. 4. 49. 

20. If Mayor and Commonalty are Diſſeiſed and the Mayor dies, the Suc- 
cefſor and the Commonalty ſhall have Aſise, and the Writ ſhall be Diſ- 
ſeiſfoit eos. Br. Corporations pl. 56. cites 12 E. 4.9. 10. 

21. In Detinue of Charters by an Abbot it is a good Plea that his Prede- 


ceſſor pledged them for 101. which is not paid: Br. Chattles, pl. 25. cires 


21 E. 4. 19. 


For more of Succeſſor in General, See Confirmation, Corporation, 
Eſtate, and other proper Titles. 
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N (A) By zohom it may or muſt be done. See (B) 


1. DV 20 H. 3. cap. 10. it is provided and granted, that every * Free- * This does 
man, which + owes Suit to the County, f thing, Hundred, and ee to 


recholders 
| Wapentake, in ancient 


i | : 1 Demeſne, but not to Copyholder. 2 Inſt. 100. 

+ Nota, There be 2 kinds of Suits, viz. Suit ** Real, that is, in reſpect of his Reſiance, to a Leet or 
Tourn ; and Suit Service, that is, by reaſon of a Tenure of his Land of the County, Hundred, Wapen- 
take, or Manor, whereunto a, Court Baron is incident. Before this Act, every one that held by Suit 
Service ought to appear in Perſon, becauſe the Suitors were Judges in thoſe Courts; otherwiſe he 
ſhould be amerced, which was miſchievous; for it might be, that he had Lands within divers of thoſe 


Seigniories, and that the Courts might be kept in one Day, and he could be but in orie Place at one 


Time. But this Statute extends not to Suit Real, becauſe he cannot be within 2 Leets &c. 2 Inſt. 99. 
** S8. P. per Trem. Br. Suit, pl. 2. cites 45 E. 3. 23. 


Here it ſignifies a Court which conſiſts of 3 or 4 Hundreds, and does not there ſignify a Leet, or View | 


of Frankpledge. 2 Inſt. 99. 

|| Thar, which in ſome Countries is call'd a Hundred Court, in ſome Countries js call'd a Wapentake. 
Quod angli vocant Hundredum ſupradicti Comitatus vocant Wapentagium. Now the Reaſon of the 
Name was this: When any, on a certain Day and Place, took upon him the Government of the 
Hundred, the Free Suitors met him with Launces, and he deſcending from his Horſe, all roſe up to 
bim; and he holding his Launce 36, bow. all the reſt, in ſign of Obedience, with their Launces touch- 
ing his Launce or Weapon. For the Saxon Word Wapen, is Weapon, and tac is tactus, or touching ; 
and therefore this Aſſembly was call'd Wapentake, or touching of Weapon. 2 Inſt. 99. 


He muſt Oy to the Curt of his Lord, may freely make his Attorney + to do thoſe 


make a Let- %. ' 
ter of Attor- Suits for him. 


ney under his Seal, which the Steward ought ws and if he does not, the Suitor may have a Writ 
| 6 out 


'P ” a ” + 4 
i Lt * FP IG A A+. es Mt att. jp — De ths n bn ty . 


34 8 Suit of Court. 


x _— 
* nn + 1 


4 - - 
. . 
N 3 


- 
* - 


out of the Chancery, for the Allowance of bim; or, if he doubted that he ſhould not be allow'd, he 
might have a Writ before-hand zo receive him as Attorney. And ſuch a Writ ſball ſerve during the Life of 
the Tenant &c. for the Words of another Writ be, Er quia virtus Brevium noſtrorum de hyjug 
modi Attornato faciendo terminum non * +5 nec terminus Iimĩtatur durantibus perſonis &c. What 
ſach an N do, and who cannot be Attorney; ſee the Statute of W. 1. 2 Inſt. 1008. P. 
F. N. B. 156. (D) | | | 1 tA n 
The 2 92 make Attorney by his Letters Patent, to do Suit at the Court of his Lord. F. N. B. 
156. (D) S. P. <vithout ſuing forth any Mrit. Or the Party may make Attorney by the King's Writ, 
directed unto the Bailiff, commanding them for to receive ſuch Perſon for his Attorney. Or he may 
have a Writ out the Chancery, directed unto the Bailifts, or Sheriffs, to receive any ſuch Perſori 
for his Nen that he will preſent uno the ſaid Bailiffs or Sheriffs to be his Attorney to do his Suit. 
F. N. B. 157. (C) — | 

And if ihe Tenant, by his Letters Patent under his Seal, make Attorney for him to do Suit for him ar 
the Lord's Court, or at the Hundred, and the Bailiffs will not admit of him &c. then he ſball have a 
I rit unto them. F. N. B. 156. (D- And the Book fays, that if the Sheriff or Bailiff of the Court 
refuſe to admit ſuch for his Attorney, upon that Refuſal, the Party ſhall have an Attachment againſt 
the Bailift &c. althe he has not ſued forth any Writ directed to him before; becauſe they do againſt the 
Statute, which requires, that they admit him for Attorney whom the Tenant will make ro be his At- 
torney. F. N. B. 157. (C)— So if a Man ſues forth 42 N rit to admit one for Attorney, and the Bailiffs 
refuſe to admit him, the Party ſhall have an Attachment againſt them, without ſuing forth an Alias, or 
a Pluries, directed unto them. F. N. B. 157. (C) 

And he ſhall have the lite Writ againſt the Bailiffs of any other Lord, who refuſe to admit an Attorney 
to do Suit for the Tenant #z any Court Baron, and that Writ appears in the Regiſter. F. N. B. 
157. (D ot | g 

If : M an makes an Attorney to do Suit for him at the County, or Hundred, or other Court, and the 
Bailiffs will not admit him tor his Oy ; or if the Bailiffs do admit him for Attorney, and after. 
wards diſcharge him after the Tear, ſuppoſing that he ought not to continue Attorney for the Party above 
one Year, or for any other unreaſonable Cauſe they diſcharge him to be Attorney for the Party ; then the 
Party may have a Special Writ, directed unto the Bailiffs &c. commanding them, that they receive 
him for his Attorney; and thereupon he may have an Alias, and a Pluries, and an Attachment againſt 
them returnable in C. B. or in B. R. if they will not admit him for his Attorney, or return Cauſe 
upon the Pluries, which ſhall be ailow'd, wherefore they do not admit him. F. N. B. 157. (A) 

+ So as, by force of this Act, he may do ſuch Suit as the Freebolder ought to do 2 Inſt. 100. 

Now albeit he that holds by Suit Service may make an Attorney, yet that Attorney cannot ſit as Judge, 
as the Free Suitor himſelf might do; for he cannot depute another in his judicial Place; and the Words 
of the Statute be, Libere pollit facere Attornatum ad ſectas illas, pro eo faciendas, 2 Inſt. 99, 100. 

This Act extends to Juſtices in Eire. 2 Inſt. 100. cites the Regiſter 19. 


2. If one holds two Acres by Suit of Court, and aliens one Acre, the 
Feoffor and Feoffee ſhall make both Suits, Kitch. of Courts, 298. Tit. 
Suits, cites 43 E. 3. 4. b. 

3. One that is t Rgfant may be bound to do Suit Real; for it ſhall 
be intended a Suit Service, reſerved on creat ing the Tenure. 2. Sal k. 604. 

in Caſe of Tomkins v. Crocker, cites 12 H. J. 18. 

4. If the Wife be Tenant in Dower of any Land, ſhe ſhall not be diſ- 

train'd to do Suit for that Land which ſhe holds in Dower, if the Heir 
has ſufficient Land in the ſame County to be diſtrain'd for the ſame. And 
if the be diſtrain'd, then ſhe ſhall have a Writ Pro Exoneratione' 
ſectæ. F. N. B. 159. (A) 
F. Note, That Men or Women who have entered into Religion, ought 
not to come unto the Sheriff's Torn, or unto the Leet of any other, with- 
out great Cauſe ; and if they be diſtrain'd for to come, they may have 
a Writ out of the Chancery to diſcharge them. F. N. B. 160. (C) 

6. [So] Clerks who are not Parſons, nor have Benefices, ſhall not be 
diſtrain'd, or compelI'd to come to Torns or Leets; but they ſhall have 
a Writ to diſcharge them. F. N. B. 160. (C) 

7. [8] By the Common Law, Parſons of Churches ſhall not be com- 

IPd or dittrain'd to come to the King's Leets, or to the Leets of other 
Tank of the Lands annex'd to their Churches; and if they be diſtrain'd 
ſo to do, they ſhall have a Writ. F. N. B. 160. (C) 

A Woman 8. Women are not compellable nor diſtrainable to come unto the She - 
may be a riff's Torn, nor to Leets; and if they be diſtrain d, they may ſue ſuch 
ee a Writ as a Prieſt may ſue, and thereupon an Alias, Pluries, and At- 
of the Lord; tachment &c. F. N. B. 161. (A) wi | | 


but tho It . "WY FR | | 
be generally ſaid, that the Free Suitors be Judges in theſe Courts, it is intended of Men, and not of 
Women. 2 Inſt. 119. | 

9. If 


— 


- 


— . 
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9. If the Sheriff will diſtrain the Tenants in ancient Demeſne, to come 
unto the Leer or Sheriffs Torn, they may have one Writ for them all, 
directed unto the Sheriff, commanding him that he do not diſtrain them 


— ern nn 


Sc. to do any Suit at the Leet or Torn; and that Writ ſhall be ſued i» 
_—_ 7 thiir Names, if they will, as a Monſtraverunt ſhall be ſued ; or any 
of them may ſue the Writ in his own Name, if he be diſtrain'd to do 
— ſach Suit. F. N. B. 161. (C) | 


o How. By Parceners, Feoffees, &: eng 


1. 52 H. 3. UOR doing * Suits unto Courts of great Lords, or of meaner * * is 

cab. 9. dang we port ie on x ag 8 be 5 . 1 9 Sui ft 

+ to Courts Baron, Hundreds, and the like; and not of Suit Real, in reſpect of Reſiance, nor of Suit to 

2 11; for the Words be, De ſectis fac ad Curiam &c. 2 Inſt. 11 * It is ſaid by Tremail, That 

8 Suit Real is due, by reaſon of the Body; that is, becauſe the Body is reſident within the Precinct, 
8 and not by reaſon of Freehold ; and this is due at the Courts Royal, as at-the Courts of the King or 
= Queen, as at Leets and Wapentakes, which are the Courts of the King or re ; and Suit Service is 
by reaſon of Freehold, that is, by reaſon of their Tenure ; thar is, for rhat they hold of their Lord by 
Suit to his Court Kitch. of Courts, 296. Tit. Suits.— 8. C. & S. P. Firzh. Tit. Barre, pl. 211, cites 


Mich. 45 E. 3. 23. | 


That || none that is inſeoff'd by Deed from henceforth ſhall be diſtrain'd . Ai the 
to do ſuch Suit to the Court of his Lord, without he be ſpecially bound thereto 82 
by the Form of his Deed ; e the 


making of 
3 ; this Statute, 
if the Lord had made a Feoffment by Deed, and reſerved certain Services, As, for Example, Fealty, | 
and 2s. Rent, or 28. Rent generally, which had imply'd Fealty ; in this Caſe, if the Lord had diſ- 
train'd for Homage, or Suit, or any other Rent or Service than was reſerved in the Deed, not only 
the Tenant and his Keirs, but his Aſſigns alſo, or any other Tenant of the Land, might have rebutted 
the Lord, his Heirs, or Aſſigns, h the Deed; and this holds berween Party and Party, Privy and 
Privy, Privy and Stranger, and Stranger and Stranger. But this Act gives the Tenant, or his Heirs, a 
more ſpeedy Remedy; for hereby is given to the J enant, againſt the Lord and his Heirs, a Writ of 
Contra formam Feoffamenti. 2 Inſt. 117, 118. ' 

And Lord Coke ſays; that herein are ſeveral things worthy of Obſervation, As, 

1. When any Act does prohibit an Wrong or Vexation, though no Action be particularly named 
in the Act, yet the Party grieved ſhall have an Action grounded upon this Statute ; which in this Caſe 
is a + Prohibition to the Lord or his Bailiffs, and recites this Act; the Form whereof you may read in | 
the Regiſter, & F. N. B. Now where it ma be objected, that in Mich. 16 H. 3. reported by F. Tit. 5 , 
Avowry, 243. that upon a Confirmation a Writ of Contra formam Feoffamenti does lie; and by that | 
Book it meufd ſeem, that a Writ of Contra formam F eoffamenti did lie at the Common Law before this 
Statute, which was made in 52 H. 1 To this it is anſwer'd, that the ſaid Caſe is miſ-printed; for 
where it is Mich. 16 H. 3. it ſhould be 56 H. 3. when the Caſe was ſo reſolved, and in which Term, 
viz. the 16th Day of Novemb. H. z. died; ſo as that Opinion was after our Statute, and that the Writ 
was given by this Statute, the Writ does recite it. And where in this Clauſe the Statute ſays, ſhall be 
diſtrain'd, all this Chapter is to be underſtood of Suit Service; becauſe for Suit Real no Diſtreſs can be 
talen, but for the Amerciament in Default thereof. 2 Inſt. 118. _ 

2d]ly, Where the Statute ſays, Contra formam Feoffamenti, yet if the Lord confirms the Eftate of the 
Tenant to hold by certain Serices, upon this Confirmation he ſhall have a Contra formam Feoffamenti, 
for that it is within one and the ſame Reaſon. 2 Inſt. 118. Where the Services by the Deed of Con- 
firmation are leſs than before. Br. Contra formam Feoffamenti, pl. 3. cites 16 f 3. 1. & Fitzh. Tir. 
Avowry, 243,—— Ibid. pl. 5. cites 8. C. Kitch. of Courts, 299. Tit. Suits, S. P. cites 10 H. 3. Tit. 
Avowry, 243. & 26 E. 3. Tit. Avowry, 246.—F. N. B. 16 (G) cites Mich. 16 Ed. 15 | 

zaly, Upon theſe Words (certain Service) if one give Land in Frankalmeigze, or in Frank-marriage, 
he cannot have a Writ of Contra formam Feoffamenti ; becauſe there is no Certain Service contained 
in the Feoffment or Gift, and therefore out of this Act; but he ma) rebut. 2 Inſt. 118. F. N. B. 
163. (F) S P. cites the Opinion of Parning, Paſch. 10 E. 3. | 

4thly, If the Lord diſtrains either for Suit; or for any other Service, or Rent, not contain'd in the 
Deed, the Tenant ſhall have this W rit of Contra formam Feoffamenti; for the Words of this Act be, 
ad hujuſmodi ſectam, vel ad aliud &c. 2 Inft. 118, w_ : 

5thly, The Statute ſays, Contra formam Feoffamenti; he reupon Expoſition has been made, that this ¶ vit 
lies only betereen Privies, viz. by the Tenant and his Heirs, againſt the Lord and his Heirs ; for they be 
included in Privity of the Feoffment, but ſo are not the .4ſſigns on either Side. 2 Inſt. 118. —— This 


Writ 
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Writ lies only where the Plaintiff claims by his Anceſtor, and not where he claims as Purchaſer; and 
that ſo it is of Ne injuſte Vexes. Regiſt. Bev. 176. cites Hill. 19 E. f the laſt pl. Warn . 
The Writ of Contra formam Feoffamenti is a Prohibition in itſelf, and if the Lord and Bailiff do 
contrary to the Writs ſent to them, the Tenant thereupon ſhall have an Attachment and Diſtreſs. F. N. 
B. 163. (A)——S8.P. And if he diſtrain after the Writ delivered to him; the Tenant ſhall have an 
Attachment againſt him; and thereupon he ſhall recover his Damages, if it be found for him, &c. and 
the Proceſs is Prohibition, Attachment, and Diftreſs. F. N. B. 163. (D) „„ h 
If the Feeffment be withent Deed, the Feoffee is driven to his Writ of Ne injaſte Vexes, 2 Inſt. 118. 
So if the Feoffment be made before Time of Memory, one ſhall not have a Contra formam-Feoftamenti, 
but a Ne injuſte Vexes, for ſuch Feoftment is not pleadable. F. N. B. 162. (E) in the new Notes there, 


(b) cites 12 H. 4. 24. . 


The cute | Theſe only except, whoſe Anceflors, or they themſelves, have uſed to do 
_ Paget. ſuch Suit, before the firſt Voyage of the ſaid King Henry into Bretaigne ; ſince 
Gon as an hhich 39 Tears and a half are paſſed unto the time that theſe Statutes were 
Argument enatted. | | 
of Right, 7 | . 

| | and does incline rather to long Poſſeſſion without — Deed, than to an ancient Deed without 

p | Poſſeſſion ; and therefore this Act does except long Poſſeſſion: But in reſpect of the great Troubles 

9 that did ariſe in this Realm after the Cancellation which H. 3. made of the Charters of agna Charta, 

1 and Charta de Foreſta, in the 11th Year of his Reign, this Act does give Relief againſt any Seiſin 

ſince his firſt going into Bretaigne, which was in the 14th Year of his Reign; but the Seiſin before 

thal Time, wuhen the Times were regular and peaceable, this Act does except. 2 Jad. 118. ' 


Here he be- Likewiſe from henceforth none that is infeoffed without Deed, from the 


ins with ©} N | , 
Paw. Lime of the Conqueſt, or any other ancient Feoffment, ſhall be diſtrain d to do 


withour Juch Sutts; unleſs that he or his Anceſtors uſed to do it before the ſajd 
Deeds; in Voyage. 
the next | | | 
Branch with Feoffments by Deed; wherein is to be obſerved the great Antiquity of Feoffments by 
Deed, or without Deed, of ancient Time before the Conqueſt. 2 Inft. 119. | 
2dly, The Reaſon in thoſe troubleſome Times, ſince the firſt going over of the King (as has been 
ſaid) is not allowed of; but a Seiſin is required before that Time, when Times were regular and peace- 
able. 2 Inſt, 119. | 
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See the And they that are infeoffed by Deed to do * a certain Service, as, for Ser- 

Notes at the gige of ſo many Shillings by Year, to be acquitted of all Service; from hence- 

2d Para- 8 | ; 

graph. forth fhall not be bounden to ſuch Suits, or other like, contrary unto the Form 
| of their Feoff ment. | 

* This is to And if any Inheritance (whereof but one Suit is due) deſcend unto 


* —_ many Heirs, as unto Parceners, who ſo has the * eldeſt Part of the Inheri- 
4 tance, ſhall do that one Suit for himfelf and his Fellows, and the other Co- 


Partition, for : | , 
before that heirs ſhall be Contributaries, according to their Portion, for doing ſuch 
the Eldeſt Srzf, | 
has not Eni- 
tiam partem, and therefore before Partition this Act extends not to it, and before Partition there can 
be no Contribution, as hereafter ſhall be ſaid ; But in the 4 King's Caſe, all the Co-parceners ſhall do ſuit as 
well after Partition as before, and ſo ſhall their ſeveral Feoffees, for this Act extends not to the King, 
for the Words be, ad curiam magnatum &c. 2 Inſt. 119. — S. P. For the King not being named, 
is not reſtrained by the Statute. PI. C. 240. b, in Caſe of Willion v. Ld. Barkley. hr. Suite &c. pl. 
g. cites 24 E. 1 73. and makes a Quang as to the Caſe of a common Perſon, before partition. 
* FK 5 159 (C) itch. of Courts 297. Tit. Suits cites 8. C. & 13 H. 7. 15. But 
if the Land be holden of another Lord, then that + Coparcener or his Feoffee, who has the Part of the 
|! | eldeft Siſter, ſhall do the Suit alone; And if the Lord will diftrain the other Coparceners, then they 
4 ſhall have a Writ againſt him directed to him or his Bailiffs to diſcharge them of that Suit, and Di- 
| ſtreſs taken &c. F. N. B. 159. (C) | | 5 
+ 8. P. Pl. C. 240. b. Arg. in Caſe of Willion v. Ld. Barkley. | 
If the eldeſt after Partition will not do the Suit, in the Caſe of a common Perſon the Lord may di- 

ſtrain the other Parceners, as well as the Elde ſt for the Suit, and the other Parceners may have upon this 
lf Act a Writ againſt the Eldeſt to compel her to do the Suit. And if the Eldeſt does the Suit, and the Reſidue 
i refuſe to contribute to her Charges, ſhe ſhall have upon this Act a Mrit de Contributione facienda to 
compel them to contribute. 2 Inſt. 119. _—— S.P. F. N. B. 159 (E) S. P. F. N. B. 162. (B) 
| So if the Eldeſt does the Suit and the other Coparceners agree with the Eldeſt for a Rate; 
| 2 the 7 — of Contribution ſhall be brought againſt the others, who would not contribute &c. F. 
| B. 162. (B) 
j And yet this Act extends to the Feoffee of him that has Enitiam partem, and ſo it is of the Tenant by the 
f Courteſy, 2 Inſt. 119. woe . | 
i 
| 


And 


5 7 
. 32 
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he ſaid Inheritance but that one Suit as has been uſed to be done before. 


Fiege ſhall do a ſeveral Suit, and the reſt of the 45 "eofftees ſhall do but one. 


1 X 


Suit of Court. 
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| dad if many Feoffees be ſeiſed of an Inheritance (whereof but one Suit is Thisis to bg 


due) the Lord of the Fee ſhall have but that one Suit, and ſhall not exatt of underſtood, 


either when 
the Tenant 
| | CEL TK > bauolds by 
Suits,and enfeoff's others ſeverally, one of one Part andanother of another Part &c. in certain; There the Lord 
ſhall have but one Suir, and he that does the Suit ſhall have a Writ De contributione facienda, againſt 
the others; Or where the Tenant that holds by one Suit infeofs many jointly, they ſhall make but one 
Suit ; as they ſhall deliver but one . Hawh, or other intire Services. ' And if one of them does the Suit, 
he ſhall not have a Writ De contributione facienda by this Act, for when the Poſſeſſion is individed, 
and intire, there can be no Contribution; But if one of the joint Feoffees make a Feoffment in Fee, the 
| And if 1 * the ſeve- 

ral Fecſßfees does the Suit, if the other Feoffees be f diſtrained for the Suit, they ſhall have a Writ againſt 
the Lord to diſcharge them of the Suit, wherein it is to be noted (as before has been obſerved) what 
Actions are grounded upon this and other the like Statutes, though no mention be made of them in the 
Acts, all which appear in the Regiſter. 2. Inſt, 119. Br. Suite &c. pl. 4. cites 24 E. 3. 73. as 
to the joint F coftment, but ſays, Quære if they are ſeverally infeofted ; But Skipwith ſaid, that in ſuch 
Caſe the Lord might diſtrain which he pleaſed, and if one does the Suit, the other ſhall take Advantage 
thereof, and ſo the Lord ſhall have only one Suit ; Quod nora, | | 

* 8. P. 6 Rep. 1. b. in Bruerton's Caſe. Hill. 37. Eliz. in the Court of Wards. But if the Tenant 
makes Feoffment of a Meiety or 4d Part in Common, and not in Severalty, this is out of the Purview of this 
Statute ; For when the Poſſeſſion is intire and undivided, there cannot be any Contribution, and with 
this agrees F. N. B. 162.(D) viz. that Tenant in Common ſhall do a ſeveral Service and ſeveral Suit. 

+8. P. F. N. B. 159. (D) And if he ſue ſuch Writ, and be diſtrained, then he ſhall have an 
Attachment againſt the Lord, or the Bailiffs to whom the firſt was directed, to anſwer that Contempt, 


W in which Writ he ſhal] recover his Damages &c. F. N. B. 159. (D) 


If ſeveral are inf eaffed of Land, for which one Suit ought to be done &c. Now if they agree amor g 
themſelves, that one of them ſhall do the Suit, and that the others ſhall contribute unto him, if he do the 
Suit, and afterwards the others will not allow him for that Suit according to their Rate, then he ſhall 
have the Writ of Contribution againſt them, and the Mrit ſhall mention the Agreement &c.-and if the 
cannot agree, then the Lord ſhall diſtrain them all for all their Suits, if the Suit be not done; Bur if 
one Feottee of his own will do the Suit for them all, without any Agreement for the ſame made be- 
tween them, the Lord cannot then diſtrain the others for the Suit; For as to the Lord, it is not mate- 
rial whether there be any Agreement between them or not; But between the Feoffees, be that did the 
Suit ſoall not have the Writ of Contribution againſt his Companions, without Agreement thereof made be- 
twixt them. F. N. B. 162 (B.) 

If two are ſeverally infeoffed r Tenant who holds of one Manor of the King, every of them 
ſhall make Suit. Kitch. of Courts Tit. Suit 298. cites 45 E. 3. Tit. Bar. 211. | 


Aud if thoſe Feoffees have no Warrant or Meſne which ought to acquit them, That is to 
then all the Feoffees according to their Portion, ſhall be Contributaries for do- ſay, .if they 


N h ither 
ing the Suits for them. eee 


| | rant by ſpe- 
cial Grant, nor any Meſne by Tenure which ought to acquit them, Tunc omnes illi Feoffati pro — 
tione ſua contribuant &c. This Clauſe is to be under ſtood of ſeveral Tenants, as has been ſaid before; 
And no Proviſion is made by this Act concerning Contribution, where the Parties are provided for by 
Grant or Tenure. 2 Inſt. 120. 


And if it chance that the Lords of the Fee do diſtrain their Tenants for ſuch Here is 2 

a ; ds Remedy gi- 
Suits contrary to this At, then, at the Complaint of the Tenants, the Lords onayerg A. 
be attached to appear in the Kings Court at a fhort Day to make anſwer Tenant a- 
thereto, and ſhall have but one Eſſoin therein (if they be within the Realm ;) | prey the 


And immediately the Beaſts or other Diſtreſſes taken by this Occaſion, ſhall Lord, if he 


be delivered to the Plaintiff, and ſo ſhall remain until the Plea betwixt them NT —4 
be determined, Statute. 2 
Toft. 120. 


And if the Lords of the Courts, which took Diſtreſſes, come not at the * Nor, the 
Day that they were attached, or do not keep the Day given to thein by Eſſoin, _ that is 
then the Sheriff ſhall be commanded to cauſe them to come at another Day; > roman 

. . ; | | . - or vered, 
At which Day if they come not, then he ſhall be commanded to diſtrain them but Damages 
by all their Goods and Chattels that they have in the Shire, ſo that the Sheriff for the ſame. 
ſhall anſwer to the King of the Iſſues of the ſaid Inheritance. And that he 2 Inſt. 120. 
hive 18665 Wo x / oo F. 
ve their Bodies before our S ne at a certain Day limited, ſo that if they por Shen 
come not at that Day, the Party Plaintiff” ſhall go without Day, and his te Court- 
Beaſts or other Diſtreſſes taken by that Colour ſhall remain delivered, * until Day is paſt 
the ſame Lord have recovered the ſame Suit by Award of the King's Court; the _w_ Th 
Aud in the mean Time ſuch Diſtreſſes ſpall ceaſe, ſaving to the Lords of the get Suit ol. 
C heir Rieh Lo . 1 > 4 | will r. duit pl. 
eurt their Right to recover theſe Suits in Form of Law, when they will ſue - cites; E. 
therefore, 1 | 4.23, — 
. . Br. Avowry, pl. - Cites S. C. 
| An | 
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And when the Lords of the Courts come in to anſwer the Plaintiffs of ſuch 
Treſpaſſes, and be convit# thereupon, then by Award of the King's Court, thy 
Plaintiffs ſhall recover againſt them the Damages that they have ſuſtained by 
Occaſion of the ſaid Diſtreſs. 3 3 
2. If Lands deſcend to two Parceners, and the Elder does Homage, 
this diſcharges both; And yet if the elder aliens, the Lord may diſtrain 
on the Younger for the Homage. F. N. B. 159. (D) in the new Notes 
there (b) cites 2 E. 2. Avowry 119. 185 8 fo, 
Br. Suit pl. . Suit of Court is not apportionable, but if the Part of one of the Join. 
1.citesS. C. 4,,:uts who holds by Suit comes to the Lord, all the others ſhall be dif- 
charged of the Suit. Br. Apportionment pl. 2. cites 40 E. 3. 40. 


the Reaſon 


ſeems to be : We. pad ts 1 
In as mach as he cannot take the Suit, and be contributary to the Suit which he himſelf takes. 


8. P. Suit pl. 5. cites 34 Aff, 15, ——— S, P. 2 Inſt. 120. 


4. If one Fointenant makes a Feoffment in Fee of his Part, his Feoffee 
ſhall do a ſeveral Suit by himſelf. But the other Fointenants ſhall do but one 
Suit, by the Statute of Marlbridge, cap. 9. But every Tenant in Common 
ſhall do ſeveral Services and ſeveral Suits. F. N. B. 162. (D) 3 

5. Quære, If A holds Lands charged with Suit to the Hundred by Pre- 
ſcription, and enfeoffs the King of Parcel, if all the Suit is gone? F. N. B. 
159 (A) in the new Notes there. | | 


(C) Remedies for not doing thereof, 


HI HS 
1. 52. H. 3. E, hat, if the Tenants after this A withdraw from 
cap. 9. S. 2. © their Lords ſuch Suits as they were wont to do, and which 
they did before the Time of the finſt Voyage of King Henry into Britaign, and 
hitherto uſed to do, than by like Speedineſs of Fuſtice, as be to limiting of Days 
aud awarding of Diſtreſſes, the Lords of the Court ſhall 7 to re- 
cover their Suits with heir Damages, in like Manner as the Tenants ſhould 
recover theirs, | 
And this recovering of Damages muft be underſtood of withdrawing from 
ſelves, and not f wihdrawing from their Anceſtors. 
Nevertheleſs the Lords of the Court ſhall not recover Seiſin of ſuch Suits 
againſt their Tenants by Default, as they were wont to do. 


Common Law run as it were wont beforetime. 


And touching Suits withdrawn before the Time aforementioned, let the 


2, In Treſpaſs the Defendant juſtified for Amercement, in as much as 


the Plaintiff held of him of his Manor by Fealty, 2 d. of Rent, and Suit 
to his Hundred de tribus Septimants in tres &c, And per Gaſcoign & Aſ- 
cue, This Suit is only Suit Service for which a Man may Diftrain , But 
otherwiſe it is of Suit real, As to a Leet for Reſiancy of which a Man can- 
not be his own Judge, and therefore there he may Diſtrain for the Amerce- 
ment. Br. Suit, pl. 9. cites 8 H. 4. 16. | 

3. In Replevin the Defendant avow'd, becauſe the Plaigtiff Held 20 
Acres of Land of him, by Suit to his Leet, and alleg'd Seiſin of 20 d. for 
not coming to the Leet. And it was held that the Seiſin of 20 d. is no 
Seiſin of the Suit, and that Suit to the Leet is Suit Real, becauſe a Man 
ſhall be amerc d, but for Suit Service the Lord fhall diſtrain, but ſhall not 
amerce the 'Tenant. Br. Suit, pl. 6. cites 12 H. J. 15. | 

4. Note, That if a Man holds of another to do Suit to his Mill &c. 


if he does not the Suit, he ſhall have a Sea ad Molendinum againſt him; 


and by the ſame Reaſon, it a Man holds of another Lord, to do Suit at 
his Court in the Manor of P. if he does not the Suit, the Lord may have 
a Writ of Secta ad Curiam ſuam faciend.* as well as the other Writ. But 
yet there is no ſuch Writ in the Regiſter, becauſe he may diſtrain for that 
Suit, and fball not have any other Profit but only Appearance in his Court. 
But in the other Caſe de Seffa ad Molendinum, he thall have other 770 
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Suit of Court. 29 
by the Suit, the Toll of the Grain he ſhall grind there; and for that Pro- * 
fr it ſeems the Action of Secta ad Molend inum was given, and for the Suit 
of the Court, but only a Diſtreſs; Tamen quære. F. N. B. 158. (D) 
F. If there be 2 Coparceners of Land, for which one Suit ought to be Kitch. of 
done, and the eldeſt Siſter will not do the Suit at the Lord's Court, then Courts 297. 
the Lord may diſtrain the other“ Coparcener, as well as rhe eldeſt Co- Tit. 22 
arcener for that Suit; and if the Coparceners be diſtrained, then they aw "1 


hall have a Writ againſt the eldeſt Siſter, ro compel her to do the Suit. 159. (E) in 
F. N. B. 159. (E) | | the new 
| es there 


(e) ſays he ſhall make Avowry on her only, and not on both, after a Partition by Feoffment &c, 24 
E. 3. 72. See 2 E. 2. Avowry 184. And ſee the Caſe, 24 E. 3. 34, 73. where the eldeſt aliens ber 
Part to one, and the younger her Part to another, and the Avowry made on the Alienee of the elder only 
for Suit &c. And < it may be on the Alience of the younger for other Suit; yet Suit made by one di 
charges both. And note per Cur. He cannot avow on both 1n Fee after ſuch Severance. 


A * 4 " 4 NY 8 PD 


1 ah * * ** 1 FY 


— | 


(D) Exciſe of not doing Suit. 
Br. Suits, pl. 


1. IF Lord ſeiſed of 2 Courts, viz. P. and C. and a Tenant owes Suit to 14. cites 
| the Court of P. and after the Tenant has done Suit at the Court S. C. 
of P. the Lord agrees by Deed, that for the Eaſe of the Tenant, and in 
Conſideration ot 2 8. Rent a Year, that the Tenant fhall do Suit at the 
Court of C. the which he does for 4o Years ; and after the Lord infiſts 
on the Suit to be done again at P. Ir ſeems that having been ſeiſed of 
the Suit at P. the ſame is ſtill due there; for the doing it at C. was only 
in Allowance of the other Suit that was due at P. See Fitzh. Tit. Action 
fur le Statute, pl. 24. cites M. 3 E. 2. | | 
2. If a Man have Lands in diverſe Places in the County, and there are 
ſeveral Leets &c. or Hundreds, and he is diſtrained to come unto the 
Leet, or the Sheriff's Torn, where he is not dwelling or converſant, but 
is dwelling within the Precinct of ſome other Leer or Hundred &c. then 
he ſhall have a Writ unto the Sheriff, to diſcharge him from coming to the 
Sheriff*s Torn, or Hundred, or Leet, or other Place, than in the Leet or Pre- 
cinct of the Hundred where he dwells. F. N. B. 160. (A) 

3. And it appears, that if the Party be diſtrained, after that he has ſued 
the Writ directed unto the Sheriff or Bailifls, that they do not diſtrain him, 
that he Hall have an Attachment againſt them: But it ſeems reaſonable 
that firſt he have an Attachment againſt the Sheriff, or againſt the Bai- 
lifts, who diſtrained him to come to the Leet in the Hundred where he 
is not dwelling, it he be dwelling within the Precinct of another Leet, 
becauſe the Statute of Marlbridge is a Prohibition in itſelf ; and he who 
does contrary to the Statute does W rong unto rhe Party upon which he 
may have an Attachment, without ſuing torch any Writ. F. N. B. 160. (B) 

4. In Replevin the Defendant avowed for Suit to Court; Plaintiff re- Sid. 36r: | 
plied, and confeſs'd himſelf Tenant of the Manor, and ſaid, that there are 1 
very many Tenants thereof; and that there is a Cuſtom for thoſe Copyholders tions the 
who live remote from the Manor, to pay 8 d. tothe Steward &c. for the Uſe of Cuſtom to be 
the Lord, and 1 Pe himſelf for entering it, and then e be excuſed from as to ſuch as 
doing Suit for one Year after the Payment; and alleg'd that he lives 10 Miles 42 =" 
from the Manor, and that he tender'd the 8 d. and the 1 d. but that both the Court; 
were refuſed. And upon Demurrer to this Replication, Hale Ch. J. and that it 
ſaid, That it is Cuſtom gives the Suit, and conſequently may qualify it. was held a 
The Doubt ariſes, becauſe the Plaintiff has not alleg'd that there are any | mn 
Tenanrs live near or within the Manor, or whether that ought to be not being a 
ſhewn on the other Side, if it be not fo, becauſe the Intendment is ſtrong cuſtomary 
that there are: Therefore a By-law in a Manor binds the Tenants with- Court, but 
out Notice, becauſe they are ſuppoſed to be within the Manor: W here- * Court Ba. 


fore they gave Judgment for the Plaintiffl. Vent. 1679, Mich. 2 3 Car. 2. oy: 2 
B. R. Iſaac v. Ledgingham. Suitors are 
8 Judges, and 


ſo not eſſential to the Court. Mod. 77. pl. 37. Mich. 22 Car. 2. B. R Leginham . Porphery, 
| TY | © 
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S. P. exactly, and ſays it was averr'd, that there were 120 2 holders at leaſt that live near the 
Manor. And Hale, Ch. J. ſaid, that ſurely Tender and Refuſa 

ment for the F Defendant. 
judg'd for the Plaintiff; and cites the Caſe of Porphery v. Legingham, adjudg'd to be a reaſonable 


——— 


40 . "Sur of Court. 


A 


is all one with Payment. And Judg- 
2 Keb. 347. pl. 93. Mich. 23 Car. 2. B. R. Iſaake v. Legingham, ad- 


Cuſtom, and the Tender and Refuſal is all one with Payment, 2 Keb. 851. pl. 105. Iſaake v. 
e N the Attorney General pray'd to ſtay Judgment ; but, per Cur, Judgment for the 
Plaintift. | | 


[ + This ſeems miſ-printed for (Plaintiff ) ] 


(E) Suſpended or Determined. 


1. IF Land be hdd by Suit, and Parcel of it comes to the Lord, the intire 
Suit is extinct and determined; for the Lord cannot make Contri- 
bution of Suit to his own Court, nor take it. Kitch. of Courts 299. 
Tit. Suit, cites 34 Aff. 15. 
2. If the Lord purchaſes Parcel, the whole Suit is extinct. Kitch. of 
Courts 298. Tit. Suit, cites 40 E. 3. fol. 40. by Mowbray, and ſays, See 
Litt. fol. 49. for Suit cannot be apportioned, becauſe there cannot be 
Contribution. | WAY 
3. Partition is between 2 Coparceners of a Manor, that is, that one ſhall 
| have the Demeſnes, and the other the Services; Suit of Court is ſuſpended ; 
but if one dies without Iſſue, the Suit is revived. Kitch. of Courts 299. 
Tit. Suit, cites 1a H. 
Kitch. of 4. If the * Lands of any Tenant be in Ward to the King for the Nonage 
Courts, Tit. of his Heir, becauſe he holds other Lands of him in Capite &c. and his 
Gant, BY «the cher Lords will diſtrain for Suit during the Time the Lands are in the 
: yn King's Hands, or in the Hands of his Committees; then the King, or 
alter the his Committees, ſhall have a ſpecial Writ unto the Bailiffs of the other 
Common Lords, that they do not diſtrain the Heir, nor in the Lands &c. during the 


— . Time that he is in the King's Hands, or in the Hands of his Committee; 
Oln 


Suit to the And if he have diſtrained them, that they deliver back the Diſtreſs 


Court; and again; and that Writ appears in the Regiſter. F. N. B. 157. (A) 


Cites 20 Al. 
17. that the Seigniory is ſuſpended for the Time.“ The Tranſlations are (Lords) but the original 
French is as here. | 


5 If the King has any Lands or Tenements in Ward, during the Non- 
age of an Infant, and the King in Chancery aſſigns Dower unto the Wife 4 


the Husband, who was Father to the Ward, of Lands holden of other Lord- 


ſhips ; now if the other Lords will diſtrain the Tenant in Dower for 
Suit at their Court, during the Time that the Lands are in the King's 
Hands, the Wife ſhall have a Writ unto the Bailiffs of the other Lords, 
commanding them that they do not diſtrain her, N N yes in the Writ 
all the ſpecial Matter; and if they have taken any Diſtreſs, that they 


deliver it back again. F. N. B. 157. (A) 


— — 


(F) Suſpended or Determined by it de Exoneratione 
Sie. ; : 


. HIS Writ lies where the Tenant holds his Land to do Suit at 
Heir and his the County Courr, Hundred, or other Court Baron, or Wapen- 


Sg bein take, or Leet, and he who ought to do the Suit is iz Ward unto the King, 
he King $ 


Ward; .  ® his Committee; and the Lord of whom he holds by ſuch Service, will 


diſtrain 
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Iittrain him to do his Suit at his Court during the Time he is in Ward Lands holden 
unto the King or his Committee, his Guardian foall ſue this Writ unto the 28 * 
Sheriff, or Bailiffs of the Court, that they do not diſtrain him &c. to do 2. apite; 


3 : apy g and after- 
Suit during the Time, he is in Ward to the King or his Committee. wards the 

| (A) | | other Lords. 
F. N. B. 158. (A) other Lands: 


the Heir holds Parcel of his Lands, will diſtrain for any Service or Rent to them due, then the King, 
or his Committee, may ſue a Writ for them to ſurceaſe from ſuch Diſtreſs. F. N. B. 1 58. (C) 


2. And the Jike Writ ſhall be for Tenant in Dower, where ſhe is en- 4% the Le- 
dowed in the Chancery of Lands which are in Ward to the King, which Fonts Zo Lof 
Lands are holden of other Lords Now gif the other Lords will diftrain Lands helden 
the Tenant in Dower to do Suit for thoſe Lands, which the holds in of the Kin 
Dower, ſhe ſhall have a Writ to diſcharge her. F. N. B. 158. (B) in Capite] 


ſhall have 
ſach Writ, if the Bailiff of other Lords will diſtrain her for the Relief of the Heir, or other Services, 


during the Time that the Heirs Lands are in the King's Cuſtody, or in the Cuſtody of his Committee. 


And it ſeems, that he may ſue this Writ directed unto the Lord himſelf, as well as to the Bailiffs, or 
unto them both. F. N. B. 158. (C) 5 


3. If the Heir be in Ward of the King, and alſo his Lands, and after- 
wards the Tenants paravail, who hold of the Heir, are diſtrained by other 
Lords, of whom the Heir holds his Lands, to do Suit unto the Lord's 
Court, thoſe Tenants ſhall have a Writ directed unto the Lord's Bailiff, to 
diſcharge them of the Suit. F. N. B. 158. (B) 

4. It Lands deſcend unto divers Coparceners, for which one Suit ſhall 
be done at the Lord's Court, if Parcel of thoſe Lands come into the King's 
Hands, then he ſhall have a ſpecial Writ to diſcharge him of the Suit 
for the Time they thall be in the King's Hands, F. N. B. 159. 

A | 
. N If the King have Lands by Forteiture or Eſcheat, and leaſes them 
for Lite, at Will, or in Tail; and if the Lord, of whom the Lands are 
helden, will diſtrain the King's Committee or Leſſee for Suit, or other Ser- 


vices, he ſhall have a ſpecial Writ unto the Lord's Bailiff to ſurceaſe, 
&c. F. N. B. 159. (A) 


(G) Pleadings. 


FN. G. formam Feoffamenti, the Plaintiff counted upon the * Both the 
1 Deed, and the Defendant demanded Oyer thereof; but could not Evgliſh Edi- 
have it. F. N. B. 163. (H) cites Mich. 3. E. 2. * Action ſur le Caſe, 5. aro ©. 


& Wh 3 33 9 | le Cafe, 5. 
But the French Edition cites the Title Actions ſur le Statute 25. where the Caſe is, and is as Sue 


viz. Contra formam Feoffamenti, againſt B. & E. his Feme, and counted that they diſtrain'd him to do 
Suit to the Court, in C. againſt the Form of the Feoffment ; whereas neither he nor his Anceſtors had 
uſed to do Suit &c. The Defendant pray'd that Plaintiff ſhew his Deed; but it was ſaid, that he 
ought not. Then they ſaid, that the Plaintiff held of the ſaid B. and E. as of the Gift of E. and of 
the Heritage of C. by Suit to the ſaid Court, whereof the Anceſtor of C. was ſeized before the 
[time of] Limitation. The Plainiff replied, Not ſeized before the [time of] Limitation ; Prift, 


= Whereupon the Defendants pray'd Aid of C. ro whom the Reverſion was, and had it. 


2. Avowry by the Lord of the Hundred, inaſmuch as in the ſame 


Hundred the Plaintiff held a Houſe; by reaſon of which he owed Suit to 


the Hundred De tribus ſeptimanis in tres &c. and alledged Seiſin in him 
and his Anceſtors in rot} the Tenant and his Anceſtors, time out of Mind. 
And ſo ſee that he did not allege Tenure ; for Suit to the Hundred is 
without Tenure. Br. Suit, pl 15. cites 11 E. 3. Fitzh. Avowry 101. 
3. Ceflavit that he beld by certain Services and Suit to his Court at 


D. held annually at Michaelmas and Eaſter; and by the Opinion of the 


M Court 
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Summons. 


CO” —_Y 


Court this may be intended Court Baron, Tho' it be not Suit de tribus Sep- 
timanis in tres, &c. for Suit may be as it is reſerved at the Commencement of 
the Tenure. Br. Suit, pl. 8. cites 21 E. 4. 25. | 


8 
- 
* 


For more of Suit of Court in General, ſee Copyholds, Courts, 


and other Proper Titles. 
aan : I 1 5 


Summary Proceedings. 


1 88 Juriſdictions ought to be held ffriffly to Form, and every 


thing ought to appear regular in them; and they ought to make a 
Memorandum that ſuch a Day Complaint had been made, that thereupon 


Summons iſſued, returnable ſuch a Day, and that the Party being ſum- 


moned did or would not appear, or could not be ſummoned. 6 Mod. 41, 
Mich. 2 Ann. B. R. The Queen v. Dyer. | 


For more of Summary Proceedings in General, ſee other Proper 


Titles. 
Summons. 


(A) To the Perſon. In what Caſes it ſhall be to the 


Perſon. | 


The Sheriff 1. 2 Quare Impedit it ſhail not be to the Perſon. 11 Þ, 6. 4. 


might have 


ſammon'd 


the Defendant in the Church in Oi 


uare Impedit ; par Marten. But Danby and Cott. contra. Br. Retorn 


1 L 101. Cites 11 H. 6. 3, : 
N upon the firſt Wit may either be made at the Church Door, or to the Perſon of tbe 


Brownl. 158. Anon. 


2. Nor in Mrit of Debt. 11 P. 6. 4. : 5 
3. It was agreed in Writ of Annuity, that if the Sheriff ſummons him, 


has nothing, by his Perſon, and returns him ſummon'd, it is well, 
che he has nt and; fer pee] is the Reaſon, that in ſome Actions, as 
in Annuity, Covenant, &c. at this Day, Summons was the Proceſs, had 
he Land or not; becauſe if he has not Land where he may be ſum- 
mon'd, he may be ſummon'd by his Perſon, Br. Summons in Terra, pl. 
1. cites 33 H. 6. 42. W 
Where a Man is obliged to appear at the next Gaol Deliverance, or 


Seffions of the Peace, upon reaſonable Garniſhment, the general Gon 
| men 
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ment of the Gaol or Seſſions is not ſufficient ; but he ſhall be ſpecially 
warned by the Plaintiff. Br, Garniſh; pl. 35. cites 5 E. 4. 126. 

5. In Scire Facias, upon Recovery of Land, or upon a Fine, the Sum- Br. Scire Fa- 
mons ſhall be made ro the Perſon of the Tenant; per Brian. Bur cias, pl. 211, 
Townſ. J. ſaid, that the Summons ſhall be upon the Land, quod nora, ©*=5 S. C. 
And ſo it ſeems that it is good to the one, or in the other. Br. Sum- 
mons in Terra, pl. 9. cites 4 H. 7. 7. 


0” OY” th t * 5 : 


— $4 


(B) * In what Place. In the Place in Demand. cum quis 
| | ſummonitus 
eſſe debeat 


1. IN t Præcipe quod reddat, the Summons ſhall be, in the Land in legitime ſu- 
Demand, tho he be not Tenant. 10 P. 6. 12. b. 11 H. 6. 4. 18 one encm, 


recipere po- 


IE E. 3. 52 b. 25 E. 3. 39. b. terit in pro- 


2 : 7 Ne Ny hens he Bs 3 pria perſona, 
ubicunque inventus fuerit in Com? in quo fuerit res petita, qui quidem fi non inveniatur, ſufficit, fi ad 
Domicilium fiat, dum tamen alicni de familia ſua ſub teſtimonio fide dignorum manifeſte fuerit relata 
ſibi cum venerit denunciada. Et fi wm; habeat domicilia tunc fiat ſumm ad illud in quo magis inhabi- 
taverit [vel ubi majorem habuerit ſubſtantiam] ſi autem manſionem non habuerit, nec Dominicum] in 
Com' ſufficit fi ſuper terram fiat petitam, vel ſuper feodum fi terram non habuerit in Com' ſed feodum 
tantum. Seld. Flet. lib. 6. cap. 6. S. 4, 5 Bract. Lib. 5. cap. 6. S. 3. S. P. and what is confined 
within the Crotchets is in Bracton, and not in Fleta. 5 
I In precipe quod reddat, the Sheriff return d the firſt Day, That the Defendant is not Tenant ; and that, 
Nihil habet, and notwithſtanding this, upon Teſtatum of the Demandant that he «vas Tenant, Summons 
in Terra petita was awarded. Br. Sommons in Terra, pl. 23. cites 25 Edw. 3. Fitzh. Retorn de Vi- 


Cont 97. 


2. So in a Mortdanceſter. 50 Aff, 8. adjtidned. Mortdance ſtor 


by 2, the one 


» = did not come, by which Summons ad Sequendum ſimul iſſued, and the Sheriff return'd Nihil; and by Advice 


6 = 4 
- F..- 

9 

r 
bY 


iS ty > 


of all the Juſtices it was awarded, that he ſhould be ſummon'd in Terra petita, quod nota. Br. Som- 
mons in Terra, pl. 3. cites 44 E. 3. 257.— 8. P. Br. ibid. pl. 35. cites 50 Aff. 8. and yet another's 
Franktenement. | 


5 2 in — the Summons ſhall be upon the Land in PPlaint. Seo (C) pl; 
11 D. 0. 3. U. | | | - CItCs S. C. 
4. So ſhall it be in Aſſize of Mortdanceſtor; yet na Land fs de- Sce (C) pl 

manded thereby. 11 . 6. 4. 2. Cites S. C. 


5. Same Law in a Juris utrum. 11 Y. 6. 4. | 
6. In Writ of Error againſt the Heir of the Recoveror, he otight ta 


be ſummoned in the Land, tho” the Heir has nothing in the Land; 
tor he is privy tu the Recovery, and this Wortt is to defeat the Re- 
cover 18 I), 6. 12. b. ; 3 | 

7, In * r quod reddat, or + other Action which demands * P. And 
the Land, jf the Tenant has Aid of him in Reverſion, he ſhall be ſum⸗ 9 
mon d in the Land. 10 P. 6. 12. 11 ID. 6. 4. b. 38 Aft, 18. ad⸗ a arded in 
Judged 25 E. 3. 37, b. adjudged. * 

ta. Br. Sum- 

mon in Terra, pl. 4. cites 12 H. 4. 14 Per Skrene. + In Scire facias of Land, the Tenant for Life 
prayed Aid of him in Reverſion, and had it, and Scire facias iſſued to warn him; upon which the Sheriff 
return'd that he in Reverſion has nothing in this County but the Reverſion of thoſe Tenements in 
which he has warn'd him: And a good Return per Cur. for he ſhall be warn'd in Terra Petita ; quod 
nota. And it was upon Office found for the King upon which the firſt Scire facias iſſued againft the 
Tenant for Life. Br. Summons in Terra, pl. 12. cites 38 Afl. 18. —Br. Retorn de Briefs, pl. 111. cies 
S. C.— 8. P. And yet it was another's Franktenement ; quod nota ; but the Reverſion was to the 
Prayec; quod nota. Br. Sommons in Terra, pl. 16. cites 45 E. 3. 


8. In Præcipe quod reddat, i Defendant has Aid of another Copar- 
cener by Cauſe ot Partition, ſhe may be ſummon d in any orher her 
Land, ag well as in the Land which was parted between them. 14 


9. In 


D, 6, 34 Curiam. 
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a Summons. 


9. In Scire facias to execute a Fine, the Summons ought to he 
upon rhe Land in Demand, . tho* the Tenant has nothing; for he 
Nr by his Action to have Right to the Land. Contra 10 
+ 0. 12. 1 | | | 
Br: 8 10. So in Mrit of Covenant to levy a Fine, the Summans ought 
12. cirez do be in the Land of which the Fine is levied, becauſe tho? it be on 
8 C. a Perlonal Action in ittelt, pet ſince it appears that it is to levy q 
Br. Retorn FINE, becauſe it is Tenear Conventionem of ſu much Land, he ought 
de Brief, pl. to be lummoned in the Land. 10 P. 6. 12. b. 


122. cites 


8 C. But Brooke ſays, Quod Quære, . becauſe it may be that he is not thereof Tenant, and Sicut alias 
ſhall iſſue without Amercement of the Sheriff. | | 


11. Bur otherwiſe it is in Writ of Covenant upon Leaſe for Years; 
for this is perſonal. 10H, 6. 12, . 
12, The ſame Law in a Per quz Servitia. 10 D. 6, 12, b. 
13, The ſame Law in Per quem Redditum Reddit. 10 P. 6, 12, b. 
14. The ſame Law in Warranty of Charters. 15 I). 6. 13, 
In Ovid 15. In a Quid Juris clamat the Summons ſhall ve in che Land of 
Juris clamat which the Fine was levied. 38 E. 3. 28. b. Je) 
he _ 3 and the Sheriff return'd that the other is Clericus beneficiatus non habens Laicum feodum, 
and Diſtreſs ſhall iſſue into the ſame Land in the Fine. Br. Sommons in Terra, pl. 11. cites 38 E 3. 28. 


Br. Retorn 16, In a Writ of Right of Advowſon, the Summons ought to be 


de Briefs, pl. jn the Glebe of the Church, tho” the Patron he not ſeiſed of it, becauſe 

s G. tit is in Demand. 11 0. 6. 3. b. 3 

See (A) pl.1. , 17. In Quare Impedir againſt the Patron, he ſhall not be ſummoned 
N * 8 tor this Writ does not demand it. Dubitatur 11 

In Waſte, ts In Action of Waſte againſt a Leſſee, ff he be not ſeiſed of the 

if the Tenant Land be ſhall not be ſummoned in che Land; forit is not in Demand, 


is return d 


Nihil, the Contra 12 H. 4. 4. 


Tenant ſhall | a | 
be diſtrain'd in Terra petita in Waſte, quas tenet. Br. Sommons in Terra, pl. 4. cites 12 H 4. 4. Per 
Skrene Contra in Writ of Waſte, quod tenuit; for this is Land of another Man, in which the Te- 
nant now has nothing. Br. Sommons in Terra, pl. 4. cites 12 H. 4. 4. Per Skrene. 


19. Ik a Writ be brougbt in the County of N. and the Tenant 
vouches J. S. to be ſummoned in the County ot K. and after the Entry 
into the Warranty by J. S. the Parol demurs without Day by Demiſe 
of the King, and the Demandant ſues the Reſummons in N. and the 
Vouchee is return'd Nihil, he thall be reſummoned in the Land de⸗ 
1 rs 5 _ the Douchee is Tenant thereof by the Warranty. 

IC. 3. 13, U. 5 

| 20. it the Parol be put without Day after the Entry into the Warranty by 
Upon nul the Vouchee, and pou Re-ſummons the Vouchee is returned nihil, he ſhall 
128 re. be ſummoned in Terra petita. Br. Sommons in Terra, pl. 24 cites 1 E. 
turned that 3. and Fitz. Re- ſummons 9. ö | 83 e 


the Defendant 


is not Tenant, and that Nihil habeat, and the Tenant was re-ſummoned after by another Writ in Terra 
petita. Br. Re-ſommons pl. 23. cites 8. E. 3. & Firzh. Return de Vicont 98. 


21. Contra before the Entry into the Warranty ; For before this he is 
not Tenant in Fact or in Law. Br. Sommons in Terra pl. 24. cites 1 E. 
3. & Fitzh. Re-ſummons, pl. 9. | 
Attaint in the 22. In Attaint the Tenant was return'd Vh1il, and it was teſtified, 


_ es Aber he had | Aſſets] in another County, by which Summons iſſued there; 


{and, bat it Quod nora. Br. Summons in Terra pl. 18. cites 21 E. 3. 18. 
does not ap- | | 


pear upon what it aroſe, and the Defendant was returned Nihil, and Summons in Terra petita was awarden 
in the County of E. where the Land wvas, and therefore it ſeems the Iſſue in the firſt Action aroſe upon 4 
Foreien Deed, or the like, in as much as it was tried in a County where the Land is not. Br. Som- 


mons in Terra petita. pl. 2. cites 42 E. 3; 19. 


Upon 
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23. Upon Voucher the Tenant prayed that the Vouchee be ſummon'd in 
this County and two others, and the Demandant ſaid, That he had Aſſets in 
this County, and. prayed, that he be ſummoned there only, Et non Allocatur; 
Bout the Prayer of the 'Tenant was granted. Br, Sommons in Terra, pl. 
19. cites 21 E. 3. 37: 1 EN x 
4 24. Præcipe quod reddat in the County of Wilts, at the Petit Cape the 
the Tenant alledged Impriſunment at D. in the County of M. and ſo to Iſſue, 
which paſſed tor the Tenant, by which the Demandant brought Attaint 
„be County of M. and the Sheriffs returned the Tenant Nihil; By which 
== Summons was awarded in the County of Wilts, where the Land is; 
and the Inqueſt was not awarded by Default. Br. Sommons in Terra, 
= pl. 20. cites 42. Atl. 14. | 5 
by 25. In Formedon the Tenant vouched the Baron & Feme, who enter'd 
into the Warranty and pleaded, and after made Default, and after Petit 
WE Cape in Terra petita iſtued, Br. Sommons in Terra, pl. 5. cites 19 H. 
6. 51. 65 
„ 26 Tho? in Scire Facias, and in Habere facias ſeiſinam, the Summons 
ſhall be upon the Land; Vet in Debt upon a Recovery of Damages in 
= \V ric of Entry ſur Diſteiſin, the Summons ſhall be to the Perſon. Per 
Portington. 22 H. 6. 38 a. pl. 7. 
2. In Action againſt one as Heir the Summons ſhall be in the Land 
SE ch deſcended ; Bur otherwiſe it may be in any Land whatſoever. Fin. 
= Law. 86. a. 

28. If it be to recover the Franktenement of the Land, the Summons ſhall S. F. In Cf 


b 


be in the ſame Land ; Otherwiſe if he makes Default, he may at the „ Hot 

Cape wage his Law of Non-Summons; But if he appears, it is not ma- 5, ſummoned 
terial in what Land he be ſummoned. Fin, Law. 86. a in other Land 
| than is in De- 


mand, and appears at the Summons, he ſhall not have it for Plea; For in whatſoever Land he is ſum- 
mon'd, ſo that he appears ir is ſufficient. Br. Summons in Terra pl. 7. cites 37 H. 6. 26. And 
Brooke ſays it is ſaid elſewhere that Summons to the Perſon is ſufficient, but by this he takes Conuſance 
of the Land. Ibid. | 


29. Judgment by Default in Dower, and upon a Writ of Enquiry the 
= cr: deliver'd Seiſin, and return'd the Writ. It was objected among other 
Things, that the Proclamation made by the Sheriff appears nor to be 

Ws where the Land lies. Nor does the Return mention that the Proclama- 
tion was after the Summuns, as it ought to be, as it is Hob. Rep. in Al- 
len's Caſe; Nor is it ſaid, that he did make Proclamation «por the Land. 
== And alſo, that it appears not that the Proclamation was in the Pariſh 

= vcr the Summons was, as the Statute directs. To this it was an{wer'd, 
That the Lands lie in divers Parithes, and Proclamation at the Church 
ot any of the Pariſhes is good enough. It does not appear that there are 
divers Churches in the Town where the Proclamation was made. That 
the Proclamation is ſaid to be made Prout Breve poſtulat, and that ſhall 
be ſuppoſed duly made, and implies all requiſite Circumſtances, and 
he cannot make another Return; and it is impoſſible to be other- 
= ys. That it is neceſſary to return the Place of the ' Summons, 
and it is ſaid that it was made Secundum formam Statuti, which ſup- 

We plics the Reſt. And to this the Court ſaid, That the Words Se- 
We cundum tormam Statuti, extend far. And Roll Juſt. ſaid, That Pro- 
3 A der in one Place was good in all. Styl. 6. Mich. 23 Car. Thynn 
v. yan, — 


N (C) Summons 
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46 ___ Summons. 


(©) 88 By what Thing 16 ought to be. 


1. 1N _ Attacy ment ſhall be made of any 'Thing upon the Land, 
11 H. 6. 3. b. | 

2. Bur not of the Land itſelf, becauſe the Land is not demanded by 
this Writ. 11 HD, 6. 4. The ſame Law in Athſe of Mortdanceſtor. 

3. In Præcipe quod reddat, if the Tenant vouches the Biſhop to Warranty, 
part of whoſe Temporalties is in the Hands of the King, he ſhall not be 
ſummon'd in his Temporalties, ſo long as any Part of them remain in 
the Hands of the King, tho' he has ſufficient in his Hands whereof to 

be ſummon'd. Br. Sommons in Terra pl. 17. cites 38 E. 3. 29. 

4. Attachment ſhall be by a mere Chattel, which ſhall be torfeited by 
Detault of the Party; but it ſhall ot be Chattel Real, as a Leaſe tor Years 
or bogs of Body, nor by Apparel. Br. Attachment pl. 4. cires 7H. 6. 9. 

er Bab. | 5 

, 5. In Aſſiſe the Defendant pleaded, That Not attached by 15 Days, 
and the Bailiff was examined, who ſaid that he attach'd him by Glebe of 
the Land, and becauſe the Attachment ought to be made by Moveables or 
by Pledges, or by a Thing which may be forfeited by Outlawry, and not of 
lebe, which is Parcel of the Franktenement, therefore New Attachment 
was awarded ; Quod nota, Br. Attachment pl. 1. cites 27 H. 6. 2. & 
26 H. 6. Fitzh. Aſhſe 14. | 

6. In Scire Facias, againſt Patron and Incumbent, upon a Recovery 
in Quare Impedit, it the Incumbent has no Lay Fee whereby he may 
be ſummon'd, the Sheriff muſt ſummon him by his Perſon, and not by his 
Goods. 32 H. 6. 11. a. b. pl. 19. per Priſot. 

Br. Reton 7. A Man cannot be ſummon'd in [by] Rent Service, Rent Charge, 
de Brief, pl. Common, Reverſion, or the like; for the Soil out of which &c. is an- 


1 other's Franktenement; per Priſot, and the beſt Opinion. Br. Sommons 
S. P. Fin. in Terra, pl. 14. cites 32 H. 6. 11. 


Law, 86. a. 


This in 
„ to (C. 2) Summons. By how many. 
divided, but 
without any 


new Letter. [I.] 3. IF a Summons be made by 3 Summoners, it is ſuf 
ficient. 8. H. 6. 5 b. 

Bur there [2] 4. So lf it be by 2 Summoners, it is ſukfcient. 8. D. 6. 1. b. 

muſt be * 2 admitted. | 


Summoners ; 
at the leaſt; and if any of them do not that which it is return'd the ought to do, then the Writ, is 


not executed as it ought to be. F. N. B. 957.(C) ——S.P. Fin. Law, 86. a. S. P. 2 Inſt. 
253. And therefore, if one of the Summoners ſays that the Summons was not made, and the other 
that it was made, the Demandant ſhall recover. F. N. B. 97. (C) in the new Notes there (c) cites 8 H. 
6. 2. 50 KE 3. 17. So if one makes the Garniſhment, and the other was on the Land at the ſame 
time, for the ſame Purpoſe, but ſays nothing, the Demandant ſhall recover. F. N. B. 97. (C) in the 
new Notes there (c) cites 5 E. 3. 65. 8 E. 3. 6. See 2 E. 3. 21. 3 

* Pl. C. 393. S. P. arg. in Caſe of the Earl of Leyceſter v. Heydon, ſays, there muſt be 2 Sum- 
moners in a Præcipe quod reddat againſt the Tenant. A Summons by one only is not ſufficient, un- 
leſs the Perſon be ſummon'd by the Judge himſelf in Court; ſo that there muſt be 2 at the leaſt, that 
can lawfully teſtify of the Day, Place, and Hour, and other Circumſtances, when they ſhall be ex- 
mined by the Juſtices. Fleta, Lib. 6. cap. 6. S. 9. Bract. Lib. 5. cap. 6. S. 5. pag. 333. b. 534 4 


accordingly. 


(C. 3) Sum- 
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( WG 3+) Summons, I Real Aﬀtions. How. 


1. 28 E. 1. | N * Summons, and + Attachments in || Plea of Land, the This Statute 


a 4 © 4 2 was ma de 
cap. 15. Summons and Attachments from henceforth ſhall contain + the "* eme * 


Term of 15 Days full, at the leaſt, according to the Common Law, + 7 of Be Cow. 

4 5 | | | mon La, as 
by the expreſs Words of the Statute it appears, contrary to a ſudden and miſconceived Opinion in our 
Books; for Glanvill faith, Summonebitur per intervallum quindecim dierum ad minus. And therewith 
agreeth Bracton and Britton, Et fi aſcun ſoit re ſonablement ſummon, il doit aver ſpace de 15 jours al 
Meynes, de ſoy garner de ſon reſpons. And Fleta, [Lib. 6. cap. 6. S. 11.] ſaith, Nec etiam ſufficit 

uod ſummonitto hat ad ſtatim Reſpondendum, ſed decer quod quilibet habeat tempus 15 dierum ante 
wo litis, & fi ſummonitus minus ſpatium habuerir, pro illegitima debet reputari, niſi in cauſfisſpecialibus; 
ut ſunt cauſæ mercatorum, & cruce ſignatorum, & hujuſmodi quæ inſtantiam defiderant & celeritatem, 
2:: And all theſe Authors wrote before the making of our Act. And the Author of the Mirror, 
that wrote of the ancient Laws of this Realm, ſpeaking of the Time of Summons, faith, Et reaſonable 
reſpit al meyns de 15 jours de purveire reſpons, & de parer en Judgment. And the Cauſe wherefore 
the Common Law ſet down the certain time of 15 Days was, for that a Day's Journey is accounted in 
Law 20 Miles, R ationabilis dieta conſtat ex viginti miliaribus; for dieta, both in the Common and 
Civil Law, fignifies a Day's Journey, Continet legalis dieta viginti miliaria. And therefore 15 Days 
was accounted by the Common Law a reaſonable time of Summons or Attachment; within which time, 
whereſcever the Court of Juſtice fate in England, the Party ſummon'd or attach'd, whereſoever he 
dwelt in Ergland, afore the King's Writ did come, might per Predictas dietas computatas, by the ſaid 
Account of Days Journies, appear in Court, &c. 2 Inſt. 567. 

4 Co. Litr. 134. b. 8 P. ; | | ; | 

The Reaſon of theſe long Delays given in real Actions was, (the Recovery being ſo dangerous) that 
the Tenant might the better provide him both of Anſwer and of Proofs, But, by Conſent, they may 
take other than common Days. Co. Litt. 134. b. By Aſſent of the Parties a ſhorter Day was given 
in Præcipe quod reddat. Fitzh: Tit: Jour, pl. 17. cites Paſch. 41 E. 3. : 

* Ina Writ of Pone to remove a Replevin at the Suit of the Defendant, the Writ ſaith, Et dic Pre- 
fato querenti, quod ſit coram juſticiariis noſtris apud Weſtm. tali die; there ought to be a Warning by 15 
Days, for that this (dic querenti) is in nature of A Summons, and ſo the Writ of Yenire fac“ for return- 
ing of a Jury, is in nature of a Summons. But this Statute extends not to a Merit of Error, nor to Days of 
he rot os upon a foreign Voucher in London, and the like. 2 Inſt. 567. 

his Act ſpeaks of a Summons, and ſo it is in a Re-ſummons, 2 Inſt. 567. 

+ And ſo it is in a Re-attachment. 2 Inſt. 567. | 

In Aſhze the Defendant pleaded, that Not attached by 15 Days, and the Bailiff examined, who ſaid, 
that he attach'd him ſuch a Day, which <vith the Day of Aſſize made 15 Days; and becauſe Attachment 
0 to be 15 Days before the Aſſize, beſides the Day of Aſſize, therefore a new Attachment was awarded, 
qued note. Br, Attachment, pl. 1. cites 27 H. 6. 2. | 1 27 

U fon an Original Writ in any real Action, the Tenant muſt be ſummon'd by 15 Days, as is aforeſaid; 
but if the Original Writ be returned I tarde, the Summoneas ſicut alias muſt have 9 Returns, between 
the Teſte and the Return; for albeit the Summoneas ſicut alias be in lieu of the Summons in the Ori- 
gina], yet being a judicial Proceſs in a real Action, there muſt be 9 Returns, &c. and the Summons 
thereuron ought to be made by 15 Nays, or more, before the Return. 2 Inſt. 567. | 

11 D. 252. pl. 94. Triu. 8 Eliz. Anon. Co. Litt. 134. b. S. P. and ſays, that fo it is in other judi- 
cial Proceſs in real Actions; ſaving, if Conuſance be demanded to be holden within his Manors, there 
Proceſs ſhall be awarded from 3 Weeks to 3 Weeks. | 

+ Theſe 15 Days or more muſt be before the Day of the Return of the Writ, and the Day of the Re- 
turn muſt be accounted none of them. 2 Inſt. 567. | ; 


If it be not in Attachment of Aſſizes taken in the King's Preſence, * or In the 
of +leas before Fuſtices in Eyre, during the Eyre. | King's Pre- 


| ſence, is as 
much as to ſay, in B. R. for there all Pleas he Coram Rege. It was accorded in 7 E. 2. by Sir Guilliam 
Inge, Ch. J. of B. R. and the Juſtices, that in Writs of 4ttaints upon an Aſſize of Novel Diſſeiſin taken 
in H. R. there ſhall be a certain Day given as in the Aſſize; for Example, the Munday, or the Mor- 
row, or in the Utas or Quinden' of Eaſter : But it behoves, that the Tenant has Garntſhment by 15 
Days in the Attaint; for this Statute of Articuli ſuper Chartas does net give any leſs Term, but only in an 
ie of ++ Nevel Diſſeiſn in E. R. C. B. or in Eire. 2 Inſt. 568. | 

++ Note, that in E. R. they allow'd Attachment in Aſſize of Novel Diſſeiſin of 3 Days and leſs ; quod 
Nota. Br, Attachment, pl. 13. cites 22 Af. 79.8. P. F. N. B. 177. (D) 

This Branch, as to B. R. ſeems to be in Afirmance of the Common Lat); for in criminal Cauſes, 
which concern the Life of Man, if a Man be indifed of Treaſon or Felony in the County where H. R. 
doth fit, the Verire fac” for the returning of the Jury need not bave 15 Days between the Teſte ard the 

eturn ; nay, the Entry may be Ideo immediate venir inde jurata, &c. Haut if the Indictment be talen 
in any other County, and removed into B. R. there ought to be 15 Days between the Teſte of the Venire 
fac. and the Return. 2 Inſt 568. . 

Commiſſioners of Oyer and Terminer may, in caſe of Treaſon, Felony, Miſpriſion, Treſpaſs, &. try the 
Priſozer the ſame Day they award the Venire fac', as by divers Precedents, ancient and late, do appear: 

| Hut 


P 1 12 ; "Pp 
48 SUMMONS. 
But the Commiſſioners muſt make a Precept in Parchment, under their Seals, for the returning of a Jury 
immediately the ſame Day, if they will, or any Day after. And Iikewiſe Fe of Gaol Delivery, or 
Juſtices of Peace, may try the Priſoner the ſame Day, or any Day after; but need not make any particular 
Precept. For the Juſtices of Gaol Delivery, and Juſtices of the Peace, make a general Precept in 
Parchment under their Seals for the Summons of the Seſſions, and for Return of Juries, &c. and 
therefore any particular Precept is not requiſite. There was a general Summons made 40 Days before 
the ſitting of the Juſtices in Eire. 2 Inft. 568. | 


*The printed Books leave out (or before the Juſtices of the Common Bench) which ought to be 
added. 2 Inſt. 567. 


22 — 


1 
' 4 


2. Si Summonitio omnino dedicta ſit, & petens ſe teneat ad defaltam, 
vocandi ſunt Summonitores, ut teſtificentur Summonitionem, & cum dili- 
gentur examinati concordes inveniantur ſumm' teſtificantes tune primo 
vadiat ſummonitus legem, per quam ſe defendat contra ſummonitorum teſti- 
ficationem, & non ſolum quod ſummonitus non fuit in propria Perſona, 
fed quod nulla ſummonitio venit ad ipſum nec ad domum neq; ad familiam 
per quam inde fuerit premunitus ante diem litis. Si autem ſummoni- 
tores in probatione ſummonitionis diſcordes inveniantur, non habebit 
ſummonitus neceſſe ulterius defendere ſum' ſed dabitur ei alius dies in 

Cur. niſi tunc gratis voluerit reſpondere. Fleta, Lib. 6. cap. 6. S. 12 
& 13. | 
3. Summons upon Grand Cape, and other Summons ſhall be ſerved 15 
Days before the firſt Day of the Return of the Writs ; but 15 Days before 
the fourth Day of the Return is not ſufficient; and becauſe it wanted 
Days of the 15 before the farſt Day of the Return, the Demandant 
could not recover Seiſin of the Land. Br. Summons in Terra, pl. 6. 
cites 24 E. 3. 
Fr 4. Attachment of the Bailiff of the Defendant in Aſſiſe, by Pledges, is 
= no good Attachment. Br. Attachment, pl. J. cites 28 Aff. 40. 2 
0 F. In Aſſiſe the Tenant ſaid, that ot attach'd by 15 Days; and the 9) 
11 Sheriff was examined, who ſaid, that he warn'd the Tenant in the Preſence 3 
WW of 4 good Men 15 Days before, &c. but no Attachment was made of the 
4 Tenant's Goods, nor Pledges found, &c. and the Attachment awarded good 
# £ enough; Nota. Br. Attachmment, pl. g. cites 34 Aff. 1. 
4 Fleta, Lib. 6. If the Tenant appears by the Summons, he ſhall not take Ad vantage 
1 6. cap. 6. of ſaying, that he was not well ſummon'd. And the ſame Law, if he 
4 * be eſſoigu d; becauſe theſe things affirm the Summons. Br. Summons in 
Terra, &c. pl. 22. cites 46 E. 3. 30. 5 
1 7. It was agreed, that in Præcipes againſt 43 the Sheriff cannot ſum- 
| mons the one, but this is Summons againſt all. Br. Sommons in Terra, pl. 
3. Ed. 4. 21. 
| 8. In Actions in the Realty, the Proceſs is Summons, Attachment, and 
i Diſtreſs Infinite. The Summons ſhall be of the Defendant by his 
Goods. The Attachment is a Proceſs to take Surety of the Detendant 
10 by certain of his Goods, mere perſonal Chattels, (viz. neither real, as 
30 Ward, or the like; nor Parcel of his Franktenement, as a Clod of the 
4 Land, &c.) that he ſhall be there to anſwer; which Goods he ſhall for- 
4 feit, it he does not appear; and for that Reaſon it muſt be of his own 
Ns! proper Goods, and not of ſuch as are lent or pledg'd to him. And the 
40 Sheriff may either take them with him, or leave them with the Party 
as he pleaſe; But be it which it will, the Property is not out of the 
Party till he makes Default. Fin. Law, 94. a. b. | 
9. To prove a Summons of the Tenant there ought to be 2 or 3 Wit- 
| meſſes. Co. Litt. 6. b. 
See Diſceit 10. 31 Flix. cap. 3. F. 2. For the avoiding of ſecret Summons in all real 
(A)pl.1— Actions, without convenient Notice of the Tenants of the Freehold, be it alſo 
If the Pariſh ardained and enacted by the Authority of this preſent Parliament, that after 
extends into | 
2 Counties, every Summons upon the Land in any real Action, 14 Days at the leaſt before 
and the the Day of the Return thereof, Proclamation of the Summons ſhall be made on 
Land lies in à Sunday, in Form aforeſaid, at or near to the moſt uſual Door of the Churches 
the Pariſh 9 Chapel of that Town or Pariſh where the Land, whereupon the Summons my 
made, 


5 84 
„ IRE 


"A 
* 2 


# 0 
1 . 
. - 
8 — 3 2 


8 . " Vin 4 
4 — 


2 


ot her Coun 


'B Aud if ſuch Summons ſhall not be proclaimed and returned, according tothe rat L 


Trnor and Meaning of this Act, then no Grand Cape to be awarded, but an the Procla- 


: in 
Meaning of this AG. 92 Church, in 
oy ; | | the ſame 

Manner as if all the Pariſh was in one County; and the Sheriff of the 8 where the original Writ 
is brought, ſhall make the Proclamation 1n the other County at the Church there, and has ſufficient 
Warrant to do it by the ſaid Statute, tho' he be not Sheriff of the County where the Church is. And. 
278. pl 286. Trin. 34 Eliz. Anon. | | 

But if there be no Church in the Pariſh, the Summons by the Common Law is ſufficient ; for it was not 


1 5 | the Intent to have Summons at the Church where there is no Church; And fo it ſeems when there is 
v Sermon nor Prayers meane between the Delivery of the Writ to the Sheriff, and the Return or Time 


= limited in the Statute. And. 278. pl. 286, Trin. 34 Eliz. Anon. 


So if the Land lies in 4 Pariſbes, and there is no Church in one of them, it is ſufficient to make Pro- 
clamation where the Church is in which Pariſh the Summons is made. And. 278. Trin. 34 
Eliz. Anon. | 

And if there be a Church in every Pariſh, Proclamation need not be made at all the Churches; but if 


L it be made at any of the Churches, it is ſufficient. Brownl. 126. Allen v. Walter ——S. C. Hob. 133. 


Per Curiam held accordingiy, that the Proclamation was ſufficient. 1ſt. In Imitation of the Common 
Law, where Summons upon the Land in one Town is ſufficient. 2dly, The Words of the Statute are, 
For avoiding of ſecret Summons, and to give convenient Notice to the Party; both which are ſatisfied in this 
one Proclamation. 3dly. Other Expoſition would be miſchievous ; for the Land may lie in 20 Towns, 


sand ſo the Notice muſt be at every Town, and every one upon a Sunday, and every one 14 Days be- 


fore the Return of the Writ. And tho' there was no actual Summons return'd, but only the Names of the 


23 | Summoners, that was not regarded ; for that is all the Form at the Common Law, and there is no Altera- 


tion made by the Statute in the Point of Summons. Hob. 133. Allen v. Walter. 

. where he did return that he had proclaimed the Contents of the Writ, that is inſufficient. Hob. 133. 
Allen v. Walter. For he ought to ſay what. Brownl. 126. S. C. | | | 

782 It was moved to ſet aſide the Grand Cape, Proclamation not having been made 14 Days before the 


Return of the Summons according to the Statute 31 Eliz. cap. 3. 8. 2. the Summons was returnable 


8 Ani mar. and Proclamation made October 27, which was but 6 Days before the Return; the Court made 


BE a Kule to ſhew Cauſe, which was afterwards made abſolute. Barnes's Notes in C. B. 1. Eaft. 8 Geo. 2. 


Freeman v. Canham. 


Rep. of Pract in C. B. 115. Freeman v. Cannon, S. C. No Defence being 


made, the Rule was made abſolute, on Affidavit of Service, 


11. In Summons in real Actions, the Summoners in the Preſence of the 
Pernours Veiors &c. ought to ſummon the Tenant, 1ſt. Z0 keep his Day, 


azad name it in Certainty to render E&9c. z2dly. They ought to name the 


Name cf the Demandant &c. 3dly. They ought to name the Land in 
Demand. 6 Rep. 54. b. cites 3 E. 3. 48. 43 E. 3. 32. a. 50 E. 3. 16. b. 
12. Diſceit for Non- ſummons in a Formedon in Remainder; the Sum- 


Be moners and Veyors were examined by the Court, as it was held they ought 


to be, and not by the Clerks, whether they ſpake the Words, or the Bai- 
, and at what Time; and it appeared they did it after Sun-ſet : And by 
all the Court, the Summons was not well made. Cro. E. 42. pl. 2. 
Mich. 27 & 28 Eliz. C. B. Greene v. Ardene. 


. 


. 
Fr © OI 


(C. ) Summons. I other than Real Actions. Good. 


. Commons 70 appear on Friday the 17th of April, where Tueſday is the 6 Mod. 41. 
3 ) 17th, is as no Summons ; tor the Time being impoſſible, it was S. C. accord- 
the ſame Thing as if there had been no Summons. And when one Day $5) 


n 
WC. TC S. C. cited 
is ter forth in the Conviction, as that he was ſummoned to appear, and $ Mod. : 78. 


by Virtue thereof did appear on Friday the 17th &c. his Appearance Trin. 11 
Cannot be intended on another Day; and tor that Reaſon a Conviction ir 77 
I 55 quaſh'd. 1 Salk. 181. pl. 1. Trin. 2 Ann. B. R. The Queen v. Ven 45 
=_ -ycr. . Oe ATIR Ee | 


v. Venables, _ 


O (C9 Neceſſary, 


Summons. 


See Fel); (C. 5) Neceſſary. In what Caſes. In other than Real 


paſs (B. a) , 

Actions. 
Cited by {i 2 2 BD | 3 
Powel J. 2 J. Here a Capias iſſues out of an Inferior Curt, and no Summons 
Lutw. 1565, was firſt iſlued, Falſe Impriſonment lies upon the Arreſt. 


and denied. Vent. 220. Trin. 24 Car. 2. B. R. Read v. Wil mot. 
4 Mod. 33. 2. Summons is neceſſary in all Caſes of Disfranchiſement, except where 


& 9 * the Party does not live within the Corporation, but in ſome diſtant Place, 
Min B R. Ld. Raym. Rep. 225. Hill. 8 W. 3. B. R. in Caſe of the King v. 
the City of Chalke, cites it as the Rule down in Glide's Caſe. 

Exeter v. | | | 

Glide, and cites James Bagg's Caſe; and Holt Ch. J. held, That there ought to have been a parti. 
cular Summons for a particular Charge, and that it is not ſufficient to ſummon him generally, and then 
to allege particular Crimes againſt him, which he may not be prepared to anſwer ; and therefore the 
Words Licet ſummonitus fuit {which were mentioned in the Return) were not material. But by the Opi- 
nion of the other 3 Juſt. the Return in this Caſe was held good. And 1 afterwards in Mich. Term; 
Will. z. one Morris brought a Mandamus to be reſtored to the Place of a Capital Burgeſs of the Devizes 
in Wiltſhire, and a Return was made of the Cauſes of his diſplacing; but no Mention was made that lie 
had any Notice or particular Summons to anſwer the Charge: And judgment + SY in that Caſe, 
8 to the Opinion of the Ch. Juſt. that the Return was ill. 12 Mod. 27. The King v. 

lide, S. C. | | 


1 Salk. 181. 3. D. was convicted upon a Penal Statute of 7 Fac. 1. cap. Y. for in- 
pl. 1. S. 8 bezilling of Yarn delivered to him to be woven, Per Holt Ch. |. Of Com- 
dec mon Right the Party ought to be ſummon'd, if poſſible; and it would 
96. S. C. be well to ſer forth, That he was ſummon'd, and appeared, or did not 
but not S. P. appear, or could not be found to be ſummoned; and though the Act of 
Parliament orders the Offender ſnould be convicted, yet that muſt be in- 
tended after Summons, that he may have an Opportunity of making his 
Defence; and it is abominable to convict a Man behind his Back. And 
all the Court agreed, That of Common Right there ought to be a Sum- 
mons. 6 Mod. 41. Mich. 2 Ann. B. R. The Queen v. Dyer. 
2 Barnard. 4. An Order of Baſtardy was quaſh'd, for not ſetting forth that the 
Rep. in . R. Party was duly ſummon'd ; for it is againſt the Law of England, that a 
287 in Caſe Man ſhould be impeach'd without Notice to make his Defence. 8 Mod. 3. 
of the King Mich. 7 Geo. The King v. Glegg. | | | 


v. Cotton, ; 
Paſch. 6 Geo. 2. cites the Caſe of the King v. Gregg, Mich. 13 Geo. 1. and in the Caſe of the King vb. 
Holland, Trin. 5 Geo. 2. and the Caſe of the Queen v. Squire, and of the King v. Allington. 


5. Where a Mandamus was directed to the Chancellor &c. of the Uni- 
verlity of Cambridge, to reſtore Dr. Bentley to his Academical Degrees, to 
which a Return was made, but no Mention therein that the Doctor was 
ſummoned, nor did the Return ſer forth that the Proceedings in the Vice- 
Chancellor's Court, or the Congregation, are according to the Rules of the 
Civil Law, and therefore the Return was held ill, and that therefore the 
Proceedings muſt be intended to be agreeable to the Rules of the Com- 
mon Law; and if ſo, it not appearing that the Party has any Relief by 
applying to another Court, this Court will relieve him, if he has been 
proceeded againſt and degraded without being heard, which is contrary 
to Natural Juſtice. And therefore a Peremptory Mandamus was granted. 
2 Ld. Raym. Rep. 13 34. Hill. 10 Geo. The King v. the Chancellor &c. 
of Cambridge Univerſity. 

A Summons 6. Exception was taken to an Order of Sons made to hinder the De- 
need not be fendant from ſelling Ale, That it did not appear that the Defendant was 
23 ſummon'd. To this it was anſwer'd, That tis true a Summons had been 
of Tuſices, neceſſary, if the Statute had not given the Seſſions, or two Juſtices, an 

8 | abſolute 


3 


n 
- tee 3h 


+ 
N. 
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— 


abſolute Power to put down Alehouſes at their Diſcretion ; but that where where they 
they have an unlimited Power, it is nat neceſſary to ſet forth any Summons in ave J arte. 
their Order, neither is a Summons ever ſet out in Orders, but in Convittions if chen a 
for Deer-ſtealing, or the like, where great Fines are impoſed, there *tis ceed _ ut 
uſual to ſet forth that the Party was ſummoned ; bur *ris not lo in Orders /ummoning 


tor Baſtardy. 8 Mod, 309. Mich, 11 Geo. The King v. Auſtin, yd 4 * 


8 Mod. 377. 


ly Information. 2 Ld. Raym. Rep. 1407. Trin. 11 Geo. The King v. Venables. 
S. C. accordingly, as to its not being neceſſary to mention the Summons in the Order. 


b) Summons. Attachment. By the Goods of whom 
_ One may be attach d. 


1. IF B. bas Goods of A. in his Poſſeſſion, B. may be attach d by No Goods 
thoſe Goods ; for B. is charg d to render it to A. xx Þ, 4. 90. b. fall be ar- 


tach'd, but 
the proper Goods of the Party, and not Goods pledg'd nor Goods borrowed. Br. Attachment, pl. 20. 
Cites 35 H. 6. 25. ED 7 | 


2. In an Action againſt Baron and Feme, the Feme, becauſe ſhe Firzh, Th.. 
has no Goods, ougyt to be attach d by the Goods of the Baron, Attachment, 


L. 4 c 
Contra 7 Y. 6. 9. b. 2. Cites 


lich. 7 H. 
| | . - 6. 9. that ſhe 
may be attach'd by the Goods of the Baron.——And Idid. pl. 4. cites Trin. 26 H. 6. accordingly.— 


Fitzh. Tit Forfeiture, pl. 17. S. P. admitted, cites Mich. 8 E. 2. 


3. So in Action againſt the Sovereign and his Commoigne, the bir Tr. 
Commoigne bought to be attach d by the Goods of rhe Sovereign. ) Attachment, 


I. 2. cites 
I), 6, IO, ich. 4 H. 6. 
9. S. P. ac- 
ingly. 


* 


_—_—— 


(E) Summons and Severance. In what Actions it lies. gee (1. 2) 


LIT lies fn Action of Waſte, becauſe the Land is to be recovered. 


Br. Summons 
. and S * 
48 E. 35 32. 2 . 4. 2. Peres 


(bis) cites 8. C. S. P. Br. Waſte, pl. 29. cites 42 E.3. 21, 22,——S. P. For the Writ is Ad Ex- 
heredationem, and the Action of Waſte is 2 Plea real: In an Action of Waſte brought by 2 in the Te- 
nuit, a Releaſe of the one is a Bar to both; but otherwiſe it is in the Tenet; for there it bars but him- 
ſelf, 2 Inſt. 307. | 


2, It lies in Quare Impedit. 11 I, 6, 23, h. * 55, adjudged + 21 It lies in 


E. 3. 38. b. ve page . 
* f 1 4 ; A g 3 n 

Writ of Error upon it, Cro. E. 324. pl. 16. Paſch. 36 Eliz. B. R. Pipe v. the Queen. * Br. 1 
mons and Severance, pl. 21. cites S. C. — In Quare Impedit by 2, if they vary in Count, there the De- 


fendant may plead it to the Count, and the Writ ſhall abate; Per Littleton and others, and they ſhall 
not be ſevered. Br. Count, pl. 66. cites 6 E. 4. 10. | 
Br. Summons and Severance, pl. 13. cites S. C. 


3. Bur the other ſhall have the Suit of che Whole. Contra, 21 E. 3. 


38. U. ; 3 | / 

4. It lies in * Ward of Body; becauſe it goes in Diſadvantage of Jenk 24. pl. 
his Companion, being entire. 49 E. 3. 19. 27. 18 E. 3. 56. 30 E. 3. 30. 705 * 
Dubitatür. xx h. 6. $5. f 38 E. 3. 9. b. adjudged +. 4 E. 2. . mn da de 
2. > b 3 E 5 N b e Br. Summons and Severance pl. 1 cls 8. 0. 


4 4 
v 


5. So 


| 


62 Summons and Severance. 
5. So in Right of Ward of Land Summons and Severance lies, 


becauſe it is ſeverable, and he is to have the Moiety. 49 E. 3. 27: 
6. So it lies in Right of Mard of Body and Land. 45 E. 3. 10. 


Br. Charters . Tt lies in a * Detinue for Charters, for Perad venture he is to 


de terre, pl recover a Marranty by it. 20 H. 6. 45. 18 E. 3. 56. adjudged. 
Fitzh. Tit. Severance, pl. 2. 20 H. 6. 45. & pl. 14. H. 19. E 3. That Summons and Severance lies in 


Detinue of Charters ; And ſays, that ſo it ſeems of Actions real or mixt, but not perſonal ; But that 


Firzh. pl. 32. is to the contrary. ' : | | 
* 8 P. Br. Summons and Severance pl. z. cites 34 H. 6. 31. & 35 H. 6. 19. 


10 Rev. 135. 8, It does not lye in Quid Juris clamar. 48 E. 3. 32. 
In Caſe of 


Read v. Redman; But the Nonſuit of the one ſhall be the Nonſuit of the other, for the Tenant ſhall 
not be compelled to attorn to one only. 


9. In Forgery of Falſe Deeds Sttmmons and Severance does not 
Ive, 18 Þ. 6. 6. 


*S.P. Br. 10. It lies in Action of * Debt by Executors. 10 H. 6. 2. b. 


Summons - 3 | 
and Severance pl. 1. cites 25 H. 6. 3. S. P. Ibid. pl. 2. cites 34 H. 6. 31 & 38 H. 6. 19. 


S. P. 10 Rep. 134. Paſch. 10 Jac. C. B. Redman v. Read. 


Gove and 11. It lies in Action of Treſpaſs by Executors of the Goods of the 


Converſion by © 
« Ka of 7 Teſtator taken. 14 0. 4. 29. 


againſt the 12, Bur otherwile it is if it be Quare bona Sua cepit. 14 I), 4. 29. b. 


efendant, | | 
for a Bond, and declare, that it was loft in the Teſtator's Life-time, but lay the Converſion ſince his Death; 
Two of the Plaintiffs were ſummoned and ſevered, and Non' Pros enter'd as to them, to the 3d the De- 
fendant pleaded Not guilty, and found againſt him, and 500 J. Damages. Upon Motion in Arreſt of 

udgment, it was held by Hale Ch. B and the whole Court, that Summons and Severance did not lye 
in this Caſe, becauſe the Converſion which is the moſt materia] Part of the Declaration was in the Exe- 
cutor's own Time; So that the Action was grounded on their Poſſeſſion, as Treſpaſs of their own Peſſeſſion, 
in which Caſe Summons and Severance does not lye, and conſequently rhe Nonſuit of one is the Nonſuit 
of all, and all the Proceedings after are to no Purpoſe. And per Hale chief Baron, there are two Sorts of 
Severances, one when a Plantift will not appear, and the other, when all appear, but ſome one or more 


will not proceed and proſecute, there he or they ſhall be ſevered by Order of Court. Hard. 317. pl. 


11. Mich. 14 Car. 2. in the Exchequer. Manly v. Lovel. 


It was held 13. Attaint by three, They were eſſoign'd at the firſt Day, and at the 
bes Tan way Day of Adjournment of the Eſſoign, two did not come, by which Summons 


the Nature of Ad Sequend' ſimul was awarded, and no other thing againſt them &c. 
the Action But it does not appear upon what Action the Attaint was founded. Br, 


upon which Sommons and Severance, pl. 15. cites 7 Aſſ. 8. 


it is founded, | | 

ſo that if Summons and Severance lies in the firſt Action, it ſhall lie in the Attaint, and otherwiſe not. Br. 
Sommons and Severance, pl. 2. cites 34 H. 6. 31 & 35 H. 6. 19.——Therefore, where it is brought upon 
Formedon, or ſuch like, Severance lies; Contra where it is founded upon Treſpaſs, Conſpiracy, and ſuch Ac- 


tions perſonal ; There if it be brought by two, and the one will not ſue, this ſhall be the Nonſuit of 


both. Ibid. 


Aſſſe by two 14. Aſſiſe by 8 Daughters, 5 are Nonſuited, or will not ſue, they ſhall 


the one did be ſummon'd and ſever'd; Quod nora. Br. Sommons and Severance, pl. 
not come, by . 

which Sum- I6 cites 10 E. 3. 

mons Ad Se- | | | | 

quend* fimul iſſued returnable ſuch a Day, at which Day the Parcl vas ſine Die by the not coming of the 
Juſtices, by which general Re- attachment iſſued, and at the Day the one came and the other not, but 
made Default as before; by which the Plaintiff prayed, That he be ſevered, and becauſe the Re-at- 
tachment did nothing but revive the Aſſiſe and not the Meſne Proceſs nor the Summons, therefore Summons ad 
ſequend* fimul was awarded; Quod nota, Br. Sommons and Severance, pl. 4. cites 44 E. 3. 16. 
S. P. in Præcipe quod reddat. Br. Sommons in Terra, pl. 15. cites 8. C. | 


If Judgment 15. Writ of Error was brought by ſeveral founded upon Writ of Raviſb- 
be had a- rent of Ward, They appeared 0 Attorney, and after two of them made 
e 


bangs Default after Appearance, and therefore were ſevered by Award without 


would bring Proceſs. And ſo ſee that the Severance lies in Writ of Error founded 
8 upon 
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upon a perſonal Action. Brooke ſays the Reaſon ſeems to be in as much a * W, 4 Er- 
as the Plaintiffs in the Writ of Error made Default in the Writ of Raviſh- vs = Vil 
ment of Ward, and ſo in a Manner they are by way of Defence, in which not Pin, he 
cCaſe the Act of the one ſhall not prejudice the other in Action perſonal, ſhould be 
= contra of the Plaintiff in Action perſonal ; For the Nonſuit or Releaſe of fummon'd & 


the one goes againſt both. Br. Sommons and Severance, pl. 19. cites 29 8 


* 8 
© WA 
5 


Aft. 35. a Writ alone 
3 | | It is not 
5 good. Carth. 7. Trin 3 Jac. 2. B. R. Hacket v. Herne. 3 Mod. 134. S. C. 


In falſe Judgment, one of the Plaintiffs, who before had appeared, was nonſuit and ſevered. D. 262. 
b. pl. 32. 


= * 
<6 a” 
. ©, v4 Ge L 
1 * 4 7 
L U Py 


5 16. Champerty by two againſt one who maintain'd in Scire facias upon In Champerty 
( Recognizance brought by the Plaintiſf for the Part of J. N. The one founded hon 


. e ach ** . a perſonal Ac- 
= Plaintitf was nonſuited, and it was awarded the Nonſuit of both, and 2 3 


that Severance does not lie; contra by ſome, if the Action had been mons and Se- 
= tounded upon a Real Action. But Brooke ſays it ſeems that all is one; verance docs 
For a Man ſhall recover only Damages in this Action; Contra of Attaint; Ur lie; per 


IJ 
tor by Attaint upon a real Action, a Man ſhall be reſtored to the Land, ws" og 


and jo recover Land; But contra in Champerty. Note the Diverſity. Br. it lies in this 
= Sonmons and Severance, pl. 7. cites 44 E. 3. 6. | Action 
. | where it 1s 
founded n real AHion. Brooke ſays, Quære inde ; For it ſeems that it does not; For it is not like 
to Writ of Error or Attaint, which ſhall reverſe the firſt Action; For this Action of Champerty is only 
RE to recover Damages or Penalty againſt the Party Defendant ; for the Writ at the Suit of the Party, ſays, 
Ad grave Damnum, &c. Br. Sommons and Severance, pl. 20. cites 47 Afl. 3. | 


1᷑5). It lies in Writ of Cinage. Br. Judgment, pl. 144. cites 10 H. 6. 
8 | 9, 10. | . . | 
= 18. It was agreed arguendo, that in Audita Ouerela brought by two, upon 


1 


be, inaſmuch as they are by way of Defence; and of the Part of the De- 
tendant, the Default of the one thall be the Default of both. Br. Som- 
WE mons & Severance, pl. 2. cites 34 H. 6. 31. & 35 H. 6. 19. 
109. It lies in Writ of Iatruſion, Raviſhment of Ward, and other like 
RECs, as Fjet7ment, &c. where a Man is to recover the thing itſelf 
which is in Demand. Per Vaviſor. Kelw. 47. b. pl. 4. Mich. 18 H. 
. Anon. 3 
20. In a Nativo habendo Summons and Severance lies not. But in a 
Libertate probande it is otherwiſe. F. N. B. 78. (I) 

21. Ina 2 5 brought by 2, Summons and Severance lies; and 
he Nonſuit ot the one ſhall not be the Nonſuit of the other. F. N. B. 
28. (K N 
. * 2 a Writ of Eſcheat, Formedon, Error, * Nuper Obiit, if one Co- * Nuper Obiit 


arcener &c. deforces the other, he that is deforced ſhall be ſummon'd x aegnd 
58 | | ird, the 


3 0 
n 


and ſever'd. Sce Jenk. 42. pl. 79. 


No one was ſum- 
—_—_ ; mond and 
gc vcd, and the other awarded to ſue alone for the third Part. Br. Nuper Obiit, pl. 1. cites 45 E. 
8 3. 49. Ne 
= 23. Summons and Severance lies in a Writ of Partition, and yet he 

bat was ſever'd ſhall have his Part; for Partition muſt be of the Whole. 

enk. 211. pl. 46. 


24. In an Aſſize of Nuſance Summons and Severance lies. Godb. 59. 
l. o. Mich. 28 & 29 Eliz. B. R. in Giles's Caſe. 

25. And therefore it lies in an Action on the Caſe Dnuare exaltavit 
. * per quod Pratum ſuum inundatum fuit. Godb. 59. Giles's 
ale. 6 3 1 


Lt 42 
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Summons and Severance. 
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(E. 2) At what Time. 


1. Ummons and Severance is always before Appearance, and Nonſuit 

after Appearance, where the Severance is without Proceſs, &c. 

10 Rep. 135. a. In a Nota by the Reporter, at the End of the Caſe of 

4 Read v. Redman, cites 38 Aff. 39. 26 Aſſ. pl. 35: 

L. P. K Tit. 2, Error was brought of 9 in Ejectment againſt 2 Deſen- 
duden dants; and afterwards one of the Plaintiffs in Error gave a Releaſe 
race cies LO the Defendant in Error, who pleaded it in Bar as a Plea Puis dar. 
6 W.& M. raign Continuance. It was inſiſted upon Demurer, that after in Null 
in B. R. oft erratum pleaded, there cannot be any Summons and Severance ; and 
that Sum reſolved, that the Releaſe ſhould bar him only that releaſed. Cro. ]. 


none and, 15. e 4 Jac. B. R. in Caſe of Blunt and Farley y, 


verance was 
after Joinder Snedſton. 

in the Aſion- | | P 
ment of Er- 

rors. 


(E. 3) Neceſſary. In what Caſes. 


1. A PFrit of Error to reverſe a Judgment given againſt 20, was 

brought by them all; but only one of them appear'd, and the 
others Exacti non venerunt Afterwards the one aſſign'd Errors alone. 
Ir was held, that the Aſſignment of Errors of the one only, per ſe, 
without ſuing a Summons and Severance of the other 19, is as null and 
void; and the Writ was abated, and Execution awarded. Cro. E. 891, 
pl. 8. Trin. 44. Eliz. B. R. Andrews v. Lord Cromwell. 


(F) Severance. In what Caſes it lies. \ 


1.J92 ſuch Caſes, where Men may have ſeveral Actions, if they joil 
in an Action, there ſhall not be any Severance in it for their 


Br. Summons 2, As if ſeveral are out-law'd in Appeal of Murder, if they join ins | 


and Seve- Writ of Error, there cannot be any Severance therein, becauſe they 
rance,Þ*.""- might have had ſeveral Writs. ) H. 4. 45. b. 


Contra in 
Præcipe quod reddat. —— Writ of Error to reverſe an Outlawry, muſt be brought in the Names of 
both the Parties outlaw'd ; and if one only appear, the other may be ſummon'd and ſever'd, for the he- 


nefit of him that appears only. Per Cur. 2 Salk. 496. pl. 7. Paſch. 4 Ann. B. R. Symmonds v. Bingoe 
& Cook. | 5 


But when 3. In Conſpiracy againſt two, the one pleaded Not Guilty, and the 


they plead a other another Plea; and the Jury paſs'd againſt them to the Damage of 
Joint Plea, 3 100 l. The one brought Artaint alone, and it was adjudged, that it 


Releaſe, or 


the like, lay well of the Principal; But he was compell'd to abridge his Demand 
which is of the Damages; for as to the Principal, their Pla was ſeveral, and 
found againſt therefore may ſever in Attaint ; but the Damages were entire, therefore 


m—_ 1 he ſhall abridge as to this, tho? he has paid the Whole, and made ſar- 


nal, there of Miſe of it: For the Court ſhall intend that both have paid it, according 
| 1 to 


; / 
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1. TE Jultices of Niſi Prius have not Power to do it. 2 P. 8 P. And it 
4. 23. U. | | $24 
ber We. ; | they ſhall 
urceaſe from taking the Inqueſt, and the 2 of the Bank, cubo have the Record, ſpall give the Jude- 


ment, and others in a contrary Opinion; therefore quere. And Brooke ſays, this leems to be of the 
taking of the Inqueſt. Br. Summons and Severance, ne 


was ſaid that 


b . — r n n N — N 6 G * 2 
J Summons and Severance. 99 
* to the Form of the = 244g Br. Summons and Severance, pl. 2. cites TN they 
br 6. A all join p 
1 34 H. 6. 31. & 35 8. 19 | . and yet 
1 there, if the one will not ſue, Severance does not lie. Ibid. 
2 4. Where a Man leaſes Land for Life, and has Iſſue two Daughters, and 
1 dies ; and the one takes Baron, and the Tenant grants to her and her Baron 
24, his £/ ate, this is no Surrender; per Vaviſor, J. clearly. And if they 
o nate, the Action of Waſte ſhall be brought in all their Names, and the 
Aaron and Feme ſhall be 1 and ſcver d. Br. Summons and Seve- 
= rance, pl. 14. cites 21 H. 7. 40. 
"Mt 5. Error in C. B. was brought by ſeveral Defendants ; the Defendant The Writ 
nin Error pleads the Releaſe of one of the Plaintiffs only. This is a good - 1 
Bar againſt the Releaſor, but not againſt the others; and therefore there * _ 
_ ought to be a Summons and Severance, and for that Reaſon Judgment of the firſt 
Hs rever Sd Niſi &c. Cumb. 95. Mich. + Jac. 2. B. R. Croket v. Da- Action; ſo 
niel. cites 2 Cro. 116. Blunt's Cafe. that if Sum- 
N , 1 5 mons and 
We Severance lies in the firſt Action, then the Releaſe of one Defendant in a Writ of Error brought on 
BE ſach Action is a Releaſe of the other Defendant. Godb. 59. pl. 70. Mich. 28 & 29 Eliz. B R. 
N Wes Giles's Caſe. 

((o) At what Time. In what Caſes there ſhall be 

Severance without Mrit of Summons ad ſequendum 

4 8 ſim ul. 

5 

1 

1 Wo Frer Appearance made by 2 Jointenants Plaintiffs, ff one makes A Wrir of 
"= Default he ſhall be ſevered immediately without ſulng Sum⸗ — 2 in Al- 
3 1 * | te was 
mons ad Sequendum, 2 . 4. 23. b. | Cs by 
"EE | ſeveral. One 

" ha Plaintiff in Error appeared, and the others made Default; he who appeared ought to have prayed Proceſs 
EH Ad ſequendum ſimul, and thereupon Judgment of Severance ought to have enſued ; for before Appear- 
8 ance there can be no Judgment of Severance without Proceſs; but otherwiſe it is after Appearance. 

RS Yelv. 4. Paſch. 44 Eliz. B. R. in Caſe of Ld. Crumwell v. Andrews, cites 38 E. 3. 3. b. 

bf * Br. Summons and Severance, pl. 10. cites S. C. 5 | 

In ; ; 7 My Bur otherwiſe it is if one makes Default before Appearance, 2 Br. Summons 

" I), 4 23. b. and Sever- 

11 ance, pl 10. 

= cites 8. C. 

| 4 I 7 x: 

'  —- = ; a 

„ (H) What Judges have Power to award 

* a Severance. 
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56 Summons and Severance. 


1. tt 


Sce ( z) (I) Summons and Severance: Vat Perſons ſhall be 


ſummon'd and ſever d. 


1. IV. Coparceners bring Writ of Coſinage, und one 1s nonſuired, ſhe 


ſhall be ſummon d and ſever d. 10 . 6. 9. b. 1 

5 | 2, So if one releaſes he ſhall be ſevered, 10 I), 6. 9. b. | 5 
Soit Je, 3+ In Quare Impedir by Coparceners, they may be ſummon d and a 
17 9% _ 

Ollas Ife. ever d. 38 E. 3. 35. adjudged. Z 
dit, and the one will not ſue, he ſhall be ſummon'd and ſever'd, but if he will vary in Title, there the 7 
Writ ſball abate without Remedy; for then it appears that they have joined upon ſeveral Titles; Quod Des 
nota, Br. Quare Impedit, pl. 2. cites 26 H. 8. 5. | 55 
4. Ik 2 Executors ſue Execution of Damages recovered by Teſtator, V 


Summons and Severance lies. 31 E. 3. 13. b. 
But it lies 5. So in Action of Treſpaſs by Executors, ot the Goods of the Teſta- 


5 * 0 tor taken, Summons and Severance lies. 14 H. 4. 29. 
Je Co. Litt. 139. a. (h) is, that it lies for Goods taken 


oy 


own Poſſeſſion. Hard. 318. Manley v. Lovell. 
out of their own Poſſeſſion. 


It lies in 6. So in an * Account by Executors againſt the Bailee of their 
" q<count, 35 Teſtator, Summons and Severance lies. 20 E. 3. Account 78, 
4 by the Receipt adjudged, 
2 4 of their own Ea 
Hands. Co. Lit. 139. a. (h) | 

* S. P. Br. Summons and Severance, pl. 9. cites 48 E. 3. 14. Brooke ſays, And ſo ſee Severance in 


Aion perſenal by Executors. Contra by other Men in Action perſonal. S. P. Ibid. pl. 2. cites 34 Hf. 
6. 31. 4 H. 6. 19. | 


See (F) pl. (I. 2) Executors. In what Caſes and Actions they may 


10, 11, 12. IE 

A be Summon'd and Sever d. 

5, 6. | 

was ogg | EBT by 2 Executors, Excommunication was pleaded in the one, by 


ance, pl. 3. which he was demanded, and did not come; wheretore he was ſe- 
cites S. C. wvered by Award, and the other admitted to ſue alone: And ſo ſee that 

both did not ſue; quod nota. Br. Executor, pl. 30. cites 42 E. 3. 13. 8 
Otherwiſe it 2. Debt by 2 Executors, the Defendant was outlawed, and ſued Charter 
2 is ack of Pardon and Scire facias againſt the Executor who was not ſerved, by 
z OE * which he ſued again, which was returned ſerved againſt the one, and not 
Perſon ; the againſt the other; and the Plaintiff prayed Sicut Pluries, and could not 
Reaſon have it, but was compelled to count againſt him only. Br. Executor, pl. 44. 


ſeems to be (rag 
inaſnuch Cites 3 H. 4. 10. | 


_ = Executor may be ſummon'd and ſever d, and the one who comes firſt by Diſtreſs ſhall anſwer. 
id, FN | 


* 


3. In Action againſt 2 Executors, the one made Default, he ſhall be ſe- 
vered, and the other ſhall plead; Per Martin. Br. Executors, pl. 156. 
cites 10 H. 6. 2. 3. and Fitzh. Executor, pl. 10. | 

4. In Debt for Arrears of Annuity granted by Deed to the Zeſtator, Sum- 


70 and Severance lies for the Executors, Keilw. 47. b. Mich. 18 
7. 


/ 5. In 


Summons and Severance. 57 
| a ; 3 2 
5 In per/onal Actions brought by Executors, there ſhall be Summons No Sum- 


and Severance ; becauſe the beſt ſhall be taken for the Benefit of the eg a 


=p Dead. Co. Litt. 139. a. (h) in perſonal 


ease the Whole, ſo the other may refu 


r 
oy 9 
1 8 
r 6 
DCA 


| Actions; as 
if Treſpaſs be committed, in ſuch Caſe 3 muſt both join in the Action; for as one may re- 
f eto go on, and the other cannot recover his Part of the Da- 
wirhout him. And ſo in Debt, by an Obligation to 2, there can be no Summons ard Severance; 


26M ſe one of the joint Obligees may releaſe the Bond, and therefore may not join in the Action. But 


„ f a Man appoints 2 lien Executors, there ſhall be Summons and Severance, becauſe though one of the 
IS vecutors may releaſe, though ſuch a Releaſe is a Devaſtavit in him, yet if he will nor proceed at 
1 Law, tis no Devaſtavit; and therefore both Executors, being only Truſtees for the Perſon deceaſed, 


hey ſhall not both be compeli'd to go on together; but if one refuſes, the other may bring his Action 


1 E che Name of both, and have Summons and Severance ; for otherwiſe each Co-executor might, by 
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olluſion with the Debtor, and not proceeding, keep the other from recovering the Aﬀets, and not 

reate 2 Devaſtavit in himfelf. Eut after ſuch Summons and Severance he does not proceed for the 
IMoicty, as in Real Actions; but he proceeds in that Action as the whole Repreſentative of the 
Teftator, and is intitled to the whole as the Teſtator was in his Life time. G. Hiſt. C. B. 196, 197, 
© P. Cart. 191. cites 9 Rep. 37. Nenſloe's Caſe, 7 H. 4. 18. 


Y K) How it ſhall be made. In what Caſes, without 


Proceſs. 


. Na Right of Ward hy 2, if the one be nonſuited after that he has 8. = but af< 
] appeared, he ſhall be ſever'd without Proceſs. 38 E. 3. 9. b. bee 


ance, there 


2 djudged. ſhall be 
8 Summons and Severance, pl. 12. cites S. C. 


2. Summons and Severance lies between Executor's Plaintiffs ; and if 


re bc outlaw'd or excommunicated, he may be demanded ; and it he 


s ; 
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omes not, ſhall be ſever'd by an Award without Proceſs, after he hath 


OF pppear'd, and the other ſhall proceed without him; but if he has act 
WE», then Summons and Severance ſhall iſſue out againſt him. 


1 


oval. 37. in an Anonimous Cale, 
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(IL) How the Proceſs ſhall be, before Severance. 


1 2 Formedon, tf Summons ad ſequendum ſimul iſſues, the Grand 
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Cape ſhall go of the Whole, and not of a Moiety, till the Severance 


comes. 17 E. 3. 36. ä 


% * 
CREE 
8 Ln 


2. It two ſue Scire Facias of the Land, and the one makes Default, 


_11ms ad ſeguendum fimul ſhall iſſue, and mot Scire Facias ad ſequen- 
aum ſimul, as appears 3 E. 3. And yet it was faid, that upon Aid 
a yer in Scire Facias, there Scire Facias ad Auxiliandum ſhall iſſue, 
ccording to the Nature of the Original. Br. Summons & Severance, 
l. 18. cites 12 H. 4. 3. & 18 E. 3. accordingly. But by 6 H. J. 12. 
cire Facias ſhall be the Proceſs in the firſt Caſe, by the beſt Opinion. 


3. Debt by 2 Executors, and the one will not ſue, he ſhall be ſum- Br. Proceſs, 
on'd and ſever'd; and if the Summons ad ſequendum ſimul be award- PI 12. ces 


= d, and at the Day the Defendant makes Default, yer the Proceſs ſhall be 8 


zade in Name of both the Executors, till the one be ſever d, or the Proceſs 


_— rn by Outlaury againſt the Defendant ; and he ſhall not be ſever'd 


ill he be ſummon'd. Br. Summons and Severance, pl. 1. cites 28 H. 
). 3, ; 


Q | | 4. As 


58 Summons and Severance. 
And if the 4. As in Præcipe quod reddat by two, if the one will not ſue at the Da 
doggy _ of Return, and the Tenant makes Default, there Summons ad ſequendum 
:brs Day, nor ſhall ifſue, and Grand Cape of the whole Land; quod non negatur. Br 


the one De- Summons and Severance, pl. 1. cites 28 H. 6. 3. 

mandant | 

then the other Demandant ſhall recover the Moiety, per Moyle ; quod non negatur. Ibid. cites 28 H 
6. 5. And there all the principal Caſe above is agreed verbatim again as above. 


5. There are 2 Sorts of Severances, 1. When the Plaintiff” will not ap. 
pear, there he ſhall be ſummon'd and ſever'd. 2. When all appear; by 
{ome one or more w1i/l not proſecute, there he or they ſhall be ſever'd by 
Order of Court. Per Hale, Ch. B. Hard. 318. Mich. 14 Car. 2. in Scace. 
in Caſe of Manly & al v. Lovell. 


(M) Pleadings. And in what Caſes the muri ſhall alas 


be fore or after Severance. 


Andif2 1. IN Aſſiſe, if there are 4 Jointenants and two diiſſeiſe two, they ſhall 
Jointenanis have Afiiſe in Name of the Pj our; and the two ſhall be rnd ory 
we , and ſever'd. Br. Summons and Severance, pl. 17. cites 23 Aſſ. g. 


ne Te-pur- 
hls _ ole, the other ſhall have Aſſiſe in Name of both, and the Purchaſer ſhall be ſummon'd 
and ſever'd. Br. Sommons and Severance, pl. 17. cites 23 Afl. 9. 


2. In Aſſiſe againſt 3 Daughters, it was found, that 2 made the Diſſi- 
n, and the third not, and 4 three brought Attaint, and ſhe who did no- 
thing was ſever'd; and the Detendant pleaded to the Writ, becauſe the 
third, who was acquitted, and had no Cauſe, nor was not grieved, was 
Join'd with the other two; and therefore the Writ was abated ; quod 
mirum, after Severance. Br. Brief, pl. 294. cites 29 Aſſ. 14. —and ſee 
| thereof 39 E. 3. & 11 H. 4. 26, 27. | 

Soin Writ 3, A Writ of Debt was brought by 2 Executors. Defendant pleaded, 

i 232 that one was dead. Plaintiff replied, that he that died was ſever'd. 
che Precu, But the Writ was abated. Br. Brief, pl. 136. cites 38 E. 3. 11. Contra 
tors of the 16 E. 3. | 
Earl of Sa- | a 
lisbury, it was pleaded, that one of the Executors, who was named in the Writ, is dead. Judgment 
of the Wrir, &c. It was replied, that he was ſever'd, and died afterwards; and yet the Writ was 
abated by Award, &c. Fitzh. Tit. Accompt, pl 78. cites Hill. 20 E. 3, 

But in Debt by two Executors, one was ſummon'd and ſever'd, and he that was ſever'd, died. The 
Defendant pleaded in Abatement of the Writ. 
Paſch 10 Jac C. B. Read v. Redman. 

* Went. Off. of Exec. 140. cites S. C. & Fitzh. 111. 


4. Præcipe quod reddat by 2 Femes againſt one who vouch*d, and at the 
Sunmons ad Warrant® ficut Pluries, the one did not come, but was nonſuited; 
and the other appear d, and pray d, that the other be ſever d; and was de- 
manded, and did not come, and was ſever'd by Award; and the Tenant 
ſaid, that ſhe who is ſever d has taken Baron pending the Writ. And the 
Writ awarded good, quod Nota, by reaſon of the Severance ; for other- 
wiſe it ſhall abate againſt all. And now for the Moiety it remains good. 
Br. Brief, pl. 225. cites 39 E. 3. 16. | 


wr Garde, 5. Ward by 2, and counted, that the Tenant held of their Anceſtor, and 
& > - ane convey d the Deſcent to them; the Defendant ſaid, that there is one R. in 


S. C. cited 2 Tull Life, not named, to whom the Seigniory deſcended with the Plaintiffs. 


Rep. 68. a. judgment of the Writ. Belk ſaid, this R. has releaſed ts the Tenant, 
1 againſt whom the Writ is brought, and ſo the Action is given to us two 


and after 
R. ſhould 


/ 


Tooker's 


alone. But Cand. ſaid, You ought to have joined all three, 
Caſe, I e N 


Reſolved, that the Writ ſhall not abate. 10 Rep. 134. 


* 
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Summons and Severance. 

R. ſhould have been ſummon'd and ſever'd. Finch ſaid, If you had 
counted that he held of yourſelves, and had not mentioned the Deſcent, then 
it had been good without R. But now, by mentioning the Deſcent, R. 
ought to be named, and ſummion'd, and ſever'd, and the 2 ſhall reco- 
ver the Whole, and the other may have Account againſt them. Br. 
Summons and Severance, pl. 5. cites 45 E. 3. 10. 

6. Where two Lords are, and the one releaſes to the other, and he comes 


to diſtrain, and the Tenanr offers bur a Moiery of the Rent, he ſhall take 
the Diſtreſs. Per Wych. Br. Summons and Severance, pl, 5. cites 45 


E. 3. Io. | 

7 Three leaſed for Life, and 2 releaſed to the third, and he brought 
Waſte alone, ſuppoſing that he leaſed ; and the Tenant ſhew'd Deed that 
the three leaſed, Judgment of rhe Writ ; and the other pleaded the Re- 
leaſe of the two, and the Writ awarded good; for whereas three leaſed, 
therefore the one leaſed. Br. Summons and Severance, pl. 6. cites 46 E. 


17. | 

% Aſſiſe by 2 Barons and their Femes by Title of Coparcenary, and the 
one Barou and Feme were ſummon'd and ſever d, and the Tenant pleaded to 
the Writ, becauſe the Baron who was ſever'd was Alien born ; Er non al- 
locatur, but the Writ awarded good. Contrary it ſeems, it he had not 
been ſever'd. Br. Brief, pl. 120. cites 11 H. 4. 26. 

9. For the better underſtanding the true Reaſon of the Law in the 
Caſes of Summons and Severance, theſe Diveyſities are to be obſerved. 1ft. 


ners or Fointenants bring an original real Action, and one is ſummon'd 
and ſever'd, and dies, the Writ ſhall abate; tor in a real Action a Man 
ſhall never recover upon a Writ which is falſe in Words, or unapt for 
his Caſe, becauſe he may have a Writ both true and apt, as this happens 


to become ſo by the Act of God; and in ſuch Caſe the Writ ſhall abate. 


But if 2 Cparceners or Fointenants bring Scire facias, which is a judicial 
—_— \Vrit, 4poz a Fine Jevied &c. and one is ſummon'd and ſever'd, and dies 
—_ withour fue, the judicial Writ ſhall not abate ; bur if the Coparcener 
= that died had Iſſue, then the Writ ſhould abate, according to 42 E. 3. 
2&8. dly, The Diverſity is between real Writs original, where he 
hat is ſummon d and ſever'd dics, which is the Act of God, and by which 
= rhe Writ abates, and where an Entry is made into the Land, or there is 4 
—_ 7k. of Baron by the Perſon who is ſummon'd and ſever'd ; tor fuch are the 
Acts ot the Party ſummon'd and ſever'd, and the Writ by ſuch Acts 

WW (where there is not any Summons and Severance) become abatable only. 
=_— 3dly. The Diverlity is between Actions Real, concerning Freehold or In- 
= beritance, without any Regard to the Survivor, and Actions meerly Per- 
nal, or Mixt with the Realty, in which Chattels or Things intire are de- 
= manded, there, if one Plaintiff be ſummon'd and ſever d (where the 
== Thing intire ſurvives to the other) the Writ ſhall not abate ; as in Writ 
of Ward of the Body, according to 37 H. 6. 11. 38 E. 3. 35, 36 &c. 
10 Rep. 134. a. b. in Caſe of Read v. Redman. 

10. In Luare Impedit in ſome Caſes, the Death of one of the Plain- 
tifts ſhall not abate the Writ without any Severance, viz. where otherwiſe 
the ſurviving Plaintiff would be without any Remedy &c. as upon Plenarty, 
and 6 Months paſs'd, where Lapſe ſhall incur, which Reaſon perhaps 
may reconcile all the Books, which prima facie ſeem to differ; and this 
is the Reaſon given in ſome of the Books, as in 38 E. 3. 36. 9 H. 6. zo. 
c. that otherwiſe the Tort done to the Plaintiff will be diſpuniſhed, and 
che Survivor loſe his Preſentation by Lapſe, and perhaps his Inheri- 
trance, As where 2 ee in Fee, and a Stranger uſurps ; 


without any Prejudice to him, there in ſome of the Books the Writ has 
abared, but without Queſtion, if one be ſummon'd and ſever'd, and 
A the Writ ſhall not abate. 10 Rep. 134. b. in Caſe of Read v. 

edman. 


(N) What 


Between Writs real Original, and Writs real Judicial; for if 2 Coparce- 


but where after the Death of one the Survivor may have a new Writ 


60 Summons and Severance. 


(N) hat the Party ſever d may do after Severance. 


Several I. IN Delt by two Executors, one of them is ſummon'd and ſever'd, 
erated and the other proceeds to Fudgment, in ſuch Caſe he who was ſe- 


Judgment vered ſhall not be received to acknowledge Satisfaction of the Debt, be- 
he who was Cauſe he has no Day, nor 1s privy to the Judgment, but ſecluded from 
ſummon' d it; and yet if he had made a Releaſe before the Fudgment, it thould have 


and ſever d been a Bar, notwithſtanding the Severance. D. 319. b. pl. 15. Mich, 
may ſue Exe- 4 Eliz. A 

cution. Went 14 & 15 Eliz. Anon, | 

Off. Exec, | 

104. cites 13 E. 3. Fitzh. Execution 9. 11 R. 2. Privile ge 2. but adds Quære thereof; for he cannot 
acknowledge Satisfaction, as hath been ſince reſolved Mich. 14 & 15 Eliz. Dy. And the Reaſon there. 
of being becauſe he is no Party to the Judgment, by the ſame Reaſon can he not ſue Execution upon 
it ; for how can he have Execution for whom there is no Judgment given? Now the Recovery is on- 
ly in the Name of the other Executor; yea, by the ſaid laſt Book it ſeems, that after Judgment had he 
cannot releaſe his Debt, becauſe it is now altered in Nature, and turn'd in Rem judicatam, tho' at any 
Time before 5 he might have releaſed it, as both that laſt Book faith, and the 2 precedent 
temp. Ed. 3. Rich. 2. Yea, in an Action of Account, after Judgement had that the Defendant ſhall account, 
the Releaſe of him ſever'd is a good Diſcharge to the Defendant, as was reſolved 48 Ed. 3. 14, 15. 
But this is not a Plenary Judgment; for nothing is recovered —— bur {another Judgment 1s to be 
had after the Account, which may be againſt the Plaintiff, fo as this Releaſe came before any Debt or 
Duty adjudged, [and then puts a Caſe, viz.] What if the Defendant be had in Execution at the Suit of 
the Executor who proſecutes it and eſcapeth, whether may the ſever'd Executor diſcharge the Sheriff 
or Gaoler by a Releaſe ? I think he may not. Went. Off. Executor 104, 105. | 


(O) Judgment. How. After Summons and Severance. 


1. IN Ward by 2, if the one is ſummon'd and ſever'd, the other ſhall 
recover the whole Ward; for this cannot be ſever'd ; Per Finch. 
Br. Judgment, pl. 127. cites 45 E. 3. 10. . 

2. Debt by 6 Exccutors, on a Bond to Teſtator, 3 of them were ſum- 
mon'd and ſever'd, and the other proceeded and had fudgment; and upon a 
Writ of Error brought it was objected, that there is no Mention of thoſe 
who were ſevered; for that they being ſtil] Executors, ought to be 
named in the Judgment. Precedents were ordered to be ſearch'd in C. B. 
as to the Courſe there, Whether upon Summons and Severance Judgment 
ſhould be for thoſe only which proſecuted ; which they certified to be ſo. 
And the Court (abſente Brampſton) held it a good Courſe ; for perhaps the 
Executors which are ſever'd never prov'd the Teſtament, nor never will 
either prove it, or adminiſter; ſo that when they are named in the Writ, 
and would nor join, it is reaſonable that Fadgment ſhould be for thoſe on- 
ly that proſecuted without naming thoſe who ſeverd. And Judgment was 
affi rm'd Niſi &c. Cro. C. 420, 421. pl. 11. Mich. 11 Car, B. R. Price 
v. Parkhurſt, Es 

3. A Judgment is recovered againſt 4 Defendants. A Writ of Error 
is brought, and one of the 4 Detendants ig ſummoned and ſevered, and he 
releaſes Errors, the Fudgment is revers'd quoad the 3, and a Nil capiat per 
Breve entered for the ch. 2 L. P. R. 538. cites Mich. 9 W. 


For more of Summons and Summons and Severance in general, ſee 
Attachment, Jointenants, Monſuit, and other Proper Titles. 


Summons 
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Summons of the Pipe. Sunday. 61 


Su mmons of the Pipe. 


(A) In what Caſes to iſſue &c. 


IHE Summons of the Pipe got in the Tallages, and afterwards 

Rents, with the other Debts of the King. Gilb. Hiſt. View of the 
h. 18. : 1 £ | 2 
= The Summons of the Pipe is a Summons iz Words the“ ſame with * S. P. But 
45 of the Green Wax, only different Matters are charg'd in it, This Sum- the Sum- 
5 was in order to quicken the Tenants to pri their Rents into the mg 
hequer, and rake Tallies from thence, Gilb. Hiſt. View of the js iſſued by a 
h. 91. different Of- 


1 5 | WE wy ficer, and 
cual Revenue is annex'd to ſuch Summons of the Green Wax. Gilb. Hiſt, View of the Exch. 138, 


4 1 y 
L n 


= Summons of the Pipe iſſued againſt Defendant to Jevy 5007. upon 
ber ſet upon him by one Jones Treaſurer of certain Sums of Money in 
late Times. And a Superſedeas was now moved for, becauſe this is 
7 x-cution againſt Body and Goods, and otherwiſe the Party cannot be 
eived to plead in Diſcharge of it. And per Hale Ch. Baron, Summons 
cc Pipe ought not to iſſue but for a Debt upon Record, or a Debt Rated 
= determined, and not for Money due upon Matter in Pais, as this Caſe 
= \V hcretore it a Collector in Chief charge his Under-Collector upon 
Count, or an Under-collector charge any particular Perſon within his 
einct; or it any Accountant charge another together with himſelf, for 
amber, or other Goods of the King's ſold to him, and not paid for, 
nmons of the Pipe ſhall not iſſue in theſe Cafes, bur a Scire facias, or 
ictringas ad Computandum, to which the Party may plead ; for that 
ee Debts are not Debts upon Record, bur ariſe upon the Accountant's 
arge only; and fo here: Wheretore in this Caſe the Summons of the 
e was ſuperſeded, and a Scire facias ad Computandum awarded. 
id. 322. pl. 1. Paſch. 15 Car. 2. in Scac. Anthony Mildmay's Caſe. 


. 

1 7 4 
1 4 
2956 3 

_ ____ 


ror more of Summons of the Pipe in general, ſee other Proper 


Sunday. 


S (A) YVhat Things done on @ Sunday, are void, or not. 


IE Dominico nemo Mercaturam facito: id quod ſi quis egerit, & 


ipſa merces & præterea 30 ſolidis mulctator. 220. | 
aws of King Etheldan. 30 fe Mor 4 ln 220, CITES the 
R 2. A 


60 Summons and Severance. 


(N) hat the Party lever d may do after Severance. 


Several 1. IN Delt by two Executors, one of them is ſummon'd and ſever'd, 
1 and the other proceeds to fudg ment, in ſuch Caſe he who was ſe- 


Judgment Vered ſhall nor be received to acknowledee Satisfatiion of the Debt, be- 
he who was Cauſe he has no Day, nor is privy to the Judgment, bur ſecluded from 
ſummon'd it; and yet if he had made a Releaſe before the Fudgment, it thould have 


and feverd been a Bar, notwithſtanding the Severance. D. 319. b. pl. 15. Mich, 
may ſue Exe- Z lie A 

cution. Went 14 & 15 Eliz. Anon. 

Off. Exec. | 

104. cites 13 E. 3. Fitzh. Execution 9. 11 R. 2. Privile ge 2. but adds Quzre thereof; for he cannot 
acknowledge Satisfaction, as hath been ſince reſolved Mich. 14 & 15 Eliz. Dy. And the Reaſon there- 
of being becauſe he is no Party to the Judgment, by the ſame Reaſon can he not ſue Execution upon 
it; for how can he have Execution for whom there is no Judgment given? Now the Recovery is on- 
ly in the Name of the other Executor; yea, by the ſaid laſt Book it ſeems, that after Judgment had he 
cannot releaſe his Debt, becauſe it is now altered in Nature, and turn'd in Rem judicatam, tho' at any 
Time and 8 he might have releaſed it, as both that laſt Book ſaith, and the 2 precedent 
temp. Ed. 3. Rich. 2. Yea, in an Action of Account, after Judgment had that the Defendant ſhall account, 
the Releaſe of him ſever'd is a good Diſcharge to the Defendant, as was reſolved 48 Ed. 3. 14, 15. 
But this is not a Plenary Judgment ; for nothing 1s recovered thereby, but {another Judgment 1s to be 
had after the Account, which may be againſt the Plaintiff, ſo as this Releaſe came before any Debt or 
Duty adjudged, [and then puts a Caſe, viz.] What if the Defendant be had in Execution at the Suit of 
the Executor who proſecutes it and eſcapeth, whether may the ſeyer'd Executor diſcharge the Sheriff 
or Gaoler by a Releaſe ? I think he may not. Went. Off. Executor 104, 105. | 
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(O) Judgment. How. Aﬀter Summons and Severance. 


1. IN Ward by 2, if the one is ſummon'd and ſever'd, the other ſhall 
recover the whole Ward; for this cannot be ſever'd ; Per Finch. 
Br. Judgment, pl. 127. cites 45 E. 3. 10. ht, 

2. Debt by 6 Exccutors, on a Bond to Teſtator, 3 of them were ſum- 
mon'd and ſever'd, and the other proceeded and had Fudgment ; and upon a 
Writ of Error brought it was objected, that there is no Mention of thoſe 
who were ſevered; for that they being {till Executors, ought to be 
named in the Judgment. Precedents were ordered to be ſearch'd in C. B. 
as to the Courſe there, whether upon Summons and Severance Judgment 
ſhould be for thoſe only which proſecuted ; which they certified to be ſo. 
And the Court (abſente Brampſton) held it a good Courſe; for perhaps the 
Executors which are ſever'd never prov'd the Teſtament, nor never will 
either prove it, or adminiſter; ſo that when they are named in the Writ, 
and would not join, it is reaſonable that Judgment ſhould be for thoſe on- 
Iy that proſecuted without naming thoſe who ſeverd. And judgment was 
afirm'd Niſi &c. Cro. C. 420, 421. pl. 11. Mich. 11 Car. B. R. Price 
v. Parkhurſt, | | 

3. A Fudement is recovered againſt 4 Defendants. A Writ of Error 
is brought, and one of the 4 Detendants is ſummoned and ſevered, and he 
releaſes Errors, the Fudgment is revers'd quoad the 3, and a Nil capiat per 
Breve entered for the arch. 2 L. P. R. 538. cites Mich. 9 W. 


For more of Summons and Summons and Severance in general, ſee 
Attachment, Jointenants, Monſuit, and other Proper Titles. 


Summons 
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Summons of the Pipe. Sunday. 61 
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Summons * the Pipe. 


(A) In what Caſes to iſe &c. 


1 f HE Summons of the Pipe got in the Tallages, and afterwards 
= | Rents, with the other Debts of the King. Gilb. Hiſt. View of the 
W Exch. 18. 8 | . | 
1 my The Summons of the Pipe is a Summons in Words the * ſame with * S. P. But 
har of the Green Wax, only different Matters are charg'd in it. This Sum- the Sum- 

mons was in order toquicken the Tenants to pars their Rents into the Gee the 
xchequer, and take Tallies from thence, Gilb. Hiſt. View of the is ilued b < 


xch. I. difterent fo 
1 l ficer, and 


z. Summons of the Pipe iſſued againſt Defendant to Jevy 5oo l. upon 
2 Super ſet upon him by one Jones Treaſurer of certain Sums of Money in 
the late Times. And a Superſedeas was now moved for, becauſe this is 
an Execution againſt Body and Goods, and otherwiſe the Party cannot be 
received to plead in Diſcharge of it. And per Hale Ch. Baron, Summons 
of the Pipe ought not to iſſue but for a Debt upon Record, or a Debt Rated 
and determined, and not for Money due upon Matter in Pais, as this Caſe 
is: Wheretore if a Collector in Chief charge his Under-Colle&or upon 
Account, or an Under-collector charge any particular Perſon within his 
precinct; or if any Accountant charge another together with himſelf, for 
Timber, or other Goods of rhe King's ſold to him, and nor paid tor, 
' Summons of the Pipe thall not iſſue in theſe Caſes, but a Scire facias, or 
a Dittringas ad Computandum, to which the Party may plead ; for that 
@ theſe Debts are not Debts upon Record, bur ariſe upon the Accountant's 
Charge only; and ſo here: Wheretore in this Cafe the Summons of the 
Pipe was ſuperſeded, and 4 Scire facias ad Computandum awarded. 
Hard. 322. pl. 1. Paſch. 15 Car. 2. in Scac. Anthony Mildmay's Caſe. 


For more of Summons of N in general, ſee other Proper 
itles. 


Sunday. 


(A) Mat Things done on @ Sunday, are void, or not. 


I, IE Dominico nemo Mercaturam facito: id quod ſi quis egerit, & 
ipſa merces & præterea zo ſolidis mulffator. 2 Inſt. 220. Cites the 


Laws of King Ethelſtan. | 
R. 2. A 


4 the caſual Revenue is annex'd to ſuch Summons of the Green Wax. Gilb. Hiſt. View of the Exch. 138, 
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62 Sunday. 
2. A Fair held on a Sunday is well enough, altho' by the Statute ther 
is a Penalty inflicted on the Party that ſells on that Haw. yet It make, 
not the Sale void; Per Cur. Cro. E. 485. pl. 1. Mich. 38 & 39 Elis 
Comins v. Boye. | | 
3. Information exhibited on a Sunday is good; for tho? *ris not Dig 
Juridicus ro award Judicial Proceſs, or to make Entry of a Fudgment g 
Record, nevertheleſs tis good to accept of an Information upon a Speci;| 
Law. fo. 156. Mich. 20 Jac. in the Exchequer, Bedoe v. Alpe. 
6 Mod. gs. 4. One was taken on a Sunday, by Virtue of an Eſcape Warrant , and 
6 5 accord- it was held good; for one may take another on a Sunday upon freſh Pur. 
57 ſuit; And this is in the Nature of it, tho? it be by a new Method; for 
this is no original Proceſs, but the Party is in ſtill upon the old Commit. 
ment continued down. 2 Salk. 626. pl. 7. Hill. 2 Ann. B. R. Parker 
v. Sir William Moor. | We 


aun 


(B) Srvice of Proceſs, Rules &c. In what Caſes ood 
on Sunday. 


1. 29 Car. 2. Nacts, That 20 Perſon upon the Lord's Day ſhall ſerve y 

cap. J. F. 6. execute any Writ, Proceſs, Warrant, Order, Fudg men, 
or Decree, (except in Caſes of Treaſon, Felony, or Breach of the Peace) bu 
the Service of every ſuch Writ &c ſhall be void; and the Perſons executin; 
the ſame ſhall be as liable to anſwer Damages, as if they had done the ſam 
without any Warrant. 

2. In Treſpaſs and Battery, upon Not guilty pleaded a ſpecial Verdid 
was given, viz. The Plaintiff being complained of to a Juſtice of Peace, 
he makes a Warrant to the Defendant to take the Plaintiff, and zo jad 
Sureties for the good Behaviour, the Detendant, being Conſtable, executes th: 
Warrant upon a Sunday. Whether this was good within the late Statute which 
ſays, That all Proceſs executed upon a Sunday other than tor che Peace 
thall be void? Reſolved for the Defendant, that a Warrant for the 
good Behaviour is a Warrant for the Peace and more; And this Statute 
18 to be favourably extended for the Peace. This Judgment was affirm'd 
in a Writ of Error in B. R. Trin. 32 Car. 2. Raym. 250. Hill. 30 & 31 

Car. 2. C. B. Johnſon v. Coltſon. | 
Declaration 3. Delivery of a Declaration _ a Sunday 1s not good. Ruled per 


was delivered ; | 
on Trinity Holloway, J. Comb. 21. Trin. 2 Jac. 2 B. R. Anon. 


Sunday and debated on Motion, if ſuch Delivery were not void by the Statute of 29 Car. 2.7. And per 
Holt ſtrongly it is; For firſt it is no Act of Neciſſity within the Meaning of the Statute, as putting of Eccle- 
ſiaſtical Proceſs upon the Church Deor, or making a Tender to ſave a Penalty. And he ſaid he would take 
the Word Proceſs for proceeding, and ſuch Conſtruction as tends to a better Obſervation is to be made; 
And this Declaration, as deliver'd, could not be taken Notice of, without breaking of the Sabbath, till 
Trin. Term; For that by the Statute of + H. 8. 21. begins on Monday; But Guind. Paſch. is indeed 
always on the Sunday, but is kept on the Monday. Gould & Powis dubitabant. 12 Mod. 606. Mich. 
13 W. 3. dag obs Caſe. . This was on a Motion to ſet aſide a Judgment in Treſpaſs after a 
Judgment by Default, and a Writ of Inquiry executed. Holt Ch. J. ſeemed to incline that the Deli- 
very was not good; Becauſe the Statute intended to reſtrain All legal Proceedings; But Powis and 
Gould contra, becauſe ſuch Delivery was but. Quaſi a Notice, and as a Letter and not a Proceſs. But 
it appearing to the Court that the Defendant had appeared, and that a Writ of Inquiry had been exe- 
cuted, they would not intermeddle and ſaid that that had made all 8 And the Judgment ſtood. 
Ld. Raym. Rep. 705, 706. Mich 13 W. 3. Walgrave v. Tailor, S. C. 


4. Venire facias bore Teſte on a Sunday, and held amendable. Cro. 

J. 64. Paſch. 2. Jac. B. R. Dolphin v. Clerk. ey 
2 5. It an Award be made by Rule of Court, and the Party who refuſes to 
r obey the Award ab/conds, ſo that he cannot be found on a Week- Day, 
formance of à Service thereof on a Sunday is ſufficient to bring him into Contempt, 


whereon 
1 ? 


n 


* — 


Sunday. . 5 6 3 


* 


whereon to have an Attachment. 12 Mod. 158. Mich. 9 W. 3. Br. an Award, 
„ f | | there muſt 

2 55 1 94 + be perſonal 
Service, which if it be on a Sunday, tho? *tis not good to have an Attachment for Non-payment on that 
Day, yet it is for Refuſal on any other. Cumb. 462. Mich. 9 W. 3. B. R. Anon, 


6. The Queſtion was, W hether ſerving an Attachment for Contempt on 

Sunday were within the Statute againſt Sabbath- breaking, the Words being 
that all arreſts on Sunday, except for Breach of Peace, are void. Holt 
Ch. J. faid, ſuppoſe it were a Warrant to take for Forgery, Perjury Ec. 
Shall they not be ſerved on Sunday ? And ſhall not any Procels at the 
King's Suit be ſerved on Sunday? Sure the Lord's-Day ought not to te a 
Sanitary for Malefactors; And this here partakes of the Nature of Pro- 
ceſs upon an Indictment ; But Cur. adviſare vult. 12 Mod 348. Paſch. 12. 
W. 12. 10. 3. B. R. Sir. . . Cecil and others of the Town of Nottingham. 

J. Service of a Declaration ix Ejeftment upon a Sunday was held Comb. 462. 
good per Cur. and not within the Statute 29 Car. 2. cap, 7. Comb. 286. 1 9 W. 
Trin. 6 W. & M. B. R. Anon. E Aen. 

1 : chen - (1 | 
13 W. 3. It was held per Cur. That Service of à Declaration in Ejefment on Sunday is not good now 
upon the Statute of 29 Car. 2. For it is 4 Proceſs, tho* not a judicial one; For it is compulſive on the 


Party to appear; And it may as well be ſaid, That Service of a Summons in a Real Action may be good 
on Sunday. 12 Mod. 667. Taylor's Caſe. | 


8. A Man was arre/ted on a Sunday by a Writ out of the Marſhalſea. 1 Salk. 78. 
The Court refuſed to diſcharge him, but directed to bring an Action of * * by 
falſe Impriſonment. 5 Mod. 95. Trin. ) W. 3. Wilſon v. Guttery. Wilſon x 9 

» | Tucker. 

9. A Woman was libell'd againſt for living incontinently with the Carth. 504. 
Lord &c. and was thereupon excommunicated. 'I'he Suggeftion for a Pro- S. C. by 
bition, and likewiſe for an Abſolution, was, That the was wrongfully Aa" * 
excommunicated, the Citation being ſerved on her on a Sunday con- Brockbanl. 
trary to the Statute 29 Car. 2. by which it it enacted, That no Pro- and that a 
ceſs whatſoever ſhall be ſerved, on a Sunday, except in Caſes of Treaſon, Ve- Prohibition 
lony, or Breach of the Peace. And tho' it was pretended this Citation was _— 
fixed on the Church Door on a Sunday, and that tis the conſtant Uſage 625 5 © : 
both before and lince the Statute ſo to do, it was faid, That this might S. C. accord- 
be well enough where the Perſon cannot be perſonally cited; But where ingly. — 
he can, tis not the conſtant Practice which will give Authority to ſuch 22 Mod 275. 
a Citation, ſor 'tis a miſchievous Practice and ought to be redreſſed; ingly 
But the Chief Juſtice thought it was not the Intent of the Statute to take S. C. cited 
away the ſerving this Proceſs in this Manner, but that the Caſe might be Arg. Ld. 
different in the Execution of other temporal Proceſs which might have en 7" 2 
been ſerved as well on any other Day as on a Sunday. 5 Mod. 449. e 
Mich. 11 W. 3. B. R. Anon. - | 5 . „ 

Io. If a Bailiff arreſts a Man on a Sunday ſince 29 Car. 2. cap. J. by 
which all ſuch Arreſts are made unlawful, and the Bailiff is Killed in the 
making it, Serj. Hawkins ſays, Perhaps this will be Manſlaughter only. 
Hawk. Pl. C. 86. cap. 3 1. S. 58. SA 


- 


es or ae A th, 


_ * * Kd _— — Ld — 


(C) In what Caſes it ſhall be Die- Furidicus. 


1. I F an Original ſhould bear Date on 4 Sunday, the Appearance of the But where a 
: Party would not help it. Arg. Vent. J. Hill. 20 & 21 Car. 2. B. R. Declaration 
in Caſe of * Vaughan v. Loyd. 1 was deliver d 

| | & on a Sunday, 
and a I} rit of Inquiry «vas executed. The Court refuſed to intermeddle, and ſaid, That the Appearance 
—_ made all good ; And the Judgment ſtood, Ld. Raym, Rep. 705, 706. Mich. 13 W. 3. Walgrave 
v. Tailor. N 
Sid. 406. pl. 16. S. C. but S. P. does not appear, 


D; Ser- 


S. C. accord- 


in Ejetment 
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64 Sunday. 
— . eee — — — 
N 2. Serjeant Hawkins ſays, It hath been holden, that in every Caption 
| e of an Indlictment taken in a Sheriff's Torn or Court- Leet, the Day whereon 
| Vent. 10. it was taken ought to be fer forth, that it may . 5 81 not to have been 
| . / * ” „ WE 7 . . 

on a Sunday. 2 Hawk. Pl. C. 56. S. 9. cites the Caſes in the Margin. 
| The 4 Days 3. Caſe againſt the Cuſtos Brevium, the Declaration was delivered on 
to plead mult Fyiqay Morning, and Rules given to plead within 4 Days, whereas Satur- 
| always be 9 LR . 
; recloned day and Sunday were not juridical Days. Et per Cur” we reckon them 
| ſach Days Non juridici as to Matters to be tranſatied in Court, and therefore 


wherein the Sundays and Holidays are no Days to * move in Arreſt of Fudgment. But 
Defendants a8 to Buſineſs done out of Court, Rules to plead within 4 Days &c. Sundays 
pl. 


lead, . n 
"nd ee are reckoned the ſame wirh other Days. Sal k. 624. pl. 2. Trin. 11 W. 3. 


Offices are B. R. Aſmole v. Serjeant Goodwin. 
oben ; and | 
therefore Sunday is never reckon'd one of thoſe Days, becauſe neither Courts or Offices are then open? 
And this is not like the Caſe mention'd on the other Side, where Sunday is reckon'd one of the 14 Days 
for giving Netice of Trial, becauſe a Man may prepare for his Journey, or come up to London on that 
Day as well as on any other Day of the Week ; and for this Reaſon it was reſolved, That the Plea 
ſhould be received. $ Mod. 21. Mich. 7 Geo. 1721. The Ld. Coningsby's Caſe. | 
* Sunday 15 not included in the 4 Days to move in Arreſt o * rr wh but the Defendant muſt have 
4 juridical Days. 2 Salk. 625. pl. 6. Trin 2 Ann. B. R. Sir Chriſtopher Hales v. Owen. 


= "ING 


Upon hear- + It was moved to ſtay the Proceedings, the Nyit being returnable in 
8 


ins rw aig ays from St. Hillary, and the Notice being to appear on Sunday Jan. 20. 
Rides: wit Per Cur. The Sunday is the true Day of the Return, and therefore it is 


after raking as it ought to be. Notes in C. B. 205. Hill. 7 Geo. 2. Jenner v. Oatridge. 
Time to con- | 
ſider, The Court were of Opinion, that a Notice to appear on Monday Jan. 21, as the Return-Day of Oct. 
Hill. was bad; It ought to have been to appear on the 2oth, which, although it be Sunday, is the true 
Day of the Return. Notes in C. B. 207. Eaſt. 5 Geo. 2. Lloyd v. Beeſton. 


5. The Writ was returnable Duinder Paſche, ſerved with Notice to ap- 
pear on April 28, which was Sunday. It was moved to ſtay Proceedings ; 
But per Cur. the Day in the Notice is the true Day of the Return. No 
| Rule. Notes in C. B. 207. Eaft. 7 G. 2. Lloyd v. Beetton. 

23 5 6. A Motion to ſtay Proceedings the Writ being returnable on a Sun- 
099. 8. = day, and a Copy thereof ſerved with Notice to appear upon the Monday after, 
whereas the E/ſoin-Day was on the Sunday ; The Defendant did not com- 
plain to the Court of this Irregularity till after Notice of a Declaration 
was ſerved, tho* before Judgment ſigned, which it was inſiſted was too 
late; But the Court ſaid, Since he came before Judgment was ſigned, it 
was ſoon enough; for till ſerving of the Notice of the Declaration, he 
could not tell whether the Plaintiff would proceed upon ſuch irregalar 
Service of the Proceſs ; and therefore Proceedings were ſtaid. Rep. of 

Pra&Et. in C. B. 105, 106. Trin. 7 & 8 Geo. 2. Jamer v. Voyer. 


— — 


(D) Statutes. 


I. 1 Car. 1. L' Nacts, That there ſhall be no Meetings, or Concourſe of Peo= 
: b. 1. ple, out of their own Pariſhes, on the Lord's Day, for any 
9 Sports and Paſtimes, nor any Bear-baiting, Bull-baiting, Interludes, Common 
Plays, or other unlawful Exerciſes, uſed by any within their own Pariſhes ; 
and every Perſon offending ſhall forfeit 3 s. 4 d. to the Uſe of the Poor of the 
Pariſh. And if 2 Fuſtice of Peace, or the chief Officers of any City, 
Borough, or Town Corporate, upon their View, or Confeſſion of the Party, or 
Proof of one Witneſs by Oath, ſhall find any Perſon Halli, in the Premiſſes, 
the ſaid fuſtice or chief Officer ſhall give Warrant to the Conſtables and 
Church-Wardens of the Pariſh, to levy the Penalty by Diſtreſs and 2 of 
oods ; 


Goods ; and in Default of Diſtreſs, that the Party offending be ſet in the 
Stocks 3 Hours ; and if any Man be ſued for Execution of this Law, he may 
plead the General Iſſue, provided that no Man be impeach'd by this Act, ex- 
cept he be calld in Queſtion within one Month after the Offence ; Provided 
alſo that the Eecleſiaſtical Furiſdittion by this Af ſhall not be abridg'd. 
Continued indejinitely by 3 Car. 1. cap. 4. and 16 Car. 1. cap. 4. 
2. 29 Car. 2. cap. J. F. I. Enacts, That all the Laws in Force concernins 


the Obſervvat ion of the Lord's Day, and repairing to Church thereon, Pat | 


be put in Execution; and all Perſons ſhall on every Lord's Day apply them- 
ſelves to the Obſervation of the ſame, by exerci/ing themſelves in Piet) and true 
Religion publickly and privately 3 and no Perſon ſhall do any worldly Labour 
or Work of their ordinary Callings upon the Lord's Day (Works of Neceſſity 
and Charity excepted; ) and every Perſon of the Age of 14 Years, or upwards, 
offending in the Premiſſes, ſpall forfeit 5 s. And no Perſon ſhall Public y 
cry, or expoſe to Sale, any Goods upon the Lord's Day, upon Pain to forfeit the 
ame Goods. TT . 

S. 2. No Drover, Horſe-courſer, Waggoner, Butcher or Higher, fhall tra- 
vel or come into their Inn or Lodging upon the Lord's Day, upon Pain to for- 
feit 20 8. Aud no Perſon ſball travel upon the Lord's Day with any Boat, 
Wherry, Lighter, or Barge, except upon extraordinary Occaſion, to be allowed 
by ſome Fuſtice of Peace, or Head-Officer, upon Pain to forfeit 5s. And if 
any Pals offending in the Premiſſes ſhall be convicted before any Fuſtice of 
Peace, or Chief Officer, upon View or Confeſſion of the Party, or Proof of one 
Witneſs by Oath, the ſaid Fuſtice or Chief Officer ſhall give Warrant to the 
Conſtables or Church-wardens to ſeiſe the Goods cried or put to Sale, and to 
ſell the ſame, and to levy the other Forfeitures by Diſtreſs and Sale of Goods; 


and in Default of Diſtreſs, the Offender foall be ſe in the Stocks 2 Hours; 


and all the Penalties aforeſaid ſhall be employed to the Uſe of the Poor of the 
Pariſh, ſaving that it ſhall be lawful for any ſuch Fuſtice, Mayor, or Head- 
Officer, out of the Penalties to reward any Perſons that ſhall inform, ſo as 
ſuch Reward exceed not the 34 Part of the Penalties, (AE | 

S. 3. Nothing in this AG ſhall extend to the prohibiting of Dreſſing of 
Meat in Families, or Dreſſing or Selling of Meat in Inns, Cooks Shops, or 


Victualling- houlſes, for ſuch as otherwiſe cannot be provided, nor to the Crying 
of Milk before 9 in the Morning, or after 4 in the Afternoon. 


F. 4: No Perſon ſhall be proſecuted for any Offence before mentioned, unleſs 


he be proſecuted within 10 Days aſter the Offence. 
3. 11 C12 VV. z. cap. 21. S. 3. Enacts, That it Hall be lawful for the 


Rulers &c. of the Company of Watermen, to appoint any Number of Mater- 


men, not exceeding 40, to work on every Lord's Day between Vaux-hall 


above London Bridge, and Limehouſe below Bridge, at convenient Places for 


carrying Paſſengers croſs the River, at 1 d. each c. 255 
4. 9 Ann. cap. 23. S. 20. Enacts, That Coachmen or Chairmen li- 


cens'd, may ply on the Lord's Day, notwithſtandiug the Ad 29 Car, 2. 
cap. 7. | SD 


For more of Sunday in general, ſee Eſcapes, Robbery, and other 
Proper Titles. | 
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(A) Superſedeas. mat Thing will be a Superſedeas. 
See (H) Witt of Error. |* Audita Querela, pl. 6. 


I, Here the Party cannot be reſtored to all that which ſhall be loſt 
| by the Execution (if it be made) when the Judgment is re- 
verſed, there the Mrit of Error ſhall be a Superſedeas of the Erecu- 
tion; (at what Time ſoever it be brought as it ſeems is intended) 
becauſe otherwiſe it will be miſchievous. „ . 6. 29. 

2. As if a Juror be attainted in a Mrit of Attaint, a Mrit of Error 
ſhall be a Superſedeas, becauſe he cannot be reſtored to that which 

he ſhall loſe, if the Execution be made, 7 Þ, 6. 29. 
3, The ſame Law is in Writ of Error upon an Attainder of Felony. 

| 6. 0. | 

Where a l yt But if Conuſee of a Statute recovers the Stattite in Bank in De- 
Man org tinue againſt Garniſhee by Falſe Judgment, and after the Garniſhee 
Writ of Er- brings Writ of Error in B. B. thereupon, if the Garniſhee atter ſues 


ror of a 


judgment Execution upon the Statute in Chancery, this Mrit of Error ſhall not 
given againſt hg any Superſedeas in Law, tho if it be executed, the Garntſhee 
him, he „ ſhall not be reſtored thereto, becauſe it is collateral, 7 H. 6. 42. (Jt 


ought ro fue ſeems becauſe it is collateral to the firſt Judgment.) 


of Execu- 9 8 

tion: Otherwiſe the Plaintiff may ſue Execution in the firſt Court: By the beſt Opinion; quod Mi- 
rum! for by the Writ of Error the Record is removed; but this Caſe was upon the Recovery of a 
Statute, and then he ſued Execution upon it in Chancery; ſo that the Execution came upon the Statute 
Merchant, and not upon the firſt udgment. Br. Superſedeas, pl. 16. cites 7 H. 6. 44. Br. Error, pl. 
66. cites 7 H. 6. 42. $ Br. Executions, pl. 48. Cites 7H. 6. 42. — And tho' all the Edi- 
tions of Br. Superſedeas, pl. 16. cites 5 H. 6. (44) yet it ſee ms it ſhould be (42) pl. 17. and that there 
is no ſuch Point at (44) | | 


CAL 5. But it ſeems it is a Superſedeas in Law to the Defendant ; (9 
3 that he ought not to deliver the Statute to the Plaintiff, as he there 
Br Error did, and thereupon the Plaintiff ſued Execution; and there it is held 
pl. 66. cites that it is not any Superſedeas in Law of the Delivery without an actual 
S. C. but Superſedeas. e 
Brooke adds, | | | Bak 
that it ſeems that after the Writ of Error is ſued and allowed, Execution cannot be awarded of the firſt 


Judgment; for by the Mrit of Error the Record itſelf is removed, and then the Court has nothing whereof to 
award Execution.” 5 


Br. Superſe- 6. An Audita Querela upon a Statute ſhall be a Superſedeas in Law 
«=. of the Execution upon it. 24 E. 3. Audita Ahn: 11. 


If a Man ſues forth an Audita Querela, to avoid a Statute Staple or a Statute Merchant, he ſhall have 
a 8 to the Sheriff, not to do Execution hanging the Plea &c. F. N. B. 240. (A) cites Re- 
gt. 113. ; 

Audita Querela is no Syperſedeas, and therefore Execution may be taken out, unleſs 4 Suberſedeas be 
ſued forth ; and if the Audita Querela be founded on a Deed, it — be proved in Ee before 1 5 
ſedeas ſhall be granted. 1 Salk. 92. pl. 1. Mich. 3 W. & M. B. R. Langſton v. Grant It is no 
e till there be a ſpecial Superſedeas, which ſhall not be granted till the Matter be proved by 2 

itneſſes. 12 Mod. 105. Anon Comb. 389. Mich. 8 W. 3. B. R. Langſton v Grant, That 
when the Deed is produced in Court, and proy'd or confeſs'd, a ſpecial Superſedeas may iſſue, but not 
to ſtop the Sheriff from ſelling ; Per Holt Ch. J. But the Goods were ſtay d by Conſent. 


7, When 


* 
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„ When one is in Execution, they cannot ſuperſede it by Error, but Sid. 2 
he muſt continue committed, elſe there would be no Remedy to bring him 23-5:G. The 


into Cuſtody, in caſe the Judgment ſhould be affirm'd; but on an Audita 3 — 


Onerela the Party is diſcharg d by Bail, becauſe this is a new Suit ; and the Suit of 


the Party is never to be taken again. 2 Keb. 43. pl. 88. Paſch. 18 Car. the King up- 
2. B. R. The King v. Whitmore. | on a Convic- 


| | tion for 
Deer-ſtealing and Breaking of Parks, So where Perſons were fined to the King at the Seſſions, 
and in Execution for it, and brought Habeas Corpus and a Writ of Error, the Court would not bail 
them, becauſe they are in Execution for the King; but it was ſaid that it is uſual in the Crown Office 
to bail in ſuch Caſe, Sid. 320. pl. 10. Hill. 18 & 19 Car. 2. B. R. The King v. Marſcull &c. Inha- 


birants of Lyme-houſe. 


— 


(B) By Error. In what Caſes it ſhall be a Superſedeas 
in Law. By what Thing. | Not where it is as a new 
Original. | 


.] JPDN a Recovery againſt Erecutors, and a Return of a 
a Devaſtavit, if a Scire Facias be awarded de Bonis Propriis, 

and this found for the Plaintiff, by Miſi Prius returnable 15 Paſch. 
and before Judgment, Stilicet, at the 4th Day, a Mrit of Error is 
brought of the firſt Judgment; pet it ſhall not be any Superſedeas to 
give Judgment and Execution upon the Scire Facias, tor they are 
diſtinct, and in a manner ſeveral Originals. 10 P. 6, 6, adjudged, 
and Judgment ſhall have Relation to the firſt Day, 

2, Ik aſter a Re · diſſeiſin brought, the Tenant brings Writ of 
Error upon the Recovery in Aſſiſe, yet this ſhall not be any Superſe- 
Deas to the Proceeding in the Re- diſſeiſin, becauſe it is in a manner 
a new Original. 10 Y. 6. 6. b. | | 

3. But if Scire Facias be ſued to have Execution of a Judgment in 
Annuity, a Writ of Error of the judgment in the Annuity fhall be a 
Superledeas ot the Scire Facias; for it always depends upon the 
firſt Original. 10 . 6. 6. b. | 

4. If a Man brings Debt for Damages recover'd by Judgment, ff S. P. Br. Er- 
alter the Record of the Judgment be removed by Writ of Error, 2%» 21-770. 
yet this is not any Superledeas to the Action of Debt; for it is q 4 — Bur“ 
new Original: 10 I, 6. 6. 85 | where a Man 


: SOS | recovers Debt 
and Damages, &c. and Writ of Error is thereof brought, there the Demandant or Plaintift can't ſue 
Execution by Original nor otherwiſe of the Damages, nor of the Land; becauſe by the Writ of Error 
the Record is gone, and the Hands of the Juſtices cloſed. Br. Execution, pl. 68. cites 4 H. 6. 31.—Br. 

tte, pl. 106. cites 8. C. | 


But in Action upon the Caſe, the Plaintiff was nonſuited at the Verdict; by which the Defendant, by the 
Statute 23 H. 8. had Judgment to recover his Coſts; and after the Record was removed by Error into B. R. 


by the Plaintiff, pending which the Defendant brought Action of Debt in C. B. upon a new Original, and 
counted upon the Record of the Action upon the Caſe, and this Matter was pleaded by the Defendant, &c. 
and the beſt Opinion of the Court was, that the Action is maintainable, inaſmuch as it is brought upon 
a new Original. D. 32. pl. 5. Paſch. 28 & 29 H. 8. Anon. . 

Defendant brought a Writ of Error in the Exchequer-Chamber, of a Judgment given againſt him in 
B. R. And then Plaintiff brought an Action of Debt upon that Judgment ; to which Defendant pleaded, 
Nu] tiel Record. Reſolved, that the Plea is naught ; for Debt lies notwithſtanding, and cited D. 32 b. 
pl. 5, 6. & 18 E. 4. 7. Bur Bendl. 20. pl. 31. takes this Difference, that when the Action of Debt is 
brought before the Writ of Error, the Action continues good. But if the Writ of Error is brought 
firſt, then Debt does not lie. But that in Caſe of Limbny v. Langham, the Judges held it was all one, 
and that Writ of Error is no Superſedeas to an Action of Debt; and that notwithſtanding the Writ of 
Error, the Bail may bring in the Principal in Diſcharge of the Mainpernors. Raym. 100. Hill. 16 & 
17. Car. 2. B. R. Adams v. Tomlinſon. -—— Lev. 153 S. C. and fays, that all except Keeling held, 
that it well lies; for the Record itſelf is till in this Court, and the Writ of Error is a Superſedeas only 
of the Execution Sid. 236. S. C. accordingly. — Mod 121. pl. 23. Paſch 26 Car. 2. Draper 
v. Bridwell: All the Court held, that an Action of Debt would lie upon a Judgment after a Writ ot 
Error brought.—; Keb. 330. pl 25. S. C.—8. C. cited Lut w. 602. & S. P. reſolved accordingly, (the Ch. J. 


being 
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fixed, That a Writ of Error ſtays all Proceedings whatſoever. 11 Mod. 78. pl. 10. Paſch. 5 Annæ, 
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being abſent) Mich. 11 W. in Cafe of Denton v. Evans. For (as Powel, J. ſaid) this Action has been 
allow'd ever fince the Reign of H. 6. And ſometimes this Plea has been pleaded in Abatement, and 
ſometimes in Retardatione, &c. of the Suit; but could not be made good, becauſe there can be ng 
certain time for Re-ſummons of the Party, when the Judgment ſhould be aſhrm'd, as there is in the 
Caſe of a ProrcCtion. | yh ; | 
So Debt upon a Judgment in B. R. the Defendant pleaded, in Abatement of the Action, a Writ of Er- 
ror pendiug upon this Judgment in Cam. Scace. To which the Plaintiff demurr'd ; and it was adjudg'd 
for the Plaintitf being argued by Serjeant Levin for the Plaintiff, & Sid. 236. 4 H. 6. 3 1. & 18 E. 43. 
6. were cited by him to be ſo reſolved. And a Caſe was cited by Dolben to be adjudged accordingly in 
the Time of Roll, and after affirm'd in Parliament before all the Judges in England, between Limerick 
and.. .. And tho' it had been ſtuck at, and Vaughan queſtion'd it, yet it had been oftentimes ſo 
ruled. And it was held in the Cate of Danvers and Smith in the Exchequer-Chamber, that ſuch 
Plea fs not good in Bar, but good in Abatement ; but this Difference was not thought reaſonable. And 
Holt, Ch. }. ſaid, if it was not for the Current of Authorities contra, it ſeemed hard to him that ſuch 
an Action lies; for the Writ of Error is a Superſedeas to an Execution, and therefore, Part ratione, it 
ought to be a Superſedeas to all the Ways to come at an Execution; and he cited the Caſe of Read and 
Brarbiock, where a Man pays a Security of an inferior Nature, pending a W rit of Error upon a] udg- 
ment on a Security of an higher Nature, this was not a Devaſtavit, which ſhews that the Writ of 
Error had fo totally ſuſpended the Effect of the Judgment, that it ſhall not have any Regard or Ef: 
ſence ; but this notwithſtanding, it was, tho' with ſome Reluctance, adjudged by him and all the Court 
ut ſupra. Skin. 388. Mich. 5 W. & M. B. R. Grandvill v. Dighton. —Comb. 229. Greenvil v. Digh- 
ton, S. C. accordingly. See 4 Mod. 247. Dighton v. Granvil. hy 
In Debt in C. B. upon a hay ws in the ſame Court, upon Nil Debet pleaded, the Iſſue was tried "at 
Guildhall, where the Defendant gave Evidence, that the Judgment on which this Action was founded, 
vas removed into B. R. by Writ of Error now depending there. The Queſtion (upon a Caſe made) was, 
Whether this Action is maintainable in C. B. after the Record removed into B. R. Ir was argued, 
that it was; becauſe the Record remains ſtill in C. B. to all Purpoſes, except as to ſuing out Execution 
upon it, and the Superſedeas is only to ſtay Execution, and cited Sid. 236. & 4 H. 6. 31. a. & 18 E. 4. 
6. b But the Ch. J. held, that the Action did not lie as the Plaintiff had laid it, as upon a Judgment 
in this Court, but owght to declare upon the whole Matter, (viz.) of the Judgment in C. B. and the Removal 
of it by the Writ of Error; and that the Judgment is ftill in Force, Prout patet per Recordum inde in B. R. 
3 Lev. 396. Paſch. 5 W. & M. in C. B. Gale v. Till. The Reporter adds, that in Trin. or Mich. 
9 W. 3. in Debt brought in C. B. upon Judgment in C. B. after Error brought, declaring upon the 
whole Matter, judgment was given for the Plaintiff by all the Court. 3 Lev. 397. —3 Lev. 375. Mich. 
5 W. & M. in B. R S. C. but D. P. —Comb 228. S. C. but D. P. Carth. 281. 8. C. but D. P. 
——— Skin. 400. S. C. but D. P 4 Mod. 244 8 C. but D. P. 
The Court doubted if Debt would lie upon a Judgment pending a Writ of Error. Holt, Ch. J. ſaid, 
Vaughan was of a different Opinion from Hale in this Matter. Et adjornatur. But the Law ſeems now 


* 


B. R. Anon. 


Scire Facias F. Ik a Scire Facias he ſued to have Execution of a Fine, and Te- 
to execute a nant comes and pleads, and after brings Mrit of Error of the Fine; 
— yet this ſhall not be any Superledeas to che Scire Facias ; for it is in 
brought à manner a new Original. 10 I, 6. 6. | 

Writ of Er- 6. But Otherwile it is, if he brings the Writ of Error before the 
ror; and Return of the Scice Factas, 20 P. 6. 4. b. 


*twas argued 
if ir mond be allow'd, becauſe Execution was awarded; and at laſt it was allow'd, for by the Writ of 
Error their Hands are cloſed ; ſo that if they proceed it will ſerve for nothing, wherefore they allow'd 
it. Br. Error, pl. 10. cites 20 H. 6. 4. 2 | 


7 Jf a Man be adjudg'd to Account, and aiter the Plaintiff brings 
a Capias ad Computandum, in which the Parties are at Iſſue, and it 
is found againſt the Defendant; and after the Defendant brings Mrit 
of Error, admitting that it lies, yet it ſhall not be any Superſe- 
deas; ſo that the Judges ſhall not give Judgment according to the 
Verdict. 21 ID. 6. 26. 
S. P. but is 8. Where a Man grants an Annuity for 20 l. and for Non-payment at 
founded up- the Day 10 J. nomine Pænæ; there if Writ e, be brought of the 


22 1 * Auniity, and the Plaintiff recovers, and the Defendant brings Writ of Er- 


Annuity, or, there the r Plaintiff, upon ſhewing of the Deed, may have Writ of 
Br. Error, Debt for the Pain in C. B. And it is no Plea, that there is Writ of Er- 
pl. 200. cites ror pending of the principal Annuity ; for this Action is not brought of. 
4H. 6. 3. any thing which was adjudged by the firſt Record. Br. Execution, pl. 68. 
cites 4 H. 6. 31. 
2 Lev. 38. 9. Writ of Error in the Excheguer-Chamber of a Judgment in B. R. 
S. C. by the and Error in Fact was affiend there, and they Ae the Fudgment : 
Name of | | | | . 
Whereupon 


* * . * 4 12 
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Where upon the Record of Affirmation was remitted into B. R. and another Eopking of 
Writ of Error in B. R. coram vobis refiden 3 (as is uſual for Error in ad Prior 
; It was moved, that upon putting in Bail; this new Writ of Er- 7, Mrig. 
Fact.) It , pon putring 1 this new Writ of Er leſworth, 
ror might be a Superſedeas to the Execution: But the Court held, that fays the Er. 
this Writ was not to be allow'd in this Cafe ; becauſe the Judgment be- ror aſſigr'd in 
ing affirm'd in the Exchequer-Chamber tranſit in Rem Judicaram, and = vche quer 
a Writ of Error cannot be brought here on a Judgment there; and it is 3 _ 
. hk” gone = ara eath of 
the Courſe, in a Writ of Error, to recite all the Proceedings that have oe of he 
been in the Matter. And the Courſe is, that if a Writ of Error be Plaintifs ; 
brought here, upon Error in Fact of a Judgment here, the Writ ſhall be zud the He- 
allow'd in Court; which the Court ſaid they would not do in this Caſe. — thats, 


Vent. 207. Paſch. 24 Car. 2. B. R. Prior ....... | pleaded In 


8 5 (a | nullo eſt Er- 
ratum, which is a Confeſſion of the Error in Fact. And now by Hale Ch. J. the new Writ of Er- 
ror does not lie in B. R. becauſe it ought to be brought upon, and recite all the Proceedings in the Ex- 
chequer-Chamber, 


1 


10. After Judgment in B. R. the Defendant Brings Error in the Ex- 
chequer-Chamber, and puts in Bail to anſwer the Meine Profits, and all 
Damages the Defendant in Error may ſuſtain, in caſe the Judgment be 
affirm'd; pending which the Plaimiff in the original Action brings Treſ-- 
paſs againit the Defendant for the meſne Profits, It was moved; that the 
Plaintiff has no I itle to this Action, pending the Writ of Error; for 
by this means the Detendant may be doubly charged; and ſhould the 
Plaintiff get Judgment in Treſpaſs before the W ric of Error be deter- 
mined, we have no Remedy (in caſe 8 be reverſed) for the 
Damages recover d againſt us in Treſpats. But it was anſwer'd by 3 
Judges, (Holt abſent) that this Writ of Error in the Exchequer-Cham- 
r is no Superſedeas of the Judgment, as it would be in this Court 
upon a Judgment in C. B. and we think he may as well have this Action 
tor the meſne Profits, as Debt upon the judgment, notwithſtanding the 
Writ of Error; and there is no Inconvenience to the Party thereby, for 9 
the Damages upon the Treſpaſs are a good Bar to the Plainiff in any Action | 
brought for them after the Affirmance of the Fudgment ; wheretore this 
Action muſt proceed. Comb. 455. Mich. 9 W. 3. B. R. Tontord 
11. The Plaintiff had Judgment in EjeFment, of which Error was 
broughr, and Bail given to proſecute, and anſwer the mean Profits, and 
pending it, the Plaintiff brought Debt for Rent. And, per Cur. the Writ A 
ot Error does. not hinder the Plaintiff from bringing Debt, or diſtraining 
tor his Rent; and here he might have enter'd without a Writ of Execu- | 
tion, and only all Executions by Writ are ſuſpended by the Writ of Error. 
12 Mod. 398. Paſch. 12 W. 3. Badger v. Floid. | 
12. Debt upon a Fudgment in B. R. the Defendant pleads a Writ of 
Error, pending in the Exchequer-Chamber before rhe Juſtices and Ba- 
rons; and prays quod Billa caſſetur. The Plaintiff demurs. The Re- 
ſolution of the Court was del iver'd by Parker, Ch. J. That this was no 
good Plea, and that the Defendant muſt anſwer over; and declared, 
that they founded _ udgment upon the many Reſolutions that there 
had been in the like Caſe. He obſerved, that rwo Ousſtions were made 
in the debating of this Caſe: 1ſt, How far the Plaintiff could proceed, 
pending the Writ of Error. And 2dly, Whether the Record was remain- 
ing in this Court, or removed into the Exchequer-Chamber. The Action 
here was brought on the Record of a Judgment in this Court. iſt, As 
to this it has been thought a very hard thing, that while the Judgment 
was in Diſpute, the Plaintiff ſhould go on to recover this way. It has 
been attempted every way, that could be thought on, to put a Stop 
to this Way of proceeding; ſometimes by pleading it in Bar, to 
ſuch an Action, ſometimes by pleading it in Abatement, and ſome- 
times by pleading ir as a temporary Bar only; but it has neverthe- 
leſs been adjudged, that the _—_— did lie. Ard cited 1 * 53. 
| Adams 


* 8 ar" > — 


| iſ "Superſedeas 


* See among * Adams v. Tomlyns, (fee 4 H. 6. 31.) Syd. 236. Raym. 100. And 
the Notes to alſo the Caſe of Creamer v. Pumberſton, 2 Keb. 520. where Debt was 
PET brought by an Executor on a Judgment by the Teſtator, the Defendant 
leaded in Abatement, that there was a Writ of Error depending in the 
Exchequer-Chamber. To which the Plaintiff demurr*d, and a Re- 
ſpondeas ouſter was awarded. It was here agreed per Curiam, that 
Debt did lie, but that it was gone by reverting of the firſt Judgment. 
In 1 Vent. 34. it is ſaid, that if a Judgment in Debt be had in B. R. 
and a Writ of Error be brought, it ſtill remains a Record of B. R. and 

an Action of Debt may be brought upon the Judgment. See 2 Keb. 
659. Holmes v. Chamberlaine, this Plea was pleaded, and diſallow'd. 
See 2 Keb. Poſterne v. Weber. And the Court faid they would ſtay the 
Proceedings; albeit there had been no Delay in the Proſecution ot the 
*See(B)pl.4. Writ of Error, and ſo adjudged in *Lyijnryand Langham's Caſe. There 


in the Notes , _ . 4" 
there, S. C. are many other Caſes, and it has been always held, that the Action did 


See (C) lie. Show. 146. + Rottenhuſfer v. Lenthall. 4 Mod. 247. Lutw. 600. 
pl. 22. S. C. adly, It was reſolved, that the Record does remain in the Queen's 
Bench, notwithſtanding the Writ of Error in Cam. Scacc. Suppoſing 
the Writ of Error does not prevent the Action, it has been reaſonably 
argued, that they ſhould have a Record before them to proceed upon; 
but yet it has been held, that the Record is not before them. The 
Words of the 2) Eliz. cap. 8. are only directory: It enacts, That in the 
Caſes mention'd in the Act, a ſpecial Writ of Error ſhall be deviſed in 
| the Court of Chancery, directed to the Ch. Juſt. of B. R. commanding 
| him to cauſe the ſaid Record, and all things concerning the Judgment, 
g to be brought before the Juſtices of C. B. and Barons of the Exchequer, 
into the Exchequer-Chamber, there to be examin'd by the ſaid Juſtices 
of B. R. and Barons of the Exchequer, &c. It has been always thought 
ſufficient, if the Tranſcript of the Record were only removed; That is 
a Removal of the Record quoad their Conſideration. All the Entries 
1 Saund. 180. are Tranſcript' Record & Proceſſꝰ &c. cum omnibus ea tangent” præ- 
Lawe v. textu cujuſdem Brevis Dominæ Reginæ de Error' corrigend' &c. in præ- 
Rog. miſſis proſecur* Juſtic* dictæ Dominæ Reginæ de C. B. & Baron” de 
Scaccar* Dominæ Reginæ in Cam. Scacc? Juxta formam Statuti, &c. a 
Cur. dictæ Dominæ Reginæ hic coram ipſa Regina tranſmiff. fuerunt, 
&c. except 1 And. 143, 144. where Record' & Proceſſ' are tranſmitted 
into Cam? Scacc. but all other Precedents are to the contrary. It was re- 
ſolved, that the Action was well brought, and that the Defendant ſhould 
anſwer over; Per tot. Cur. Parker, Ch. J. Powell, Powis, and Eyre. 
Paſch. 10 Ann. Regina, B. R. Godwin v. Good win. | 
3 13. In Action of Debt upon a Fudgment, Detendant moved to ſtay the 
ee ren Proceedings pending a Writ of Error, which the Court order'd upon giving 
Judgment; Judgment in this Action. A Rule of Court of B. R. was produced, 
De endant whereby Proceedings were ſtaid, without giving Judgment pending rhe 
brought a Writ of Error; but per Cur. the Practice is otherwiſe. Barnes's Notes 
Wit of Er- in C. B. 170. Trin. 7 & 8 Geo. 2. Sedgley v. Weſtbrooke. 


ror, and | | 
pending that Writ, Plaintiff breught an Action of Debt on the Judgment, and after Judgment therein, 

| levied Execution. And the Queſtion was, Whether Plaintiff could do this without Leave of the Court, 
per Cur. Defendant might have moved the Court to ſtay Proceedings in the Action on the Judgment, 
pending the Writ of Error, which is always granted; but having made no ſuch Application, Plaintiff is 
regular. Barnes's Notes in C. B. 137. Eaft. 9 Geo. 2. Humphreys v. Daniel. —Rep. of Prat. in C. B. 129. 
S. C. accordingly. | ; 
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(c) Superſedeas. By Error or Attaint, | See (A) (B) 


1. IF a Man recovers Debt againſt Executors, a Mrit of Error ſhall 
be a Superſedeas of the Execution. 17 E. 3. 46. 
2, If a Man recovers agatnit J. S. ia a Writ of Treſpaſs, by 
which it is awarded quod Detendens capiatur; and after the Defendant 
brings Writ of Error, yet it ſhall not be any Superſedeas ot che 
Capias pro fine for the King, 16 Ed. 3. Attaint 24. by Pill. | | 
3. So if the Defendant brings an Attaint, pet this ſhall not be any If a Man be 
Suͤperſedeas of the Capias pro Fine for the King. 16 E. 3. Attaint nin 
24. by Dill, Treſpaſs by 
| : | | . | falſe Verdict, 
and a Capias he awarded to arreſt the Party, now if the Party ſites an Attaint, he may come into the 
Chancery, and there nd Sureties that be ſhall appear at the Day &c. and anſwer the Party, and ſatisfy 


the King and the Party what belongs to them, if the Attaint does paſs 1 him; And upon the ſame he 


may have a Superſedeas to the Sheriff, that he do not arreſt him. F. N. B. 237. (F) 

If a Man be condemned in Treſpaſs and the Defendant brings Attaint, and the Plaintiff ſues Execution 
by Elegit, and Capias is awarded againſt the Defendant for the King's Fine ; the Defendant in Chancery 
may ſue a Supeſedeas of the Capias reciting in the Writ, that the Defendant has brought an Attaint, 
and that the Plaintiff has ſued forth an Elegit, commanding the Sheriff to whom the Superſedeas is di- 
rected, that if the Defendant do yield himſelf to Priſon, and there ind Sureties to the Sheriff to ſatisfy 
the King for what belongs to hm &c. that then he do deliver him out of Priſon upon that Security, if he 
conceives the ſame to be ſuſficient Security. F. N. B. 238. (c) 


4. JE A. recovers againſt B. Debt or Damage, and after ſues a Ca- 
pias ad Saristaciendum againſt B. which is returned Non eſt inventus, 
and upon this a Scire * tacias is awarded againſt che Bail and return'd, 
and after a 2d Scire Facias is awarded, but a Day before the Return * Fol. 401. 
thereof B. brings Writ of Error upon the firſt Judgment. This is nat 
any Superſedeas to the Proceedings againſt the Bail, but the 2d 
 Scire factas may be returned, and thereupon the Plaintiff may pro- 
cecd againtt the Bail, notwithſtanding the Y2rit of Error; for it is di- 
{tin&t trom rhe principal Judgment. Mich. 13. Car. B. R. between 
La v. Tilliard, by Jones and Croke againſt the Opinion of Bramp- 
ſton. 5 | ” 
5. Ik a Man recovers aggatnſt J. S. and upon a Scire Facias has 
Judgment againſt the Bail, and after the Bail brings Writ of Error 
upon the Judgment given in the Scire Facias. This ſhall not be an 
Superſedeas in Law ofthe Trecutton upon the firſt Judgment again 
the Principal. I. 11. Ja. B. K. adjudged. | 
6. It A recovers againſt B. in B. R. where C. and D. are ſpecial Bail * 8. C. cited 
for B. and after B. brings Mrit of Error againſt A. upon this Judg⸗ Arg. Lat. 
ment in the Exchequer Chamber, and after C. and O. che Bail to dit- Ag .9e 
charge themſelves Of their Bull, bring into che Court of B. R. the . Bingley. 
Body of B. and pray that his Appearance be entered, and that A. ſhall — S. C. 
take htm in Execution. Bet tho the Roll for the Bail is a ſeveral cited Poph. 
Roll from the Roll of the Judgment, that ts to ſay, when Scire „ Ne 
facias is brought againſt the Bail this is a Roll by itſelf, Fer the of Calf v. 
Court cannot accept this Appearance to diſcharge the Bail, for the Nevil & al. 
Writ of Error is a Superſedeas in Law thereto, in as much as it 
is a Superſedeas to the Principal Judgment. So that A. cannot 
there pray B. in Execution upon this Judgment, the Record being 
removed into the Exchequer Chamber. Dill. 20. Ja. B. R. between 


* 


* Codnor and Henderſon per Curtam. Contra Mich. 2 Car. between N * 


Calſe Plaintiff, i Dingley and Davis Defendants, per Curiam. 
85. S. C. 
3 Bulſt. 33 1. Calf v. Bingley. S. C. — And ſee Bail (B) pl. 11. S. C 404 7 Notes 


. 


there. 


„ 
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Tz Superſedeas. 

— 2 = — . — 
7. Jf a Man brings Writ of Error upon a Judgment, but does 
not remove the Record in 6 Days after, Execution ſhall be granted, 
becauſe it appears that the Mrit of Error is brought merely for De: 
_ I. 13. Ja. B. R. between 4274 and Mberſtone, adjudged per 

uriam. 
Br. Executi- 8 Where Damages are recovered and the Defendant is impriſonable, 


1 . cites there he ſhall find Surety in Writ of Error, or remain in Priſon if the 
gt 40. Vear be not paſt, or if he be not in Priſon by way of Execution. Br, Er- 


8 2 4 * * ”— 
— 
— 


— Br. Sure- 


ty 2 3. Cites ror. pl. 38. cites 7 H. 4. 36. [ 40. ] 


8. P. But 9. In Treſpaſs the Plaintiff recover'd, and Writ of Error came and it 


3 lay bat Hired, no Record being removed, and after came anther Writ of Error, 
their Hands by Which Execution was awarded for the Delay, but it was ſaid, That 


arenotcloſed When the Record 1s removed into B. R. the Defendant may come here 
by the com- and have Superſedeas to the Sheriff to ſurceaſe from Execution. Br. Sy. 


ing 3 perſedeas pl. 17 cites 9 lit ſhould be 19] H. 6. 8. 


ror, which is directed to them. Br. Executions pl. 51. cites 19 H. 6. 7. 8. The very Sealing a 
Writ of Error is a Superſedeas to the Execution per Keeling. And Twiſden ſaid, That in a Writ of 
Error to remove the Record of a Judgment ſome of the Parties Names were left out, and that by Advice 
of Wild J. the Writ not removing the Record, they took out Execution. But that the Court was of 
Opinion, that tho' the Record was not removed thereby (of which they ſaid, he was not Judge whe. 
ther it was or not) yet that it ſo bound up the Cauſe that they could not take out Execution. It is in- 
deed good Cauſe to quaſh the Writ of Error, when it comes up, but Execution cannot be taken out. 
Mod. 28. pl 73. Mich: 21 Car. 2. in B. R. Hughes v. Underwood. 

The Difference of the Books is, that when the firſt Writ abates by Act of the Party, the ſecond Writ 
ſhall be no Superſedeas, but otherwiſe when it abates by the Act of God, or without the Act of the 
Party, As for want of Form. Per Jones ]. and Judgment accordingly. Lat. 57, 58. Paſch. 1 Car. Crouch 


v. Hains. 


10. Where the Defendant is awarded to Account, and pleads to Iſſue be- 
fore Auditors, and this is certified to the Juſtices, and found againſt him 
by Niſi prius, and upon this a Writ of Error is caft, yet the Court ſhall 
award him to the Fleet, tor he is as a Priſoner by Reaſon that he had found 
' Mainpriſe before to appear in proper Perſon every Day pending the Plea ; for 
Writ of Error can't ſtay Execution, by Reaſon that there was a Judg- 
ment given before viz. the Award to account, and all Times after he ſhall 
be adjudged in Ward; and if a Man be in Ward, he cannot be taken out of 
Ward by Writ of Error. Br. Erior pl. 77. cites 21 H. 6. 66. . 
11. It Error is ſued, there if it be Error apparent in the Record, the Ju- 
ſtices ſhall let the Party to Mainpriſe, but if it be Error in Fact Triable 
Per Pais, they uſed to award the Party to Priſon; per Priſot. Br. Error 
pl. 16. cites 32 H. 6. 21. 
A Writ of 12. 2 was given in the Exchequer, and an Attaint was brought 
Error, tho jn London, and before Execution the Record was removed by Certiorari 
ere Re. into Bank, and pending the Attaint, the firſt Plaintiff prayed Scire fa- 
cord itſelf cias in Bank to have Execution on the Judgment, and had it; For an 
(in which Attaint is not a Superſedeas, nor does a Superſedeas lie in Attaint as it 
Caſe it does in Caſe of Error. Sic nota diverſitatem. D. 81. b. pl. 65. Hill. 6 


rip 2 & 7 E. 6. Ayliff v. Plat. 


Superſedeas | | 
he Fraabton of their Proceeding below being taken from them) is upon very good Reaſon in Law a 
Superſedeas; And in this ReſpeCt differs from an Attaint which is no Superſedeas, for the Verdict being 
founded pon the Oaths Duodecim legalium & proborum Hominum, the Law : will admit of no Preſumption 
againſt the Truth of ſuch Verdict, till it be legally ſer aſide by Verdict in Attaint, which is the Rea- 
ſon the bringing ſuch Attaint only, is in itſelf no Superſedeas ; So tender is the Law of the Reputation 
of the Subject, as for no Reſpect to preſume him eee without manifeſt Proof upon the Oaths of a 
double Jury, and ſo tender of his Liberty and Property, as not to admit the ſame to be taken from 
him, upon ſo ſlight a Preſumption as the only ſuing forth a Writ of Error is. See Skin 422. Hill. 5 
W. & M. in B. R. In the Caſe of the Certioraries in Chancery. | 


See (C. 2) 13. 3 Fac. 1. cap. 8. Enacts, That 20 Execution ſhall be flayed by any 
Sr OE. Writ of Error or Superſedeas thereupon in any Action of Debi upon a jingle 
the Exche- Bond, or upon any Obligation with Condition for Payment of Money only, or 
quer Cham- Be nd 
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-- Rents or upon any Contract in the Courts of Record at Weſtminſter er in ber of a 


Counties Palatine, or in the Courts of Great Seffjon ; unleſs ſuch Perſon, Judgment in 
- whoſe Name ſuch Writ of Error js brought, with two 8 050 ſuch as the 38 _ 
Court, wherein the Judgment is given, ſhall allow of, Hall firſt be bound unto Rent, which 
the Party for whom Fudgment is [Sr by Rerognizance in double the Sum re- (and all o- 
recovered, to proſecute the Writ of Error with Effect, and alſo to pay (if the ther Writs 


of Error de- 


Fndgment be affirmed) all Devts, Damages, and Cofts, adjudged upon the pending 


former Tudgment, and all Cefts and Damages to be awarded for Delay of Ex- there) were 


ecution. | | A 
hl rpetual by 16 and . Car. 2. cap. | the not 
This Ad was made perpetual by 16 17 Car. 2. cap. 8. 333 


ſtices; the Term being adjourned Propter peſtilentiam in London, and the Adjournment did not ex- 
rerd unto them: Now a new I rit of Error, uod coram wobis reſidet, vas brought; and foraſmuch as this 
Writ was brought afrer this Statute to ttay Execution in Debt, it was prayed that according to the ſaid 
Statute he might have Execution, or that the Parties ſhould put in Sureties to pay the Condemnation : 
But upon Coafideration of the Statute, all the Jultices held, That it was out of the Statute; becauſe ir 
is not an original Writ of Error, but it is in Lien of a former Writ upon which the Record was remov'd 
before the Statute ; and it being diſcontinued not thro Default of the Party, it is not Reaſon he ſhould be 


prejudiced thereby: Wherefore it was reſolved, that this Caſe was out of the Statute 3 Jac. cap. 8. Cro. 


J. 135. pl. 8. Mich. 4 Jac. B. R. Boſtock v. Snell. | 25 | 
adgment in Debt upon an Inſimul computaſſet, the Defendant brought a Writ of Error in B. R. and 
the Plaintiff in the Action moved, that he might put in Bail, according to this Statute. Burt per Cur. 
This Caſe is out of the Statute, becauſe the Debt recovered did not ariſe upon any Contract, or other Duty cer- 
tain at the firſt, but meerly upon an Account between the Parties, which has reduced diverſe uncertain 
Sums to a Certainty. So that the original Cauſe of Action being founded upon the Account, which is 
uncertain, it is therefore out of rhe Statute. Yelv. 227. Hill, 10 Jac. B. R. Girling . 
2 Bulſt 53. 54. 8 C. by the Name of Gilling v. Baker; and the whole Court agreed, that this Caſe is 
out of the Statute, and the Writ of Error was allowed without finding Sureties ; and the Counſel af- 
firm'd it to have been ſo adjudged before. S. C. cited and agreed Lev. 117. Paſch. 15 Car. 2. 
B. R. in Caſe of the Dean and Chapter of Paul's v. Capell. | | | 
Debt «pon Arbitrement, is not within the Statute, becauſe here is no certain Debt at the firſt, nor till 
the Arbitrators have reduced the Controverſies to be recompenc'd by a certain Sum. Velv. 227. Hill. 
10 Jac. B. R. in Girling's Caſe.—.—8. P. 2 Bulſt. 54. in Caſe of Gilling v. Baker, S. C. S. P. 
agreed Paſch. 15 Car. 2. B. R. in Caſe of the Dean and Chapter of Paul's v. Cape]. 
Hut in Debt upon a Bond conditioned to pay to B. ſo much Money as FS. upon an Account by him ſtated 
between the Plaintiff and Defendant, ſhould declare to be due to the Plaintiff. The Defendant pleaded, 
that J. S. had not declared any Thing to be due; upon which they were at Iſſue, and Judgment for 
the Plaintiff Upon Error brought, the Queſtion was; whether the Plaintiff in Error ſhould find Bail 
upon this Statute, which extends only to Bonds to pay a certain Sum expreſs'd in the Condition. It was 
agreed, that this Action is founded on a Bond for Payment of Money only, which, 2h“ uncertain wher 


' the Bond was executed, yet was certain before the Action brought. And ſo ruled the Plaintiff in the ori- 
ginal Action to take his Execution, unleſs the Plaintiff in Error puts in Bail before ſuch a Day. 1 Lev. 


117. Paſch. 15 Car. 2. B. R. Dean and Chapter of St. Paul's v. jon 

Debt upon Bond for Performance of Covenants, is an uncertain Debt; and therefore out of the Statute. 
2 Bulſt. 54. Mich. 10 la in the Caſe of Gilling v. Baker. | 

But where Debt was brought on a Bond for Performance of Covenants; and a Breach aſſign'd, and Verdict 
and Damages for the Plaintiff and Debt was brought on that Judgment, and Judgment had 12 Default ; 
and Error being brought on the Judgment 5 Default, the Queſtion was, whether the Plaintiff in Error 
ſhould put in Bail according to 3 or it was agreed not to be within the Statute 13 Car. 2. It 
was objected, that the Original of this Action, being founded on Covenants, is not within any of the 
Words of 3 Jac. which are of Actions of Debt for Payment of Money only, or for Rent or Contracts 
for Money. And to this Twiſden inclined ; but per Keeling and Morton, This laſt Action, upon which 
the Error is brought, was for Money only recovered by the firſt Judgment, a Fn is within 
the Words (Contracts for Money) and ſo ruled the Plaintiff in Error to put in Bail. v. 260, Hill. 


20 & 21 Car. 2. B. R Biddolph v. Temple. 1 | 
Executor pleaded Plene Adminiſtravit, which was found againſt him. He brought a Writ of Er- 
ror; and it was moved that he ſhould not have a Superſedeas to ſtay Execution without [cal Sureties 
to pay the Condemnation, if Judgment be afhrm'd. Reſolved that this Caſe is out of this Statute, 
which, tho' the Words are general, yet muſt be intended where the Action is brought againſt the Party 
himſelf upon his Obligation, or in Caſe where the Fudgment is general againſt the Executers; but where the 
Judgment is ſpecial, that Execution ſhall be be Bonis Teſtatoris, and Damages only de Bonis propriis, 
It is not reaſonable that he ſhould find Sureties to pay the whole Condemnation with his own Goods; 
and according to this Difference Coke Ch. J. ſaid ir had been ruled in C B. when he was there; and 
Man the Secondary ſaid, that the Precedents of this Court ever ſince the Statutes were, that a 1 


ſedeas had been allowed upon Error brought by an Executor or Adminiſtrator. Cro. J 350. pl. . | 


Mich. 12 Tac. B. R. Goldſmith v. Platt. —— 2 Bulſt. 284. S. C. accordingly. And Coke Ch. J. ſaid, 
that if in to Caſe Sureties ſhould be found, this would then change the Judgment of the Law, which 
in this Caſe here is conditionally, (with a Si habuerit) and if he ſhould here find Sureties, that will 
then make the Judgment to be abſolute; and the whole Court agreed with him.—S. P. reſolved and ruled 
accordingly in Debr upon a Bond againſt an N 6 hag And Wright Clerk of the Errors, ſuid it 

wh the common Practice upon this Statute. Cro. 
ale 
vv | But 
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ni] propriis, Error was 


v. Webb, as determined in B. R. 1 Geo. where the Condition recited a former Bond given by the De- 


=” 1 Superſedeas, 5 


———— 
—_— — * ** , 


„ cw. 


But in Scire facias againſt Adminiſtrator Defendant upon Devaſtavit alleg'd, and Judgment de Bos 
1 and it was agreed 2 One that he ſhall ad Ba ; for bein 
charg'd de Bonis propriis, it is not like the Caſe where Adminiſtrator is charg'd de Bonis teſtatoris; but 
here it is in Jure proprio, and not like Mildmay's Cale, nor ro Goldſmith and Platt's Caſe 
[above] Ley. 245. Trin. 20 Car. 2. B. R. Fitzwilliams v. More.—— Std. 368. pl. 4. 8 C. accordingly 
Judgment was given in Debt upon an Obligation for Payment of Money, and Debt upon this Judg- 
ment, and another Judgment thereupon; and in Error of the laſt Judgment, it was doubted if Bail ſhall 
be found. Cited Lev. 268. in Caſe of Biddolph v. Temple, as Mich. 29 Car. 2. Taylor v. Baker.” 
Bond for Payment of Money upon the Return of a Ship on a Bottomree Contract is out of the Letter of 
the Act of 3 Jac. cap. 8. ſo that no Bail is needful. Show. 12, 15. Paſch. 1 W. & M. Garret v. 
Dandy. S. C. cited Comyns's Rep. 322. Arg. Mich. 6 Geo. 1. in the Caſe of Huddy v. Gifford, 
and agreed to as reaſonable by the Counſel of the other Side. K a a 
Where a Bond was to pay Money, and to do other collateral Acts, tho' in an Action on the Bond, the 
Breach afſign'd was only for not paying the Money, and ſo the Caſe upon the Pleading is the fame as if 
the Condition of the Bond had been for Payment of Money only, yet Per Holt Ch. J. this Caſe is not 
within the Statute which relates to Judgments upon Bonds, with a Condition for er; of Money on- 
ly; and in this a Judgment being given, a Writ of Error was allowed without Bail. Carth. 29. Paſch. 
1 W.& M. B.R. Gerard v. Danby. Ea FER be 
A. «vas bound with J. S. the Defendant, for the Debt of J. F. to pay 50 J. to M. R. 30th October next, and 
at the ſame Time J. J. gave Bond to A. reciting the Joint Bond to W. R. and ſays, I therefore the ſaid 
7 S. pay to the ſaid I. R. the ſaid 501. on the ſaid zoth October &c. then &c. The 501. not being paid 
at the Day, 4. brought Debt againſt J. S. and had Judgment. J. S. brought Error, but he not finding 
Bail, A. took out Execution. It was inſiſted that this Bond was only as an Indemnification-Bond, and 
ſo not within the Statute. But it was urg'd on the other Side, that this was a Bond for Payment of 
Money, and conſequently within the Statute. King Ch. Juſt. ſeemed to think this Caſe within the 
Letter of 3 Jac. cap. 8. and that this Statute ought to have a liberal Conſtruction; but becauſe the 
Judges of B. R, doubted, and inclined to the contrary Opinion, that there might be one uniform Opi- 
nion in the two Courts, it was agreed to be put off till the Court could talk with the Judges of B. R. 
And in the laſt Day but one of the Term, the Ch. Juſt. delivered the Opinion of the Court, and ſaid, 
That this Court was agreed that Execution ought not to be ſtay'd in this Caſe, if Bail was not found; 
for the Statute ought to be conſtrued liberally, and for the Benefit of him who had obtained Judgment; 
and therefore the Rule for ſlaying Execution was diſcharg'd. Comyns's Rep. 321, 322, 323. pl. 164. 
Mich. 6 Geo. 1. Huddy & Uxor. v. Yate Gifford. In this Caſe was cited the Caſe of Fammond 


fendant to A. and then goes on, viz. (It the ſaid J. S. ſhall pay the ſaid Sum of &c. on rhe ſaid Day &c. 
then &c.) in the ſame Words as in the preſent Cafe ; and ſays that the Court was of Opinion, that Bail 
was not neceſſary, becauſe of the ſame Nature with a Bond to indemnify. But it was {aid by the Counſel 
of the other Side, and alſo by the Courr in the principal Caſe, that no Judgment was given in the Caſe 
of Hammond v. Webb. | 

Debt was brought in C. B. by A. againſt B. on a Contract to pay Money on H. S. Articles, at the End 
evhereof the Parties bound themſelves to each other in 100 J. for Performance, and Plaintiff had judgment. On 
Error brought in B. R. it was inſiſted that this Writ of Error was no Superſedeas to the Execution, 
unleſs B. had put in Bail according to this Statute. Per Cur. The Statute requires, that where an Action 
is brought on a ſingle Bill or Bond, or Contract for Payment of Money only, that in ſuch Caſe Bail ſhall be 
given, which implies that it is not requiſite on any other Bond or Contract. And tho' this is a Contract, 
yet it is not for Payment of Money only, but is to pay it on Non-performance of an Agreement, and 
ſo not within the Proviſion of this Statute. But tho" Bail is not requiſite to the Original Aclion, yet it muſt 
be given upon a Writ of Error of a er obtained in ſuch Action; as for Inſtance, if an Action be 
brought in B. R. for 5 J. there Bail is not required; but if Judgment be had in that Action, and a 
Writ of Error brought, Bail muſt certainly be put in. 8 Mod. 121, 122. Paſch. 9 Geo. 1724. Strode v. 
Chriſty. a 


If a Man be 14. The Record of a judgment in B. was removed by Error into the 
e 4 Exc hequer- Chamber, and it was pray'd, that the Defendant, being in 
cannot be Execution, might be bail'd ; but becauſe the Record was removed, ſo as 
bail'd tho* there was no Record here, it was held, that he could not be bail'd 
he bringe a here; neither could he in the Exchequer-Chamber, becauſe they have 
15 oof Bee no Authority, but only to reverſe or affirm the Judgment, and not to 
Mich. 20 make Execution, and ſo he is not bailable. Cro. J. 108. Hill. z. Jac. 
Car. 2. B. R. B. R. Sheppard v. Allen. | 
Anon. 15. Fudgment was given in B. R. in Ireland, and a Writ of Error on 
that Judgment, returnable in B. R. in England. All the Juſtices of B. 
R. were of Opinion, that the Writ of Error in Judgment of Law is a 
Superſedeas, tho the Record itſelf is not ſent, but the Tranſcript only. 
For it is the ſame where Error is brought in Parliament of a judgment 
in B. R. here. And fo alſo of Error in the Exchequer-Chamber, the 
Tranſcript only is ſent, and yet the Court is tore-cloſed Pendente pla- 
cito indiſcuſſo. And they all reſolved, that the Writ of Error was a 
Superſedeas until the Error was examin'd, affirm'd, or revers'd. Cro. J. 
$34, 535. Pl. 19. Paſch. 17 Jac, B. B. The Biſhop of Offory's Caſe. 


16. The 


— 7 
* 


16. If a Writ of Error is brought in this Court, and the Day of the The Court 
Return is long, in order to delay the Party, as if it be more than the next Greed 6H. 


Superſedeas. 


Return, 1s no Superſedeas; nor can ſich Writ, being under Seal, be mended Ne: * in Chancery. 
by Motion, it may. 1 Keb. 109. pl. 1. Mich. 1661. 13 Car. 2. in B. R. Anon. —8. i N 
2. Mich. 13 Car. 2. B. R. Anon. hos Nr N 


17. 13 Car. 2. Stat. 2. cap. 2. F. 9 Enacts, That no Execution ſhall 
be ftay'd in the Courts mentioned in the Ad 3 Fac. 1. cap. 8. by Writ 
of Error or Su perſedeas thereupon after Verdict and Fudgment thereupon, 
in any Action of Debt upon the Statute 2 Edw. 6. cap. 13. for not ſetting 
forth of Tithes, nor in any Action on the Caſe, upon Promiſe for Payment of 

Money, Trover, Action of Covenant, Detinue and Treſpaſs, unleſs ſuch Re- 
cognizance as by the former Act is directed, be firſt acknowledged. | 

18. 16 G 17 Car. 2. cap. 8. S. 3. Enatts, That no Execution ſhall be 
ſtay d in any of the aforeſaid Courts, by Writ of Error or Superſedeas there- 
upon, after Verdict and Fudgment thereupon, in any Action Perſonal what- 
ſoever, unleſs a Recognizance with Condition, according to the Statute 3 Fac. 

I. cap. 8. be firſt acknowledged. Aud in Writs of Error upon any Fudgment 
after Verdict in Dower, or in Ejectione firme, no Execution ſhall be ay d, 
unleſs the Plaintiff in Error ſhall be bound unto the 3 Dower, or 
Kjeitione firme, in ſuch Sum as the Court to which ſuch Writ of Error ſhall 
be directed, ſball think fit, with Condition, that if the Fudgment be affirm'd, 
or the Writ of Error diſcontinued in Default of the Plaintiff, or that the 
Plaintiff be Nonſuit in fuch Writ of Error, that then the ſaid Plaintiff ſhall 
pay ſuch Coſts, Damages, and Sums of Money, as ſhall be awarded upon ſuch 
Fudement affirm'd, Diſcontinuance or Nonſuit had. 

S. 5. Provided that this Act ſball not extend to any Writ of Error to be 
brought by any Executor or Adminiſtrator, nor unto any Action Popular, nor 
unto any other Action upon any Penal Law (except for not ſetting forth of 
Titles) nor to any Indittment, Preſentment, Information, or Appeal. 

19. Error was brought in the Exchequer Chamber, to reverſe a Judg- In ſuch 4 
ment in B. R. The Writ of Error was /ign'd by the Ch. F. but before the Caſe upon 
Record certified he died, and no new Writ of Error was brought. Upon 6 ach 8 Mie 
Motion for Leave to take out Execution, the Court (upon Inquiry of 62" 750 
the Practice) ſaid, That if the Record be not certified within 8 Days, dered the 
they in the Office of the Clerk of the Papers, would give Rules to take Defendant 
Execution, but they may certify the Record, and ſo make all good, be- to ſhew 
cauſe the Writ was ſign d; bur if it had nor been fign'd, it had abated aan 


| a . B , 
by the Death of the Ch. J. Sid. 268, 269. pl. 20. Trin. 17 Car. 2. B. R. Notes in 
Allen v. Shaw. C. B. 136. 
ö | ; Hill. 9 Geo. 
2, Cramborne v. Quennel. The Book ſays, There were ſeveral other Motions of the ſame Kind this 


Term ; and it was held by the Court, that where the Writ of Error is not returned by the Ch. J. it be- 

comes ineffeFual ; but Plaintiff cannot take out Execution without Leave of the Court. 8. P. And 

where in ſuch Caſe the Plaintiff too owt Execution without Leave of the Court, it was held to be irregular 

Barnes's Notes in C. B. 137. Hill. 9 Geo. 2. Hayes v. Thornton. W 
It was held upon hearing Counſel on both Sides, that the Writ of Error not being returned and ſigned 

by the Ch. IJ. becomes ineffectual by bis Death; and the Rule to ſhew Cauſe why Plaintiff ſhould not have 
cave to take out Execution, was made abſolute. Barnes's Notes in C. B. 136. Hill. 9 Geo. 2. Oloren- 

_ v. Stany forth. Rep. of Pract. in C. B. 128. S. C. and cites Middleton and Gardiner the like 
ule. | | 


20. Twiſden J. ſaid, That Trin. 5 Car. 1. Godb. 439. it was ſettled * The Caſe 
on ſolemn Argument, that the Writ of Error was the Superſedeas in ir- of the Earl 
ſelf, and there is no Inconvenience, and if it be deliver'd, ſhew'd, or oe e-bay 
allowed before the Return thereof, it is a ſufficient Superſedeas ; but if the Mod. 112. 
Return be before the Nay in Bank, or of the Fudgment ; Per Cur. it is no pl. 9. Anon. 
Superſedeas. And by Hale Ch. J. Errors, nor other Records, are not leems to bs 


return'd till a Term after taken out, and ſometimes longer; therefore Avers v 
| It Lenthall. 


Term, the Court may award Execution. Het. 1). Paſch. 3 Car. C. B. 7 Wiler 
Anon. 8 | Error with | 
an over-long. 
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76 | ; Superſedeas. 


it is no Reaſon to ſtay ſo long ; to which Rainsford and Wild agreed; 
and Wild ſaid he knew it ruled, that Allowance of Error after Exeeu- 
tion taken out, and before executed, was a Superſedeas. 3 Keb. 30g. pl. 
51. Paſch. 26 Car. 2. B. R. in Caſe of Ayers v. Lenthall. 

Where in 21. The Plaintiff brought an Action of Debt on a Fudement obtained 
ſuch an _ in B. R. and the Defendant pleaded in Bar, that he ante Diem impetra- 
ra voy " tionis Bille prædlicti, had brought a Writ of Error on that peg which 
pleaded ſuch was ſtill depending; and upon a Demurrer to this Plea, it was ad- 
a Plea in judged, That this Matter could not be pleaded in Bar, tho' it might be 
Abatement, pleaded in Abatement ; and thereupon the Plaintiff had Judgment. Carth, 


upon De- 1. Trin. 3 Jac. 2. in B. R. Rogers v. Mayhoe. 


murrer it 


was adjudg'd | 

that = Writ ſhonld abate. Carth. 1. Trin. 3 Jac. 2. B. R. Aby v. Buxton. —Ibid. The Book ſays, The 
Reporter makes a Quære in this Caſe, and refers to the Caſe of Rottenhoffer v. Lenthall, where it 
was adjudged to the contrary. [which ſee afterwards, pl 22.] and Cited a Caſe of Rowley v. Rowley, 
Trin. 5 W. 3. B. R. Rot. 590. where in an Action of Debt on a Judgment, the Defendant pleaded a 
Writ of Error depending, neither in Abatement, nor in Bar, but concluded his Plea thus, viz. Petit 
&c, if he ſhould be compell'd to make any farther Anſwer pending that Writ of Error. And this was 


adjudged ill, and the Defendant was ruled to anſwer over. 


Show. 146. 22. Debt upon Eſcape was brought againit the Marſhal, in which the 
S. C accord- Pfaintiſ had a Verdict and udgment; and in an Action of Debt brong ht 


ingly per he Detendant pleaded that he brought a Writ of 
Cur. and pon that Fadgment, the Detendant pleaded that he brought a Writ of Er 
— e ror on the ſame, Adbuc dependen. & 1ndiſcuſs. and concluded in Abate- 


Law was al- nent, (viz.) Si reſpondere compelli debeat &c. And upon a general 
wy _ Demurrer to this Plea, it was adjudged ill; ſo the Defendant was ruled 
to vc for to anſwer over, Carth. 136. Paſch. 2 W. & M. B. R. Rottenhoffer v. 


one Caſe in 


Sir Fran. Lenthall. 


Pemberton's | | 
Time, when a Difference was made between in Bar and Abatement; but the Court now held it all one 


and Judgment for the Plaintiff, And the Book ſays, that the Defendant afterwards pleaded the ſame Plea, 
in Bar, and the Plaintiff had Judgment. S. C. cited, and S. P. adjudged accordingly. Show, 98. 
Trin. 2 W. & M. between Syms and Tyms. 


23. In a real Action, after Judgment the Plaintiff may enter, notwith- 
ſtanding Writ of Error, if his Entry were lawtul without the Judg- 
ment; for that is not by Force of the Judgment, which ſhall nor put 
him in a worſe Condition than he was in before. 12 Mod. 398. Paſch. 
12 W. 3. in Caſe of Badger v. Floyd. 

24. Upon a Writ of Error brought after Judgment, Execution ought 

not to be ftay'd, FA Bail be not found, Comyns's Rep. 321. pl. 164. Mich. 
6 Geo. 1. Huddy & Uxor. v. Yate Gifford. 

25. Plaintiff in Error put in Bail, but the Plaintiff in the original Ac- 
tion excepted againſt them as inſufficient, and nothing further was done to 
juſtify them, or to put in other Bail, It was inſiſted, that this putting in 
inſufficient Bail will not conclude the Party, and ea it to the 
Caſe of Reeve v. Pike, where after Defendant put in Bail, he moved that 
they might le diſcharged ; but it was denied. And in the Principal Caſe 
2 was given, that this Writ of Error was no Superſedeas, un- 

eſs good Bail was put in. 8 Mod. 121. 122. Paſch. 9 Geo. 1. 1724. 
Strode v. Chriſty. 3 

26. An Action of Treſpaſs for the mean Profits was brought pending a 
Writ of Error on an Ejettment ; Detendant moved to ſtay Proceedings, 
The Court ſaid this Cafe was within the Reaſon of the Rule which is 
conſtantly granted where an Action of Debt is brought on a Judgmenr 
pending a Writ of Error; and therefore made a Rule that the Plain- 
115 might proceed to aſcertain his Damages, and to ſign his Fudgment, but 
that Execution thereon ſhould be faid till the Writ of Error on the Judg- 
ment 475 determined. Rep. of Pract. in C. B. 46. Trin. 2 Geo. 2. Har- 
ris v. Allen. 


27. The 


en ... — 
Buperſedeas. 77 

27. The Plaintiff did not gu his Fudgment till after the Return of the 
Writ of Error; the Court, on hearing Counſel on both Sides, and the 
Matter fully debated, and many Cates cited, declared that the Plaintiff 
might ſign his Judgment when he pleaſed; and if he thought fit to de- 
ſer ligning of it till after the Return of the Writ of Error, he had Li- 
berty to do fo, and might then take out Execution, notwithſtanding the * 
Wric of Error, in regard the Writ of Error, if returnable e, 5 
gued, does not attach upon the Suit ; and therefore the Court diſcharged 
a Rule to thew Cauſe. Rep. of Pratt. in C. B. 50. Mich. 2 Geo. 2. 
Harding v. Avery. | ; 

28. But on a Motion to ſetaſide an Execution, which was executed after The Plain- 
a Writ of Error allowed, the Caſe was, the Defendant had confeſs'd a pond m 155 | 
Fudement by Cognovit Dampna, and the Plaintiff*s Attorney promiſed to fn 4 1 03 
it the 31/} of May, which was the Day before the Eſſoign Day of this judgment: 
Term, but he deferr'd doing it till after the Return of the Writ of Error was till the Re- 
expired, and then took out his Execution, which the Court ſaid would have WII 1 
been regular, if he had not conſented to ſign Judgment at the Time Fen ogy 
above mentioned, bur ſeeing he had acted this Part contrary to his own pired, tho 
Agreement, they ordered the Execution to be fer aſide, and Reſtitution called upon 
made; and likewiſe ordered the Plaintiff *s Attorney to ſue out a new Writ of for that Pur- 


Error at his own Coſts. Rep. of Pract. in C. B. 54. Trin. 2 & 3 Geo. 2. . 
Griffin v. King. | | dered a new 
| Writ of Er- 


ror to be ſued out, at the Plaintiff's Expence, and that he ſhould pay the Defendant his Coſts. Rep. of 
Pract. in C. B. 71. Eaft. 5 Geo. 2. Duffield v. Warden. 

But the Reporter cites the Caſe of Harding v. Avery, [ſupra, pl. 27] and ſays Quære; for it does not 
appear in this Caſe that the Plaintiff has in any Manner misbehaved himſelf. Reg. of Pract. in C. B. 71. 


29. On a Motion to ſet aſide an Execution taken out upon aFudgment fignd S. P. But it 


in Trinity Vacation after the Expiration of the Writ of Error, which was re- rin — way 
turnable tres Trin. the Court were of Opinion, that the Plaintiff could Plaintiff hag 


not regularly ſign his judgment, and take out Execution thereon till ſtaid till 
Michaelmas Term following, becauſe every Judgment is of the firſt Day Michaelmas 
of the Term; ſo the Fudgment having Relation to the fir Day of the Term, * erm fol- 

5 . „ : owing, be- 
muſt be conſtrued to be ſigu'd pending the Writ of Error, which was return- fore he had 
able tres Trin. and conſequently the Writ of Error attach'd upon the Fudgment ſign'd final 
and was a Superſedeas, and Execution afterwards was irregular ; which Judgment, 


therefore the Court ſer aſide, and ordered rhe Plaintiff's Attorney to pay Cafe of Joy 
Coſts. Rep. of Pract. in C. B. 77. Mich. 6 Geo. 2. Warwick v. Figg. and Fran- 

| aw, be 
might have had ſome Colour to take out Execution (though that 1s a Practice not to be encouraged) and 
the Court were of that Opinion, and ordered the Execution to be ſet afide, and Reſtitution and Cofts ; 
and an Attachment Niſi againſt the Plaintiff's Attorney, to ſtand over till he ſees Reſtitution made, and 
Coſts paid, Barnes's Notes in C. B. 127, 128. Mich. 6 Geo. 2. Warwick v. Figg. 
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30. Joint Action againſt ſeveral Defendants; Damages 201. againſt 4 0 
then: 2 Trial, and 15 woe one Defendant, who had let fudgment 25 
by Default. Writ of Error was brought by the 4, in the Name ot the one 
who was not obliged to find Bail, becauſe it was by Default. It was 
moved for Leave to take out Execution againſt the 4, notwithſtanding ſuch 
Writ of Error. Cur. Shew Cauſe; Rule made abſolute Trinity next, on 
Affidavit of Service. Barnes's Notes in C. B. 138, 139. Eaſt. 9 Geo. 2. 
Maſon v. Simmonds & others. | ; 
31. Judgment for the Plaintiff; a Cap' ad Satis' ifſues thereon againſt Barnes's 
the Detendanr ; «por that Ca.” ſa an Exigent was taken out, teſted ) Feb. Ns - 
Then a Writ of Error was ſued by the Defendant, teſted 5 Feb. and al- & C. 2 ; 
low'd 8 Feb, It was moved, that the Plaintiff might proceed ro outlaw cordingly. 
the Defendant, notwithſtanding the Writ of Error; as if Debt be 
brought on a judgment, and then a Writ of Error is ſued on the Judg- 
ment, the Court will permit the Plaintiff in that Action of Debt to 

8 X proceed 


78 Superſedeas. | 


proceed to Judgment, tho? they will ſtay Execution. But it was an- 
{wer'd, that the Writ of Error is of itſelf a Superſedeas. It is true, it 
is no Contempt till Notice; but by taking out the Writ of Error, the 
Court is ſtay'd from proceeding in Execution. And of that Opinion 
was the Court, for the Exigent is only to carry on the Execution, 
Comyns's Rep. 564. pl. 241. Paſch. 10 Geo. 2. Spinks v. Bird. 

Tbid. 268. 32. Defendant being brought to the Bar by the Warden of the Fleet, 
Mich. 10 þy Virtue of a Habeas Corpus ad Satisfaciendum, in order to be charged in 
ena Execution at the Plaintiff's Suit, produced the Allowance of a Writ of Er. 
in Nasen- ror, and objected, that as ſuch Writ was ſeaPd and allow'd, he ought 
tion was Not to be champ, But the Court faid, they would not intermeddle; 
after the Plaintiff might proceed at his Peril; and thereupon Defendant was 
ſealing and charged in Execution. Barnes's Notes in C. B. 26). Trin. 10 Geo. 2. 


allowing the 
Writ, bur H annot v. Farettes. 
before Notice | | 
thereof to Plaintiff's Attorney, the Court ſet aſide the Commitment in Execution, but refuſed to grant an At- 
tachment againſt Plaintiff's Attorney, becauſe tho* the Writ of Error be a Superſedeas from the Alloy- 
ance, no Contempt is incurr'd till after Notice of it. Rep. of Pract. in C. B. 133. S. C. ac- 
cordingly. 


2 


* 


1 


(C. 2) Error in Parliament. In what Caſes it ſhall be 


a Superſedeas. 1 
| 2 Dar Bore”. ., 16740 -g. 1G: AE - 
725 . 25 5 Zo TORS 

Lat: ). Had Fudement in the C. B. in 9 Ac H. broug ta Writ 
Paſch. 1 of Error in B. R. and the Fudgment was affirmed. And after- 
9 wards he brings Error in the Parliament; and the Ch. J. in B. R. brought 
S. C. accord- the Record itſelf in Parliament, and there et a Tranſcript of it, and 
ingly, and brought back the Record itſell. And after the Parliament is diſſolved, and 
ſays the Par- C. now prays Execution, and had it; altho* the Writ of Error abated 
pr" ire without the Act of the Party. And Noy ſaid, It is doubted if Error 
Dearth, of in Parliament ſhall be a Superſedeas; for upon that, if the Party be in 
King James. Execution, he ſhall not be bail'd, as he ſhould be in another Court; and 
0.66. cited 1 H. J. 19. b. 15 H. 6. 18. By Diſſolution of Parliament the Er- 
te dine lv. ror is abated. 22 E. 3. 3. 1 H. 7. 19. And ſo was the Caſe of Godſave 
be is 3 aud Peydon, Error in Parliament abated by Diſſolution. And by 
inſiſted that Doderidge Error was brought in Parliament, and the Party prays a 
this Abate- Scire Fac. returnable the next Parliament, and it was denied, for the 


avg Ear Delay. And in our Caſe Execution was awarded. Noy 76. Crouch v. 


Act of the Hanney. 
Party, but of 


God And the Court ſaid they would not ſtay Execution in Expectation that he would bring a new 


Writ of Error the next Parliament; and tho! Execution be made, yet he may bring a new Writ of 
Error, and be reſtored to all that he loſt, if the Judgment was erroneous, 2 Roll. Rep. 352, 353. 
Trin. 21 Jac. S. C. but not 8S P.——Godb. 407. pl. 448. S. C. but not S. P. | | 


Sid. 413 pl. 2. A Writ of Error in Parliament to reverſe a Judgment in Dower, 
11.9.G.ad- given in C. B. which was after affirm'd in B. R. was diſcontinued by the 


5 2 Prorogation of the Parliament. Then another Writ was brought, Teſte the 


438. pl. 89. 4% Day of the Seſfions, viz, 1 March, returnable 19 November, being the 
491. pl. 43- Day to which the Parliament was prorogued. The Court reſol ved, that 
and $09: pl. tho' the firſt Writ of Error was not diſcontinued by any Act of the 


3 Cb. 7, Party, yet, becauſe of the Length of Time on which this Writ was re- 


) ſaid; A Writ turnable, it ſhall be no Superſedeas. Vent. 31. Paſch. 21 Car. 2. B. R. 


of Error in Wortley v. Holt. 


Parliament, IS | | | 
where there is along Prorogation, ſo that a Term does intervene, is no Superſedeas. And ſo of a Writ of 


Error upon a Judgment in C. B. where a Record is actually return'd into Parliament, if there be a Pro- 
| CW on, , <4 . ragation, 
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tion in November to) January following, and then a 3d Writ of Error 


| Debates and Search of Precedents it was granted, the Prorogation being 


- n * 2 * 
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Superſedeas. 70 
rag ation, and no Continuance of the Writ of Error, Execution ſhall be awarded. Comb. 206. Pa a W. 

& M. in B. R. James v. Barkley. | 


3. It was moved to diſcharge a Superſedefis on Error in Parliament Sid. 454: pl. 
ad prox* Seſfionem, on Judgment in C. B. in Action ſur Caſe for not deli- ra 8 and 
vering Wine affirm'd in B. R. which the Court granted. But had it er 
been returnable in præſenti Parliamento, or on a Day certain, it would they did 
have been a good Superſedeas; but being amended fince Delivery to the quaſh the iſt 
Clerk of the Errors, the Parties thereto were committed; but would Writ, whe- 
not quaſh the Writ of Error, nor allow any new one; and they agreed 3 
that a Return in præſenti Parliamento without Day, unleſs ſedente Parlia- without 8 
nento, if adjourn'd for half a Year, or any long Time, is no Superſe- Day, would 
deas. 2 Keb. 647. pl. 83. Paſch. 22 Car. 2. B. R. Roderiguez, Fran- be a Super- 
cia v. Waldow. | ſedeas. 

4. If a Writ of Error be brought in the Exchequer Chamber, and that be 
diſcontinued, and another Writ zs Prong ht in Parliament, this ſecond Writ 
is a Superſedeas, Vent. 100. Mich. 22 Car. 2. B. R. Anon. 

5. But if a Writ of Error be brought in Parliament, and that abates, Mod. 28s. 
and the Plaintiff brings a ſecond, this is no Superſedeas, becauſe it is in Pl. 3. Tring 
the ſame Court, ' Vent. 100. Mich, 22 Car. 2. B. R. Anon. 5 . 


ran. 
Duncomb's Caſe, S. P. and were it not for the Difference of the Year ſeems 84 8. C. 


6. It was moved that the Clerk of the Court might make out Proceſs, 
not withſtand ing a Writ of Error, of Conviction of Perjury brought in 
Parliament, returnable ad prox. Seſſtonem, being after 8 Writ of Error 
determined by Prorogation, and ſo no Superſedeas, as“ Morthly's Caſe; bur * vent. 37. 
the Court refuſed ro meddle in it, bur left the Party to ute Diſcretion. Wortley v. 
2 Keb. 149. pl. 2. Paſch. 23 Car. 2. B. R. The King v. Robinſon. Holt. 

7. Error was brought in Parliament, and this determined by Prorogation, Md. 106. 


and a 2d Writ of Error was brought, and this alſo determined by Proroga- pl. 15. S. C. 
was ſued, and a Superſedeas pray'd to ſtay Execution; and after ſeveral 


to a Day certain, and no Term interpo/ing. But per Hale, if a Term had 
interpoſed between the Teſte and the Return of the Writ of Error, no 
Superſedeas ſhould iffue, unleſs there be Error apparent in the Record, 
rotwithitanding that the Writs of Error are abated by the Prorogation, 
without Default of the Party. And Wild J. held, That tho' a Term 
had interpoſed between the Teſte and Return of the firſt Writ of Error, 
yer a Superſedeas ſhould be granted in this Caſe, becauſe the Determina- 
tion of the Writ is by the Prorogation, without Default of the Party. 2 
Lev. 93. Mich. 25 Car. 2. B. R. Gofton v. Sedgwick. 

8. Execution was prayed on a Writ of Error brought in Parliament, 
and diſcontinued by Prorogation, which Wild and Raynsford granted, 
the Record being never carried hence, nor tranſcribed. 3 Keb. 238. pl. 
55. Mich. 25 Car. 2. B. R. Iſtead v. Streater. © 1 

9. A * Rule was lately made by the Houſe of Lords, that all Cauſes there 2 Lev. 95; 
depending fhould not be diſcontinued by the intervening of a Prorogation. V ent. at = _ 
266, Hill 26 & 27 Car. 2, Lord Eure v. Turton, e e wang 


5 F | v. Sedgwick, 
the ſame Rule is mentioned to have been made. 


SIT we 4 a - 4 9 ww. #.. + WY" - * - — 
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Io. Some Time after the above Rule, a Writ of Error, teſted 30th Mo- 2 Lev. 120. 
vember, was brought returnable in Parliament 13th April following, that 1 
being the Day to which the Parliament was prorogued. It was inſiſted that N Eure 
this Caſe will not be there depending before the Return of the Wrir. v. Truron; 
Hale Ch. J. ſaid, that the Rule does not reach this Caſe, becauſe the Writ is and _— 
at returned. And the Opinion of the Court was, That the Writ of Error 88 for 

| Was | 


1 


8 | Superſedeas. x 


„ 
$8 po 


* 


| the Plaintiff, was no Superſedeas ; but they would make no Rule in it, becauſe the 
i ſays ig faid the Cauſe was not judicially before them, but the Party might take 
| 8 out Execution, if he thought fit; and then if the other Side moved for 


take Execu- a Superſedeas, they ſhould then reſolve the Point. Vent. 266. Hill. 26 


| tion at their & 2) Car. 2. B. R. Lord Eure v. Turton. 

1 Peril, if b Pen, , 

10 Lav they might do it; for that Executions are iſſuable of Courſe without Rule of Court; but if the 
wn | other Side had moved for a Superſedeas, they ſaid perhaps they ſhould have denied to grant it. 


" 7 Mod. 120. 11. Debt on a Bond in C. B. and Judgment for the Plaintiff; Error 
1 Anon. but ; R d Bail 7 Ai He S nd 

N ' was brought in B. R. and Bail put in according to the Statute, and Fudg- 
3H 52 ry ment affirm'd ; thereupon Error was brought in Parliament, and the Clerk 
1 the whole of the Errors refuſed to allow the Writ, unleſs the Party would give a 
tl Court in- new Recognizance. It was moved that it ought to be allowed Without, 
clined that it being not requirable by the 3 Jac. 1. cap. 8. Sed per Cur. The firſt. 
esc Recognizance does not include Payment of Coſts to be aſſeſs'd in the 
Superſedeas a a 0 
without Houle of Lords, and thoſe Coſts ought to be paid; and therefore a ge 
Bail; but Recognizance ought to be given within the Intent of the Statute; and it is 
upon the not the Buſineſs of this Court to examine Whether Bail was put in upon 
| NN the firſt Writ; for the Want of Bail does not hinder the Proc; of the Writ 


Nt gave Leave 1 Error, but only makes it no Superſedeas, Salk. 97. pl. 2. Hill. 1 Ann. 
| ro ſpeak to B. R. Tilly v. Richardſon. | 
it again. | 

Tho on a J//rit of Error in B. R. Bail ſhall he put in there, yet if afterwards Error in Parliament be 
brought, new Bail muſt be put in B. K. 8 Mod. 79. Trin. 8 Geo. Colebrook v. Diggs. 


| — 12. Writ of Error ad proximam Seſſionem Parliamenti, and before that 
5 Time it was diſſolvd, and Day ſix d for the Meeting of a new one, and Term 
ii | intervened. The Queſtion was, Whether this was a Superſedeas of Exe- 
5 cution ? The Ch. J. ſaid, That as the preſent Caſe was, the Writ in 
my N e could not be an Authority to carry up the Record, neither 
1 could the Lords be legally poſſeſs'd of it by Virtue of that Writ. And 
1 ' after all, here the Court lett them to do what they could by Law. 12 
Mod. 604. Mich. 13 W. 3. 1701. Peters v. Benning. 

13. Error of Judgment in the Exchequer Chamber, returnable the 1/ 
Day of Parliament, viz. the preſent Seſſions, and now it was moved that 
Plaintiff in Error might tranſcribe the Record within 8 Days, otherwiſe that 
Execution might be taken upon the Judgment; and a Rule was made to 
ſhew Cauſe upon this Matter, but now the Rule was diſcharged ; for by 
Order of the Lords in Parliament, r37h Fu 1618, Al Perſons upon Writs 

Error in Parliament, ſhall bring in their Writs in 14 Days after the 1/# 
ay of the Seſſion in which ſuch Writs ſhall be returnable, otherwiſe ſuch 
Writs ſhall not be received unleſs it be upon Fudgment given during the 
Seffion, which ſhall be brought within 14 Days after Fudgment given; and 

| therefore ſuch Motion within 14 Days after the Beginning of the Seſſion, 
'Fy is too haſty; for it is not reaſonable that a PlaintitF,in an original Cauſe 
bY ſhould take Execution within the Time allowed by Order of the Lords 
by to bring ſuch Writ into their Houſe ; but if the Plaintiff in Error ſhould 
"mY — exceed the Time allowed by the Lords, in ſuch Caſe it would then 
15 ſeem reaſonable that the Plaintiff ſhould be at Liberty to take Execution 
upon the firſt Judgment; and thus it was ſaid to be formerly determined 
in this Court, in the Cauſe between Mhite and Roberts. Comyns's 


4 RS Rep. 420, 421. Hill. 13 Geo. 1. in the Exchequer, Barnes v. Otway. 
| 
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(o) Error. At what Time it ſhall. be A Superſedeas See Q. 2) 
in Law. Ra 


1. JF a Capias ad Satisfaciendum be awarded, and after a Writ of Alter Judę- 
Error comes, this ſhall not be a Superſedeas to the Captas, 4 % af 

for it 1 out of the Court, and lawfully granted. 17 E. 3. 8. 20 . 72, ., , 

6. 4+ U. former Judę- 


| 1 | 8 | $ ment, and Ca. 
$4. delivered to the Sheriff, Defendant moved to ſtay Execution pending a Writ of Error brought to 
reverſe the former Judgment. Per Cur. the Motion comes too late; it ought to be before Judgment in the 
later Action. And ſo Rule to ſhew Cauſe was diſcharged. Barnes's Notes in C. B. 140. Mich. 13 Geo. 


2. Clarkſon v. Phyſick. 


2. In Aſſiſe of Darren Preſentment, if upon Demurrer a Writ be 
awarded to the Bithop for the Plaintiff, and a Writ of Inquiry of the 
Damages, and after a Writ of Error is brought of the Principal, 
this is not auy Superſedeas to the Writ to inquire of the Damages; 
but the Shertif may ler ve it notwithſtanding, and return it. 17 E. 


3. 34. b. RR” . ; 
3. Bur when it is return'd in Bank, the Court cannot give Judg- 


ment and award Execution upon them, becauſe their Power 1s 
bound by the Writ ot Error. 17 E. 3. 34. b. 36. 


4. If A. recovers againſt B. and after a Nihil return'd againſt the 2 2 


Principal, he {urs a Scire Facias againſt the Bail upon their Recognt- 38 
zaͤnce, and after B. the Principal _ Writ of Error, this Mrit of ot Don Die- 
Error ſhall not be any Superſedeas of the Scire Facias agatnſt the go 4'Acuna 
Bail. BD. 14. Ja. B. B. between the Spaniſh Ambaſſador and Gif- »: Siftord, 


and 

ford, by Cook and Houghton. THe 3 
Roll. Rep. 336. pl. 50. Hill. 13 Jac. S. C. but not 8 P.-—3 Bulſt. 182. S. C. & S. P. After 
a Writ of Error brought, and before the Return of it, B. the Plaintiff in Error, was brought to the 
Bar by Habeas Corpus brought by his Bail, when B and alſo his Bail, pray 'd that he might be com- 
* mitted in Execution in their Diſcharge. But Hobart Ch. J. held, That by bringing the Writ of Error 
the Court was diſabled either to award Execution, or to put him in Execution. And this alſo was the 
Cauſe that the Bail could not be diſcharged ; for the End of the Bail is not only to bring the Body, but 
that he come ſubject to the Court, according to the Meaning of the Bail, which cannot be in this Caſe, 
becauſe of the Writ of Error; for the Entry in Diſcharge of the Bail muſt be, that the Defendant red- 
didit ſe to the Court to be in Execution, if the Plaintiff will; which cannot be ſo here. And Quere, 
Whether this has not ſo diſabled this Defendant by his own Act, that the Bail is forfeited, (note, the 
Bail have not diſabled themſelves) tho' afterwards he proceeded not in his Writ of Error; and ſo Exe- 
cution may be taken here. But note, that afterwards this Term, Bradſhaw the Defendant was brought 
again to the Bar by another Habeas Corpus, and the Plaintiff pray'd him in Execution; which was 

ranted, becauſe the Day of the Return of the Writ of Error was paſs'd, and he had not cauſed the 
Nord to be removed, and therefore this Court was re- enabled to award Execution. Hob. 116, pl. 142. 


Paſch. 14 Jac. Wickſtead v. Bradſhaw. It was agreed, per Cur. and the Attorney General, that 
the Bail may render their Principal pending a Writ of Error, tho' during that Time the Plaintiff 
cannot charge him in Executiov. 7 Mod. 77. Mich. 1 Anne, B. R. in the Caſe of Goodwin v. Hilton. 


bid. 98. S. C. & S. P. 


5. Ik upon a Fieri Facias upon a Judgment againſt B. the Sheriff C were 
takes the Goods of B. into his Hauds; bur, betore Sale of them, B. en eee 


Fa. an 


delivers tu the Sheriff a Superſedeas upon Writ of Error, B. ſhall have . 
is Goods again; for no Property was alter d by the Seilure. M. 17 cord was re- 
a, B. between Sare and Shelton. Per Curiam. —_ Hl rit 

W | . of Error into 
the Exchequer-Chamber, and a Superſedeas awarded ; and the Sheriff return'd, on the Fi. Fa. that be bad 
ſeiſed the Geeds, and that they remain'd in his Hands for <vant of Buyers; and alſo, that a Superſedeas was 
acbarded; Thereupon the Defendant moved to have Reſtitution, Bur, per tot. Cur. tho* the Record be 
removed, and a Superſedeas awarded, yet ſince it came not to the Sheriff before he began to make Exe- 
cution, as appears by his Return, a Venditioni exponas ſhall be awarded to perfect it; and tho' the 

Plea-Roll be removed, yet it ſhall be awarded upon the Return of the Fi. Fa. which .remains filed in 

the Office. Cro. Eliz. 597. pl. 2. Hill. 40 Eliz. B. R. Charter v. Peter.—Cro. E. 602 Charter v. Peter 

is a D. P. Mo. 542. pl. 718. Hill. 40 Eliz. ſeems to be 8. C. accordingly, by Popham & Gawdy, ab- 

ſentibus Fenner & Clench, and that the Execution is intire, and cannot be divided: . 

| mw | I 


* —— — K — 


Superſedeas. 


I one recovers in Debt, and has Fi. Fa. to the Sheriff to levy the Debt, and Defendant bring. 
Error on the Judgment, and has Superſedeas to the Sheriff, ſo much Goods of Defendant as the Sheriff 
has in his Hands by the Fi. Fa. before the Superſedeas comes to him, ſhall remain to ſatisfy the Reco. 
veror, and Venditioni exponas ſhall iflue thereupon ; but after the Superſedeas comes to the Sheriff, he 
cannot proceed further upon the Fi. Fa. Yelv. 6. Trin. 44 Eliz. B. R. Tocock v. Honey man. 

If before the Writ of Error the Sheriff returns a Heri Feci, & non inveni emptores, the Execution is not 
to be undone. Per Hale Ch. J. Vent. 255. Hill. 25 & 26 Car. 2. B. R. Anon, 

Tho' a Writ of Error be a 3 8 in itſelf, yet, after Execution begun, it ſhall not hinder it; but 
the Sheriff may go on, and on a Fieri Facias ſell the Goods ; per Holt Ch. J. 12 Mod. 99. Trin. 8 W. z. 


Anon. 
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= 6. Tf upon a Fieri Facias upon a Judgment, the Sheriff returns 
* Fol. 492. Quad cepit Bona & Caralla of Defendant, and Quod remanent in 
If Goods are Cuſtodia pro detectu * oy ge & quod ante Returnum hujus Brevis 
taken on a breve de non moleſtando fuit direct? quod de ulteriori executione ſuper. 
Fi. Fa. and a ſederet, the which Writ he return d annexr'd to the Fieri Factas, 
Writ of And this Writ De non Moleſtando was awarded in Bank, by rea- 


Error is 


brought, and [oll Of a YDrit of Error there brought by Defendant ; but the Re- 
a Superſedeas cord was not removed, e quod the Return of the Writ of Error 
comes before Was Craſtino Aſcenſionis & non ante, and the Fieri Facias 15 Paſch. and 
a gn a Yrit of Venditioni exponas awarded. D. 1. Md. 99. S. 57. Mil- 
Yall. per ton v. Eldrington. (But it ſeems that this is not Law.) 

Holt Ch. J. | 


6 Mod. 293. Mich. 3 Annæ, B. R. in Caſe of Clerk v. Withers, cites D. 99. tho' 2 Roll Abr. 491. be 
contra, and ſaid, that after Seizure, and Writ of Error, and Superſedeas, a Venditioni exponas ſhall 


£0. 


Surmiſe. 


S. C. cited 7. If a Writ of Error be brought returnable in the Exchequer- 
SY _ 3'3 Chamber, and it is allow'd by the Clerk of the Errors, and Superſe- 
Smith „ deas granted, but the Record is not mark'd by the Clerk of the Er- 
Cave.—S. C. roxs, as the ule is, or + Notice of it given to the Attorney of the 
cited 3 Keb. other Side, it not being done, becauſe it was not known who was At- 
1 rorney, nor the Number-Roll of the Record known, by which it might 
B. R in Caſe be mark d, yet this is a Superſedeas in Law; ſo that if Execution 
of Ayers v. be awarded after to another County than that where the Superſe- 
Lenthall.— DLAS was granted, and is there executed, this is erroneous, and a 
1 T's 2 Superſedeas ſhall be awarded Quia erronice emanavit. But it is not 
1649. Mer. any Contempt by the Attorney of the other Side in ſuing out of 
cer v. Rule. the Execution, he not hav Notice of the Writ of Error, nor the 
IS. P. per Roll mark d. Mich. 1649. n Met hold und Bawa, adjudged 
on : 1 . . and ſich Superledeas, Quta erronice emanavit, 
non. Oraänted. ; 
agg : 8. A Man is taken upon Ca. Sa. upon Condemnation, and brought to 
the Bar by the Sheriff, and pray'd to be deliver'd from it, becauſe there is 
Writ of Error of it come to the Treaſury, as he ſhould be if the Writ of 
Error had been brought before the Award of the Capias, and was not 
delivered, bur ſent to the Fleet. But Priſot ſaid, that when the Record 
is come up here, the Juſtices may ſend for him to the Warden of the Fleet. 
Br. Executions, pl. 9. cites 34 H. 6. 18. | 
9. A Man was outlaw'd in B. R. and brought Writ of. Error out of 
Chancery to them the ſame Term, and they were in Doubt if the Writ of 
Error was good or not; for it was too general, &c. And upon long De- 
bate it was awarded, that the Party ſhall have Superſedeas for his Goods 
Quod capta Securitate quod non elongabit bona ſua, that then the Sheriff 
and Eſcheator ceſſabunt ſeiſire bona ſua, quod nota; and if the Matter paſs 
for the Party outlaw'd, he ſhall retain his Goods, and if againſt him, 
then the King ſhall have his Goods, Br. Superſedeas, pl. 27. cires 4 E. 


4.43. 
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10. Judgment was given in B. R. but before Execution a Writ of 
Error was brought in the Exchequer-Chamber ; but the Plaintiff” in Er- 
ror did not bring a Stire Facias ad audiendum errores ; the Defendant in Er- 
ror brought a Scire Facias in B. R. quare Executionem habere non debet, 
and fince only a Tranſcript of the Record was removed by the Writ of 
Error, and the Record itſelf remain'd here, he pray'd Execution. But 
by 11 abſente the Ch. J. tho' this be true, yet B. R. cannot 
award Execution, till the Matter is determined in the Exchequer- 
Chamber, and then they ſend back the Tranſcript; and B. R. awards 
Execution upon the firſt Judgment; ſo that the &i. Fa. ſhould have been 
brought in the Exchequer-Chamber, and the Plaintiff in Error would have 
been nonſuired there for this Omiſſion, and then the Tranſcript would 
be remitted hither, whereby this Court would be authoriz'd to award 
Execution upon the firſt Judgment. Palm. 186, 187. Trin. 19 Jac. 
B. R. Anon 

11. Judgment in B. R. the Defendant brought a Writ of Error in the 
Exchequer Chamber, and the Record was removed thither ; the Plain- 
tiff took out Execution, and the Sheriff levied the Money. The Defen- 
dant moved for Reſtitution. After the Court had taken Time to adviſe, 
Roll Ch. J. ſaid, the Record being removed by Writ of Error in the Ex- 
cheguer is not now before us, nor was at the Time of the Execution ſued 
forth; and this being after Verdict and Judgment, the Writ of Error is 
no Superſedeas ; but ordered a Superſedeas quia erronice &c. to ſuperſede 
the Execution (it being ill awarded) and to take the Money out of 
on Sheriff's Hands. Sty. 414, 415. Hill. 1654. B. R. Wingheld v. 
Valence, | 


done, the Sheriff ſhall be excuſed for doing it before a * A de- the marking 


livered ; but this is ſufficient to ſuperſede the Execution; Per Twiſden 2 oy Yay 


& Curiam. 1 Keb. 12. pl. 2y. Paſch. 13 Car. 2. B. R. Anon. for a Writ of 
| Error, or 
Allowance by the Ch. J. unleſs it be actually taken out, is no Superſedeas to Execution; but being taken 
out, it is. But the Sheriff is not in Contempt if he have no Notice of it, or Superſedeas deliver'd to 
him. This was on a Motion to ſer aſide Execution, which the Court granted, if the Secondary re- 
ported it was une xecuted when the Writ of Error was taken out. Keb. 863. pl. 4. Paſch. 17 Car. 2. 

B. R. Abbor, Adminiſtrator of Pickas, v. Leech. | | 
Till the Roll be mark'd, or the Writ deliver'd unts the Officer in Court, a Writ of Error is no Superſe- 
deas, eſpecially after the Return of ir. 3 Keb. 191. pl. 39. Trin. 25 Car. 2. B. R. Paſcaly....... 


13. Error being brought and ſbewed to the Attorney is no Superſedeas Nota, per 
by Twiſden, until ic be thewed to the Clerk of the Errors, which is an Cur. at Com- 


Allowance in Court: And therefore if Execution be done before it be allowed ms if 
by the Fudge, or ſhewed to the Clerk of the Errors, it is well done, becauſe 3 thy 


the Attorney otherwiſe would never have it allowed, bur only ſhew it to brought, and 
the Attorney of the other Side. Bur if he ſhew ir, and “ declare his In- ſbeu d to the 


tention to have it ſpeedily allowed, there Execution is fuperſeded in the Attorney of 
mean Time; bur yer if Bai not pt in according to the Statute, the side, the 


Execution may be well done, which the Courr agreed. 1 Keb. 33. pl. Party could 
89. Paſch. 13 Car. 2. B. R. .... v. Noell. not have 

| ; taken Exe- 
cution, nor before, unleſs a Rule be enter d for Judgment on the Poſtea ; but if he that ſhews the Writ of 
Error does not get it allow'd within 4 Days after, the Party may ſue Execution, ſo if in 4 Days after the 
Allowance no Bail be put in ; but if the Parties agree to accept the Allowance and Bail together, the Part 
cannot ſue Execution; and becauſe he had done ſo, the Court awarded Reſtitution. 2 Keb. 129. pl. 
84 Mich. 18 Car. 2. B. R. Warcop v. Pallavicine. | 

* See pl. 23. | | ET. 


ng ſpecial Bail put in (as it ought) betore my Lord Ch. J. in Writ of . BR. 


1 

Error, which altho' it be but de bene Eſſe, yer it is good, if no Exception & C but nor 
againſt them; And per Curiam, till over-ruled no Execution ought to be S. P. 
made; the Notice of Bail put in is only to excuſe the Party of Contempt, Nota pro 


but not neceſſary, ſo the Bail be pur in: The Court awarded — 8 


1 pa A Superſedeas was prayed for ſuing out Execution, notwithftand- Lev. 117. 
8 /pe 


12. Nota; It the Roll be mark'd for a Writ of Error before Execution But, per Cur. | 
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rr 


vere not put and Reſtitution. 1 Keb. 690. pl. 2. Paſch. 16 Car. 2. B. R. The Dean 
in within 4 of St. Paul's v. Capell. 


Days after 8 „ 

che Wiit of Error brought, according to the Rule of the Court, yet it is a Superſedeas; but the Defen. 
dant ought to pay all the Coſts and Char es of the Plaintiff eee after the 4 Days; by Twiſden 
and Keeling, contra Windham, on a Motion for Superſedeas to 'an Execution, being executed after 
Bail put in but only de bene eſſe, and Notice of it to the Plaintiff, which the Court granted. Keb. 


926. pl. 31. Trin. 15 Car. 2. B. R. Ranut v. Kingſton. 


2 Keb 506. 15. Judgment was entered for the Plaintiff, and Execution taken out, 
pl. 78. 8. C. and a Writ of Error was brought, which was ſealed about an Hour before 


_ 3 Execution executed, W hereupon it was moved, That the Sheriff might 
Berkley J. bring the Money into the Court, for that the Writ of Error was a Super- 


had ſerved ſedeas; for though rhe Sheriff ſhall not be in Contempt, if he makes 
him ſo here- Execution after the Writ, if no Superſedeas be ſued our, for that he had 


ng wa no Notice; yet the Writ of Error immediately upon the Sealing fore. 
Hiri Facias Cloſes the Court, ſo that Execution made after is to be undone; Of which 


was ſed cut Opinion was the Court, and ordered the Money to be brought in, and not de- 
on Friday, livered to the Plaintiff; Vent. 30. Paſch. 21 Car. 2. B. R. in Caſe of Sir 


I t f 
ele. Robert Cotton v. Daintry. | | 


 Erzening to : N 5 
the Officer, a Writ of Error alle' d on Saturday Morning, and Notice deliver'd at the Plaintiff's Attor- 
ney's Houſe about a Quarter after 11 that Morning, and Execution executed before the Plaintiff's Attorney 
could countermand it, viz. about One at Hammerſmith. Per Cur* The Allowance of the Writ of 
Error with the Clerk of the Errors, is a Superſedeas, without Notice of ſuch Allowance. And tho' 
it was inſiſted, that this Execution being taken out before the Allowance of the Writ of Error might 
be executed, notwithſtanding ſuch Allowance the Execution being awarded by the Court; yet it 
was declared to be the ſettled Opinion of the Court, that the Allowance of a Writ of Error is a Super- 
ſedeas, even where the Execution iſſues before, and is executed after the Allowance thereof, without Notice 
of ir. Rep. of Pract. in C. B-. 39. Mich. 1 Geo. 2. Miller v. Miller. | 
So where the Defendant ſuffer'd Judgment by Default, and ſtaid till after Execution was ſent down 
into Dorſctſhire, and then got a Writ of Error allow'd, and ſerved the Agent with the Allowance thereof, 
and tho' it was impoſſible to ſtop the Execution in Dorſetſhire, the Writ having been ſent down 
ſome time before; yet the Court ſet aſide the Execution, and ordered Reſtitution, and would not give the 
Plaintiff his Coſts. For the Allowance of a Writ of Error is a Superſedeas from the Time of the 
Allowance, tho' the Sheriff executes the Writ before Notice thereof was given; and yet neither the 
Plaintiff, nor his 1 nor Agent, nor the Sheriff, were blameable for any Miſconduct, Rep. 


of Pract. in C. B. 35. Eaſt, 13 Geo. 1. Jennings v. Welt. 


16. At Common Law the very Writ of Error, eſpecially when entered on 
Record, was a Superſedeas of itſelf ; therefore unleſs Bail be put in, or the 
Defendant declares that he will not ſtay Execution, no Writ of Error 
ought to be allowed until execution be awarded. And unleſs the Party 
render himſelf in Execution or agree, it ſhall not ſuperſede ; per Cur. 
The Allowance of the Writ of Error without Bail was denied. 3 Keb. 
169. pl. 2. Trin. 25 Car. 2. B. R. Hammond v. Gaap. | 
17. A Superſedeas was prayed after Execution executed by Seiſure, and 
before the Sale of the Goods upon 2 Rolls 49. S. 5. and 1 Roll 894 there 
being a Writ of Error duly taken out before, but the Clerk of the Errors not 
then in Town, it was not allowed. 'The Court inclined, that the Sheriff 
could not ſell after Superſedeas ; But held, that before Allowance the Court 
can take no Notice of any Writ of Error. But Adjornatur till the Sheriff's 
Return of Scire facias. 3 Keb. 169. pl. 4. Trin. 25 Car. 2. B. R. Mull 
| v. Warren. | ; 
If the Plain- 18. After Execution made out, the Defendant's Attorney ſhew'd a Writ of 
2 Error to the Plaintiffs Attorney, after which Execution is done, and per 
ue, e dhe Cur. it's well done, the Writ of Error not being allowed with the Chief F. 
other Party Within 4, Days after making ; But if it had been allowed, tho? the Sheriff 
or get it al- might be excuſed of the Contempt, yet a Superſedeas is grantable ; but 
2 4 7 per Cur. keeping a Writ of Error in the Pocket is of no Value after the 
n 4 Days. The Court would not undo the Execution. 3 Keb. 294. pl. 23. 
cipe upon it Paſch. 26 Car. 2. B. R. Brittain v. Haukinſon. 8 5 F< 
within 4 | 


Days (which Time the Court gives as a convenient Time for putting in Bail according to the Statute) 
\ it 


* 
* 
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it b no Superſedeas ; per Hale Ch. J. Vent. 255. Hill. 26 Car. 2. B. R. Anon..—— . P. Mod. 113. 
pl. 9. Paſch. 26 Car. 2. B. R. Anon. | | | 


— ß 


— 


19. If Writ of Error bears Zeſte before the Fudgment given, and the 3 Keb. zog. 
; . h . þ R "3. d | . pl. 51. yers 
Tudgment is given fore the Return, tis good to remove the Record, and uy Rr 
whenever the Judgment is entered it hath Relation to the Day in Bank, ſcems to be 
viz. the firſt Day in Term; So that a Writ of Error returnable after, S. C. accord- 
will remove the Record Whenever the Judgment is enter'd; per Hale 11 and ſays 
e 


Ch. ]. Mod. 112. pl. 9. Paſch. 26 Car. 2. B. R. Anon. . in 


Was, That the Plaintiff had Judgment for Security, after which the Defendant came in and prayed 
leave to plead, and before the Rule is out procured a Writ of Error, and ſhewed ir to the Plaintif, 
after which the Plaintiff entered a ſecond judgment for want of a Plea, and to which of theſe Judg- 
ments the Writ of Error ſhould be applied was the Queſtion ; And per Car. it's in the Plaintiff's Elec- 
tion to either, and ſo was applied to the laſt, and a Superſedeas thereon granted. 

A Writ of Error was brought returnable on the Ffſcin-Day of Hillary Term, the final Judgment was 
ſrened of the ſame Term the 26th of January, and the Plaintiff took out Execution, apprehending the 
Judgment not to be removed by the Writ of Error, It was moved to ſet aſide the Execution, for that 
the Judgment relates to the Eſſoin-Day, and is a Judgment from that Day; And the Court will not 
make a Fraction of the Day, and conſequently the Record is removed by the Writ of Error. It was 
anſwered that the Judgment muſt be given before the Return of the Writ of Error, and if given upon 
the Return- Day of the Writ of Error, it is not removed by that Writ. The Court held the Record well 
removed, and ſet aſide the Execution with Coſts. Barnes's Notes in C. B. 131. Eaſt. 6 Geo. 2. White 
v. Morgan. Re * 


20. A ſecond Writ of Error brought after Nonſuit in a former is no 
Superſedeas; per Cur. and leave was given upon Motion to charge the 
Defendant in Execution. Comb. 19. Paſch. 2 ac. 2. B. R. Anon. 

21. The Plaintiff had a Verdict in EjefFment at the Aſſiſes in the 8. C. cited 
Long Vacation; the Detendant brought a Writ of Error, which was al- by Eyre J. 
lowed, and Bail put in 24 Ottob. The Plaintiff atterwards on 27 Offob. hav- 8 Mod. 148. 
ing no Notice ot the Writ of Error entered Fudgment generally (which Re- 1 
fers to the firſt Day of the Term) and took out Execution Teſte the firſt ins. 
Day of the Term, and had it executed before Notice of the Writ of Error; but 
upon a Motion the Defendant had Reſtiturion ; For by ſuing the Writ 
ot Error and the Allowance, and putting in Bail the Hands ot the Court 
are cloſed and ſo the Execution void, tho' the ſuing it was no Con- 
rempt, no Notice being given. And tho? the Judgment by the general 
Entry relates to the firſt Day of the Term, (viz.) to the 23d Octob. and 
the Execution is of the ſame Date, and both before the Allowance of the 
Writ of Error, Which was 24 Octob. yet the judgment being founded 
on the Verdict given in the Vacation, upon which by the Rules of 
the Court, Judgment could nor be entered till the ©warto die poſt, (viz.) 
till the 25th Octob. at which Time the Judgment was ligned, the Court 
awarded Reſtitution. 3 Lev. 312. Trin. x W. & M. in C. B. Smith v. 

Cave. 5 | 


. . Or UPON 
aſide, becauſe it was ſued out when there was a Writ of Error depend- the — 


Right is de- 
termined, 

| | and the 
Writ of Error is brought upon the Award of Execution, ſo that the Exchequer Chamber have no Au- 
thority after they have affirm'd the firſt Judgment. Comb. 393. 8 C accordingly. —- 12 Mod. 


105. S. C accordingly ; For the Exchequer Chamber, by the aifirming the firſt Judgment on the for- 
mer Writ of Error have executed their Authority, and have no Power to examine their own Judgment. 
S. C. Ld. Raym. Rep. 97. accordingly, and that it is priviieged from any other Writ of Error 
And lee 

ar 


after Affirmance there, or otherwiſe the Law would be infinite and without End. 
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86 oe ore art Superſedeas: 


that afterwards Hill. 8 W. 3. B. R. it was held in the Caſe of Bonies, and Rawlins, and Man, that 
Error in the Exchequer Chamber upon judgment in Scire Facias againſt Bail is not a Superſedeas to 
the Execution, becauſe Error does not lie there in ſuch Caſe. | | 


S. CG Mod. 23. A Writ of Error is a Superſedeas from the Time of the Allowance: 


130. The and that is Notice of itſelf, but if Defendant has Notice before Allomance 


_ : G tis from the Time of that Notice a Superſedeas ; But if a Writ of Execu- 


on a judg- tion be executed before a Writ of Error allow'd or Notice, it may be return'd 


ment was re- afterwards. The utmoſt length of Time the Law allows tor executing 


turnable ſuch 1 Writ, is the Day whereon the Writ is returnable ; and it is not exe- 
Bette! vn "any l hat Day than the Court firs ; So 1 it i 
Non el in- cutable any longer that Day than the Court ſits; So long as it is execut- 
vent re- able, but not executed, the Allowance of a Writ of Error 1s a Superſedeas, 
turn d, but but not afterwards. Salk. 321. pl. 8. Paſch. 3 Ann. B. R. Perkins v. 
not filed. A Woolaſton 

Writ of Er- : EEE | 

ror was taken out before the Day of Return of the 9 but not allowed till that very Day nor any 
Notice thereof to the Plaintiff's Artorney, and the Court ſaid, that the Opinion in ſome Books was, 
That a Writ of Error was a Superſedeas to avoid Execution from the enſealing thereof, tho“ not to pu- 
niſh the Officer till Superſedeas comes to him; And of this Opinion is Rolls. But that the Law now 
is taken, that it is not a Superſedeas till Notice to the Plaintiffs Attorney, and that the Allowance there- 
of is ſufficient Notice, or that actual Notice be before Allowance. | 


24. Error Coram vcbis reſiden. was brought on a Judgment given in 
B. R. and the Queſtion was, Whether it was a Superſedeas before it was 
allowed by the Court. The Ch. J. and two other Judges were of Opi- 
nion, that it would be hard that the Execution of a Judgment in this 
Court ſhould be delay'd by a Writ of Error allowed by a Secondary ; for 
if that ſhould be ſo, then any Man may avoid the Execution tor a whole 
Vacation, at the Expence of no more than 18. There is certainly 
ſome Difference between a Writ of Error of a Judgment Coram nobis reſi- 
den. and other Writs of Error, tor the one is directed to the Juſtices of 
this Court, and therefore ſhould be allowed by the Court; but the other 
is directed to the Ch. Juſtice only. Bur Juſt. Eyre was of another Opi- 
nion, he cited the Cate of Lowns and Carter in the Ch. J. Holt's 
Time, where a Writ of Error was adjudged a Superſedeas . bo it was al. 
Jowed. *Tis true, there is a Difference between this Caſe and other 
Writs of Error, but the Reaſon 1s plain, for where Wrirs of Error are 
brought in the Exchequer Chamber, or in the Houſe of Peers, to reverſe 
the Judgments of this Court, they are always directed to the Ch. J. 
alone, becauſe he is to certity the Record; but where a Writ of Error 
Coram vobis reſiden. is brought, there is no Record certified. Beſides 
there never yet was a Motion in a Court of Law to allow a Writ of Er- 
ror, becauſe tis a Writ of Right, and due to the Subject Ex debito Ju- 
ſtitiæ. But admitting this Writ is no Superſedeas before the Allowance, 
yet *tis a good Superſedeas after tis allowed, as this was by the Secon- 
dary, and betore Notice; And fo it was adjudged in the Caſe of Smith 
v. Cave, in which Caſe an Execution executed was ſet aſide, but the 
want of Notice excuſed the Contempt. 8 Mod. 147, 148. Trin. 9 Geo. 
1724. Belt v. Collins. 5 . 7. 
Rep. of 25. A Motion was made to ſet aſide an Execution iſſued after a Writ 
* BL. of Error allowed, and Notice thereof given to the Plaintiff's Attorney; 
And adds, It appeared that an interlocutory Fudgment was ſigu d, and a Writ of In- 
Note, If the quiry executed in Michaelmas Term laſt, and a Writ of Error was then al- 
Wrir of Er- Jo d, and Notice given; But the final Fudgment was not ſign'd till after the 
me era Beginning of Hillary Term laſt. The Court held the Execution to be regu- 
phy % lar, the interlocutory Judgment not being removeable by the Writ of 
Return Fl. Error, and the final Judgment being ſigned of a ſubſequent Term, was 
Term in not removed, and therefore refuſed to make any Rule. Barnes's Notes 
which Judg- in C. B. 130. Eaſt. 6 Geo. 2. Cooke v. Harrock. 


t was ' 
fiened, it would have removed the Record, ſuch Judgment having relation to the Day in Bank, 


(D. 2) Error 


- 
—— + 


a_ 


Superſedeas. 3 


(D. 2) Error. In what Caſes it ſhall be a Superſedeas; 
To what Perſons. Privies or Strangers. 


1. VUdgment was given Erronice that the King ſhould ſeiſe the Tempora- 

lities of the Biſhop of D. and upon this the Biſhop brought Writ of 
Error, and pending this the King ſued Scire Facias againſt R. of the Pro- 
wendery [Prebend] of M. and ſuppoſes the Provendery to be annexed to the 
Temporalties, and that this voided after, and the other ſaid, That Wrir 
of Error is yet pending ot this Judgment; and yet becauſe R. was a 
Stranger to the firſt Judgmenr, therefore the Judgment not being re- 
verſed, the King recovered againſt him by Award ; quod nota, and fo it 
ſeems that Writ of Error is no Syperſedeas but only to Privies, and not to 
a Stranger. Br. Error. pl. 62. cites 21 E. 3. 29. 


** 


(E) At what Time. Not after a Superſedeas. See (C. 2.) 


a Judgment in B. B. betore rhe Judgment is entered or ſigned Pl. 5. Hill. 
for E ard has Superſedeas, and after this Mrit of Error is [5 2 2 
diſallowed, becauſe it was brought before Judgment; upon a Mews C bur Sp. 
Writ of Error after Judgment he ſhall have a new Superſedeas, does not ap- 
for the firſt Superledeas and Mrit of Error was as none and merely _— 
void, and then this 2d Yhrit of Error is as the firſt Writ, and ſo a Ph. ö 
Superſedeas in Law. Mich. 15. Ja. B. R. between u and ja 8 C 


Bowles djudged. ; 5 | but not S. P. 
2. If A. — againſt B. in an Aſſiſe en Pais, which Judgment is Cro. J. 341. 


after affirmed in B. R. upon a Writ of Error brought there, and upon 1. þ Hep 


the Mrit of. Error brought, a Superſedeas of the Execution 1s granted ſalve 8. C 
in B. R. and after B. brings a new Writ of Error in Parliament. and it was 


This Writ of Error ſhall: be a Superſedeas in Law of the Execu- Pan d that 


tion, for this Writ is now brought in another Court than where * | 


e firſt Superſedeas was granted, and by the Writ the Hands ef eg not. 


and Shepherd Plaintiffs, and Sir Chriſtopher Heydon Defendant, this Writ 


adjudged. — gpl 
other Time he ha a Superſcdeas upon the firſt Writof Error, whereby the Plaintiff was delayed in the Ex- 
ecution of his Judgment in the Aſſiſe, and therefore he ought not to be again delayed by a new Writ of 
Error, and cites 5 H. 7. 22. 6 H. 7. 2dly, This Writ of Error is to reverſe a Judgment upon a Judgment, and 
the iſt Judgment being affirmed by the 2d judgment is more than a ſingle her pron, and 1t ſhall be 
intended true; wherefore the Execution ſhall nor be ſtayed, no more than in an Attaint. All the Juſtices 
except Coke Ch. J. held, that the Writ of Error itſelf is a Superſedeas in itſelf ; For altho' there were 
a Superſedeas before, that was upon another Judgment, and this Writ of Error is upon another Judg- 
ment, and is in Debate, whether it be Error or no, and until it be determined, they may not proceed 
to Execution; And they all held that a Writ of Error in Parliament is by the Diſſolution of he Par- 
liament determined. Mo 834. pl. 1122, Heydon v. Shepherd and al' S. C. ſays, that Haughton 
and Croke J. and Coke Ch. J. held that the Writ of Error did not lie in Parliament to reverſe a Judg- 
ment given in B. R. upon Error brought there becauſe there is a double Judgment, and that the Re- 
verſal of the Judgment given in the Writ of Error ſhall not reverſe the firſt Judgment, but that Exe- 
cution ſhall iſſue upon the firſt Judgment in Aſſiſe; But Doderidge Contra. — Cro. J. 334. pl. 2. 
Heydon v. Godfalve is a D. P. Godb. 250, pl. 347. 8 C. by the Name of Sir Chrigopher Eeps 
don's Caſe, and there Haughton, Doderidge, arid Crooke held clearly, That this Writ of Error was a 
Superſedeas in itſelf, and that upon the Book of 8 E. 2, Error 88. and 1 H. 7. 19. which favs, That the 
Juſtices proceeded to Execution after that Judgment affirmed in Parliament, and therefore Ex Conſe- 
quente ſequitur not beſore; and ſo the Writ of Error is à Superſedeas that they cannot proceed, but 
there is no Precedent of it in the Regiſter but a Scire Facias. fol. 70. And the Court held, Thar if Fl 
Superſedeas 


1. I Fa Man brings Writ of Error in the Exchequer Chamber upon Cro. 7. 459. 


Y 
88 Superſedeas. 

Superſedeas be once granted and determined in Default of the Party himſelf. he ſhall never have another 
Snperſedeas, but otherwiſe if it fail by not coming of the Juſtices. Coke Ch. J. ſaid, that admitting the 
Writ of Earor be a Superſedeas for the ſecond Judgment, yet it is a Queſtion, whether it be ſo for the 
firſt, which is not touched by the Writ, and whether they may grant Execution upon it or not, and 
cited 13 E. 4. 4. 44 E. 3 3. SH. 7. 20. and therefore the Court adviſed Sir Chriſtopher to Petition the 
King for a New Writ of Error, and to do it in Time convenient, otherwiſe they would award Execution 
if they perceived the ſame merely for Delay according to the Caſes in 6 H. 7. & 8H. 7. and the Parlia. 
ment being afterwards ſuddenly diſſolved without any thing done therein Execution was awarded, 
Roll Rep. 18, 19. pl. 19. S. C. accordingly. And there Coke Ch. J. ſaid, That if a Man hag 
Jud -ment in Writ of Annuity, and then ſues a Scire facias and has Judgment thereupon, and afterwards 
the Defendant brings Error upon the firſt Judgment, this was a Superſedeas for the firſt Judgment, 
but not for the 2d, and ſo in the principal Caſe. 2 Bulſt. 159 to 176. S. C. accordingly. | 


Br S uperſe- 3. Tf a Man be nonſuited in ah Audita Querela, he ſhall not have 
2 S. a Superſedeas upon a New Audita Querela, Becauſe the firſt Writ 
tho was a Superſedeas in Law. 24 E. 3. Audita Querela. 11. 


is nonſuited 

in * Querela after Superſedeas, and brings another Audita Querela, he ſhall not have another 
Superſedeas, per Jay. But Brooke ſays, It ſeems to be all one. Br. Superſedeas. pl 23. cites 2 
H. 7. 12. | | 


Br. Execu- 4. A Man brought Writ of Error and Scire facias upon it, and after js 


tion 1 8 Nonſuited, and then brings another Writ of Error and another Scire facias 
Be. Nonſuit thereupon, and the Plaintiff in the firſt Attion, who recovered, pray'd 


pl. 56. cites Execution, and the Plaintiff in the Writ of Error pray'd Superſedeas till 
8. G the Error was diſcuſſed, and had it by Award, becauſe he had no Super- 


If a my . ſedeas in the firſ# Writ of Error; And yet by Hongate Chief Clerk, the 
of Error and firſt Writ of Error is Superſedeas in itſelf, and 'tis ſaid that it is ſo 
has Superſe- where the Writ of Error abates becauſe the Plainriff is made Biſhop or 


deas, _ af- Knight, he ſhall have other Superſedeas. Br. Error. pl. 55. cites 9 U. 
ter 1s Non- 
ſuited in IF rit 5 RES ; Fn 
of Error, and then bring another Writ of Error he ſhall not have Superſedeas ; For he ſhall have only 
one Superſedeas. Br. Superſedeas pl. 29. cites 5 E. 4. 2. S. P. per Mordant. Ibid. pl. 23. cites 2 
H. J. 14. Br. Error pl. 140. cites 8. C. per Jay and Mordant. 
In Error, the Plaintiff may be Nonſuited and have another Writ of Error, but if the Party be in Ex- 
ecution, he ſball not have Superſedeas ; per Cur. Br. Error, pl. 140. cites 2 H. 7. 12. Br. Superſe- 
deas, pl. 23. cites S. C. ; | i 

But per Cur. if he be not in Execution nor taken, he may have Superſedeas in the Second Writ of Er- 
ror, tho he had Snperſedeas, before in the firſt Writ of Error. Br. Superſedeas, pl. 23. cites 2 H. 7. 
12. Br. Error, pl. 140. cites S. C. | 


Br. Superſe- $5, Where a Writ of Error abates by Death of one of the Parties, or by 
deas, pl. 23. Demiſe of the King, he ſhall have Superſedeas again in a new Writ of 


put ron Error. Br. Error, pl. 140. cited 2 H. 7. 12. Per Jaye. 


of Writ of | | | 
Error by Death of Parties, or of Ch. J. or by Act of Court, does not hinder but that the 2d Writ be 
a Superſedcas; Per Cur. Keb. 658. pl. 40. Hill. 15 & 16 Car. 2. B. R. Tremain v. Sands. | 


6. After Execution awarded, a Superſedeas iſſued Ouia improvide ema- 
navit Executio, but 20 Clauſe of Reſtitution was in the Superſedeas ; 
whereupon it was faid that the Execution was made'before the Execu- 
tion was awarded. And upon that the Court awarded a new Superſe- 
deas, with a Claufe of Reſtitution reciting all the Matter. Mo. 466. 
pl. 661. Pafch. 39 Eliz. Core v. Hadgill. | 

7. In Formedon the Fudgment was pronounc*'d 16 Novemb. 18. and Writ 
of Error was brought, bearing Te/te 27 Novemb. and then allowed, aud in 
majorem cautelam a Superſedeas made againſt Executions, and yet the De- 
mandant obtained a Writ of Seiſin, bearing Teſte 9 Die Odtobris before, by 
Warrant of the Fudgment which was afterwards entered but as of Octab. 
Mich, being the laſt Continuance ; which being opened to the Judges, 
and they well knowing that Judgment was not pronounced till 16 Nov. 
ſo that the Tenant could not have a Writ of Error betore, neither 
ought the Detendant to have a Writ of Seiſin before, for by this Trick 
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Su perſedeas. 


n 


any Writ of Error might be defeated, as to ſaving Poſſeſſion ; and there- 
fore a new Superſedeas was awarded againſt that Writ of Execution quia 
erronice &c. Hob. 329. pl. 404. Clanrickard v. Liſle. 


— 


(E. 2) Error. Superſedeas. From what Time. see (0 


* . 
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I. Reſpaſs ; the Plaintiff recover'd; the Defendant ſued Writ of Er- 

ror returnable Menſe Michaclis, and atter ſued another Writ re- 
turnable 15 Martini; and becauſe it ſounded in Delay of the Plaintiff, 
there at the Prayer of the Plaintiſ the Court awarded Execution, becatiſe 
the Record was not removed, & fic vide inde. But it was ſaid that as ſoon 
as the Record is removed into B. R. the Party may have Superſedeas 
here in C. B. to the Sheriff, to ſurceaſe Execution; quod nota. But 
Brooke ſays he wonders that their Hands are not cloſed by the Accep- 
tance of the Writ of Error; for this is directed to the Juſtices who err d. 
Br. Error, pl. 73. cites 6 H. 6. 7, 8. | 

2. Detinue, the Plaintiff has Verdict for him of the Thing demanded, and 
40g. Damages, if the Thing may be obtained, and if not, 201. Damages for 
all, and Judgment is given to recover the Thing, and 40 s. Damages, and 
Diftringas iſſued to deliver the Thing demanded returnable Octabis Hillarii, 
and at the Day the Sheriff return'd Iſſues, and the Defendant neither came 
nor delivered the Thing; and after the qth Day of Oftabis Hillar. comes 
Writ of Error; and the Plaintiff prayed judgment and Execution of the 
201. and to have it entered upon the 4th Day, which is before the Writ 
of Error came, and could not have it; for by the coming of the Writ of 
Error the Hands of the Juſtices are cloſed ; quod nota, Br. Error, pl. 

80. cites 22 H. 6. 41. 

3. A Capias was returnable the 1} Day of Hill. Term, and in the After- 12 Mod. 
acon of that Day a Writ of Error was brought returnable in Cam. Scacc. the 5' 2 C. in 
next Day. Per Holt Ch. J. It has been a Vexata Queſtio, whether the OR, 
ſuing out the Writ, or the Notice thereof to the Plaintiff or his Attorney, a D. B. 
were what ſuperſeded the Execution? If the Writ be feſted after Return 
of the Capias, it does not ſuperſede it. It a Capias be out, and Execu- 
tion thereon, and then Writ of Error, it ſhall not diſcharge the Execu- 
tion. And the ancient Opinions have been, that a Writ of Error is a 
Superſedeas from the actual purchaſing of the Writ, but that the Party 
hall not be puniſhed for executing it till Notice, but ſtill it avoided the 
12 12 Mod. 501, 502. Paſch. 13 W. 3. B. R. Spurraway v. 

Ogers. 5 

4. But note, Clark the Secondary told me, that a Writ of Error was 
nt a Superſedeas ti/l a Certificate taken out from the Clerk of the Errors, 
and ſerved on the Party. 12 Mod. 502 cites 6 Mod. 1 30. Parker v. Wool- 
laſton.—[Quære if this was ſaid by Holt, or is a Note of the Reporter. ] 
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(F) By Certiorari. Of what Thing a Certiorari ſhall 
be a Superſedeas. 
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I, If a Man be bound in a Recognizance to appear at the next Ge- 

neral Aſſiſes, and in the mean Time to be ot the good Behaviour, 

and after the Recogntzance is removed hy Certiorari into the King's 

Bench, this ſhall be a Superſedeas in Law for the Good Behaviour. 

M. 37 El, B. R. by Fenner and all the Clerks, . 
a 


2. So 


— 
8 


[ 
ö. ; 
* 


90 Superſedeas. 


A2. So this Certiorari ſhall be a Superſedeas of his Appearance at the 
Fol. 493- Aſſiſes. M. 37 El. B. R. by Fenner and all the Clerks, but Pop 
nd ham e contra, 


to ſave harm- WR : | | 
5 the Plaintiff frem a Recognizance, in which he was bound for Defendant's Appearance at next 4 72 
in F. the Defendant pleaded that he brought a Certiorari directed to the Juſtices of Gaol Delivery, which Writ 
was delivered to them ſuch a Day, and allowed by them, Upon Demurrer this Plea was held ill; for 
tho! the Certiorari removes the Recognizance, yet it excuſes not the Appearance, but Defendant ought 1 
to have appeared, and procured his Appearance to have been recorded; and for his Non- appearance . 
his Promiſe is broke. Cro J. 281, 282. pl. 2. Trin. 9 Jac. B. R. Roſſe v. Pye.——Yelv. 207. S. C 3s 
adjudged that the Action lies; for tho* the Certiorari be the Command of the King, yet the pur. 3 
chaſing it is the Act of the Defendant, who cannot by a Sleight ſave his Recognizance. And this was * 
the Opinion of the whole Court. Bulſt. 155, 156. S. C. adjudg'd. And tho* the Certiorari ties 3g 
up the Hands of the Juſtices, yet they might very well have enter d his Appearance. ——2 Hawk, Pl. ö ff 
I 


- ED — - 


— — 
22  — 


2 — — N — D N — = 
_ —ͤ—ñ—ẽ—— — — — — — . cn — —— 
Y « 
2 


—— — - 
= 2 = RE I 
—_— 


= 


— — 
— 


- Lee i — * 
— — 


— 
— — 


C. 204. cap. 27. S. 65. cites S. C. And the Serjeant ſays that this Opinion ſeems to be ſupported by the 
berer Authority, 2 that the Opinion in Roll above would be highly inconvenient. rhe gs 
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3. If Juſtices of Peace receive a Certiorari, all that which they do after 
is without Warrant, but all which the Sheriff does after upon their Warrant 
before, is not erroneous; and yet their Negligence is puniſhable by At- 
tachment as Contempt. Mo. 6%). pl. 921. Hill. 44 Eliz. B. R. Prince 
v. Allington. ; 


It a Certio- 4. Stat. 21 Fac. cap. 8. S. 5 8 6. Whereas IndifFments of Riot, Forcible 


CO 0 
DR % Entm, or Aſſault and Battery found at the Ouarter-Seſſions, are iften re- 


Fuſtices of moved by Certiorari, all ſuch Writs of Certiorari ſhall be delivered at ſome 
Peace to re- Duarter-Seſfrons in open Court. And the Parties indicted, ſhall before Al. 
move an In- Jowance of ſuch Certioraries become bound unto the Proſecutors in 1ol. in ſuch 


diftment i ; * { 
lb Sureties as the Fuſtices ſhall think fit, with Condition to pay to the Proſecu- 


them, they Lors within one Month after Convittion, ſuch Coſts as the Fuftices of Peace 
cannot pro- ſhall allow; and in Default thereof it ſhall be lawful for the Fuftice to pro- 
ceed, altho* ceed to Trial. 

the Record | | : 
is not removed. The 21 Jac. 1. Cap. 8. does not extend to Indiftments of Felony, but only to leſſer Act; 
againſt the Peace, as Riots, Treſpaſs, Forcible Entry, and the like : They may proceed in theſe Caſes, 
notwithſtanding ſuch Certiorari, if he that ſues out ſuch Certiorari does not enter into a Recognizance 
with Sureties, to proſecute it with Effect, and to pay Coſts to him againſt whom the Treſoaſs was 
committed, if the Defendant does not prevail. Jenk. 181. pl. 64. 

Two Men and their Wives indicted upon the Statute of Forcible Entry, brought a Certiorari to re- 
move the Indictment into B. R. Some of them refuſed to be bound to proſecute according to the Stat. 
of 21 Jac. cap. S. and therefore, notwithſtanding the Certiorari, I of Peace proceeded to the 
Trial. It was reſolved, That whereas the Statute is (the Parties indicted &c. ſhall become bound &c.) 
That if one of the Parties offers to find Sureties, altho* the others will not, yet the Cauſe ſhall be re- 
moved ; for the denying of one, or any of them, ſhall not prejudice the other of the Benefit of the 
Certiorari which the Law gives unto them; and the Woman cannot be bound. Mar. 27. pl. 63. Trin. 
15 Car. Anon, | 

. . it was farther reſolved, that where the Statute ſays, That the Parties indicted ſhall be lound in 
the Sum of 101. with ſufficient Sureties, as the Fuſtices of the Peace ſball think it; That if the Sureties be 
worth 10 1. the Juſtices cannot refuſe them, becauſe the Statute preſcribes in what Sum they ſhall be 
bound. Like to the Caſe of Commiſſion of Sewers 10 Rep. 140. a, That where the Statute of 3 H. 
8. cap. 5. enables them to ordain Ordinances and Laws according to their Wiſdoms and Diſcretions, 
that it ought to be interpreted according to Law and Juſtice, Mar. 27. pl. 63. Anon. | 

And here it was farther reſolved, that after a Certiorari brought, and Tender of ſufficient Sureties, ac- 
cording to the Statute, all the Proceedings of the Juſtices of Peace are Coram non Judice. Mar, 27. pl. 
63. Anon. 
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F. A Certiorari was ſued out here, and not delivered to the Juſtices 
before they had awarded Reſtitution on the Statute of Forcible Entry 8 H. 
6. but before any Reſtitution was actually made upon their Warrant. And 
by Twitden, The Hands of the Juſtices are cloſed by the iſſuing of the 
Certiorari, tho' they be not in Contempt for what they have done before 
the Delivery of it, but they ought to have awarded a Superſedeas imme- 
diately upon the Receipt of the Certiorari, and becauſe they did not, 


the Party had a Reſtitution Niſi. 1 Keb. 93. pl. 79. Trin. 13 Car. 2. 
B. R. The King v. Spelman. 


(G) What 


8 


— . * 6 


© Superſedeas, = nay 


(G) What Certiorari ſhall be a Superſedeas. How the 
| King may grant. 


"E 8 El. 253+ 98. The Queen granted the Cuſtody of the Heir This ſeems 
* of Kniveton to Cordel; UKniveton being ſeiſed in Fee of to be enter d 

Land held in Capite, conveys it to the ule of himſelf for Life, Re- ia by - 

mainder to C. his Feme in Tail, Remainder over to the right . Pinner, 

Heirs of him and his Wife. And the Queen granted to the ſatd | 

Cordel Cuitodiam omnium terrarum & tenementorum heredi prædicto 

deſcendentium ſeu pertinentium ut Filio & hæredi dicti Kniveton. er 

Conſilium Mardorum, Grantee ſhall have the Ward of the Body 

ſand] Parriage of the Heir by the firſt Words, Wardſhip being 

{aved by the Statute for Alienation to his Feme. But the Grantee 

ſhall not have the Lands which appertain to the Queen, becauſe the 

Grant is of Lands which deſcend from Kniveton, 
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(H) By * Audita Querela. vp ng 
And ſee Au- 
dira Ge, 
rela. 


—_— 


1, TIF a Man bound in a Statute Merchant be taken in Execution, and 

his Land extended, and Liberate awarded, and after he brings 
Audita Querela, he ſhall have a Superſedeas tor his Body; for this 
does not diſcharge the Body abſolutely, but only for the Time; lo 
that he may better proſecute the Suit; for he ſhall be in Execution 
again, if his Audita Querela does not aid him. Y. 5 Ja. B. be- 
tween Nhidner and Conyers, Per Curiam adjudged. 

2, Bur in the (aid Cale no Superſedeas ſhall be granted tor the 
Land and Goods, becaule they cannot grant a Superiedeas after the 
Execution ſerved and executed, M. 5 Ja. B. between M hianer and 
Conyers ddjudged. | : 

3. Bur upon an Audita Querela before Execution had, a Super- 
9. . be granted, as well of the Land and Goods as of the Body. 
SUJ+ 5 A. * | 92 

4. An Audita Querela upon a Statute, ſhall be a Stperſedeas in Br. Superſe- 


Law of the Execution upon it. 24 E. 3. Audita Querela 117. ws 2 E. 

S. C. — The Conuſee of a Statute-Staple 2 Part of the Land, and the Plaintiff anotber Part; 
and yet he ſued out Execution, and cauſed the Land of the Plaintiff to be extended, and deliver'd to him in 
Execution. This was held to be a good Cauſe for an Audita 2 Then a Superſedeas was moved 
for to ſtay Execution; for tho the Lands were extended, yet they were not deliver'd by Liberate. 
The Court doubted, becauſe it was on a Statute-ſtaple, which was not returnable in this Court, but in 
Chancery; but ir might well be upon a Statute-merchant, that being always returnable in this Court. 
But the Prothonotaries ſaying, that it well lies in this Court in this Caſe, and that a Superſedeas ſhould 
be awarded, as it was in Lord Dudlep's Caſe, and that divers other Precedents accorded therewith, 
the Court afterwards reſolved, that it well lay here, and a Superſedeas was thereupon awarded. Cro. E. 
364. pl. 27. Mich. 36 & 37 Eliz. C. B. Charnock v. Sir Tho. Gerard, 


5. In an Audita Querela, if there be any Ground for it of Note, that a 
Record, or in Writing, the Plaintiff ſhall have a Superſedeas to _ a 
ſtay Execution againſt him; Bur otherwiſe it is, if it be bur only 


not have a 


M atter in F act, tho the Matter kor Which the Execution Was ſued Superſedeas 
was Uſurious, or upon an Eſcape. P. 10 Ta. B. between Moſton and upon an Au- 


re F dita Querela 
arry, per Cirtam. | unleſs it be 
grounded upon a Specialty; but he ſhall have an Audita Querela upon a Surmiſe, if he put in Bail &. 


but not a Superſedeas. Cook Ch. J. advifed every Student to take notice of that; and after in many 
Caſcs it was ruled accordingly. Noy 145. Anon. : 
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E. obtain d a Judgment againſt P. and had Satitfaction upon it, and gave a Releaſe to the Defendant , 
yet afterwards takes out a Capias ad Satisfaciendum againſt him, whereupon he brings his Audita Que. 
rela, and moves the Court, that he may have a Superſedeas to the Capias ad Satisfaciendum. The 
Court deſired to ſee the Releaſe, and upon View thereof the Rule was, that the Party ſhould proceed 
in his Audita Querela ; bat ſaid they would grant zo Superſedeas, becauſe the Releaſe was ambiguous, 
Sty. 294. Trin. 1651. Pickerirg v. Ema. NY, RE. 


6. If a Man be nonſuited in a Writ of Error, or Audita Ollerela, once, 
he ſhall not ever after have Superſedeas or Audita Querela to be a 
Superſedeas tor him, but Writ of Execution may be executed upon him; 
for the firſt Writ is a Superſedeas in itſelf, but the other, which is pur. 
chaſed after the Nonſuir, is not a Superſedeas in itſelf; per Hobard, 
Br. Superſedeas, pl. 37. cites 6 H. J. 16. | 

7. Pending an Action brought by an Adminiſtratrix, the Son of the In- 
teſtate, by Covin between the Debtor and him, obrain'd other Letters of 
Adminiſtration to be granted to the Feme and him jointly, without any 
Notice taken of annulling the former; and then, after Fudgment, he re- 
leaſed to the Debtor all Demands and Executions. But the Adminiſtratrix 
ſued to Execution, and thereupon the Debtor brought an Audita Que. 
rela, with a Superſedeas in it; and whilft that was depending, the 2d 
Adminiſtration was repeal'd, and the Repeal pleaded in Bar to the Au- 
dita Querela, and adjudged againſt the Plaintiff, D. 399. pl. 46. Hill. 
17 Eliz. Anon. 

8. Mainpernors were in Action of Debt for Damages and Coffs; and 
Scire Facias iſſued de Debito & Damnis, and Fudgment was given againſt 
the Mainpernors ; and now a Superſedeas, Quia erronice, was moved for, 
becauſe after Execution made; for they were not Sureties for the Debt. 
Doderidge J. told them, they were put to their Audita Querela. 2 Roll. 
Rep. 431. Trin. 21 Jac. B. R. Cole v. Yarnon. 


(IJ) By Habeas Corpus. 


S. C.cited 1. IN an Action upon the Caſe in an inferior Court, if after Iſſue 

er Hh. J join'd, a Þabeas Corpus to remove the Body and Cauſe is 
$46. in Caſe DEUVer'D by the Oetendant in the Court there, and pays the Fees tor 
of Croſs v. Allowance of it there; and yet after they proceed there to try the 
Smith. Cro. Iſſue, and thereupon a Verdict and Judgment given, this ts Error, 
8 7 and in Writ of Error it may be aſſign d for Error; for the Habeas 
in, S. C. Corpus was a Superledeas in Law, Trin. 8 Car, B. R. between 
accordingly, Johnſon AND Allis, aDjUDgeD in Writ of Error, and Judgment given 
tho it was in Maldſtone revers'd accordingly, | 


objected not | | 
to be Error, becauſe the Habeas Corpus was not alledg'd to be upon Record, and fo the Error aſſign'd 
not triable. Y | 


2. Debt was brought in an inferior Court upon a Bond of 2001. not made 
within the Furiſdittion. Atter Iſſue join'd a Habeas Corpus was awarded 
thither to remove the Cauſe; but hey proceeded notwithſtanding, and 
the Fudge of the Court was an Attorney only, and not an utter 2 
And it was reſolved, that aſter the Habeas Corpus deliver'd, the Pro- 
ceedings were ill, and not warranted by the Statute 21 Jac. cap. 23. 


And the proceeding after to Trial and Judgment were allo void, and 


thereupon a Superſedeas was awarded; and the Judges of B. R. being 
inform'd thereof, agreed, that their Courſe in B. R. was to diſallow Pro- 
ceedings in an interior Court, after an Habeas Corpus deliver'd, unleſs it 


were a Cauſe ariſing in the Vill or Corporation. Cro. C. 79. pl. 1. Mich. 


3 Car. C. B. Clapham's Caſe. 
3. Per 


Superſedeas. EE 2 


3. Per Cur. It a Habeas Corpus be directed to an inferior Court, re- 
tur nale 2 Days after the End of the Term, yet the inferior Court cannot 
proceed contrary to the Writ of Habeas Corpus. North cited the Caſe 
of Staples, Steward of Windſor, who hardly eſcaped a Commitment, 
becauſe he had proceeded after a Habeas Corpus deliver'd to him, (tho? 
the Value were under 51.) and would not make a Return of it. x Mod, 
195. pl. 27. Hill. 26 & 27 Car. 2. in C. B. Haley's Caſe. 


— 


. 


* (K) After an Arreſt. 


I. F a Man purchaſes Superſedeas, and is taten by Capias by the She- Br. Impri- 
ritf in the ſame Suit, before that the Superſedeas comes to the Sheriff, Vnment, pl} 
but the Superſedeas 7s deliver d to the Sheriff before the Return of the 1 
Capias, and after the Sheriff return d Cepi corpus, there the Superſedeas | 
ſhall nor ſerve ; contra if the Superſedeas had been deliver'd to the She- 
rift before the Writ ſerved by the Arreſt. Br. Superſedeas, pl. 36. cites 
19 H. 6. 43. 
2 It Rl is arreſted at the Suit of the King, he ſhall not have Su- 
perſedeas in C. B. Per Babb. quod tota Curia conceſſit. Br. Superſedeas, 
pl. 1. cites 9 H. 6. 44. POT 
3. Twas moved, that the Sheriff tho' he has a Superſedeas, yet is 3 Bulſt. 96. 
not bound, upon Pain of falſe Impriſoament, to allow thereof; but may S. C. accord- 
return the Writ and the Priſoner with the Superſedeas, and the Court * 
may diſcharge him; and therefore there is Difference Where the Arreſt is 2 Pn oh fo. 
before the Superſedeas, and where after; tor that *tis unlawtul in the laſt, S. C. and 
but not in the firſt Caſe, and cites 2 H. J. 19. 19 H. 6. 43. 9 E. 4. 3. E 
Bur all the Court held, that the Superſedeas was as good Caule to diſ- Pi Ne 6 
charge him, as the firſt Proceſs was to arreſt him, and he uu obey it the Afſent of 
at his Peril; and in regard he has not done it, he 1s chargeable with Coke, Croke 
talſe Impriſonment ; and the detaining him in Priſon is a new Caption, and Dode- 
and he may well declare of Caption and Impriſonment. Cro. J. 379. Haßchton 
Mich. 13 Jac. B. R. Withers v. Henley. Cying ou 
thing, 
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(L) Out of what Court. 


I. I N falſe Impriſoument the Defendant was condemn'd, and Ca. Sa. & 

Exigent upon it iſſued in the County of O. and another Ca. Sa. & Exi- 
gent upon it i{/ued in the County of E. and therefore he came into the 
Chancery, and had Superſedeas upon Mainprize of 4oo Marks, and for 
Fine ot the King; and another Superſedeas to the Juſtices of Bank to 
ſurceaſe. And by ſome this Superſedeas is contrary to Law. But Finch 
ſurceaſed, becauſe it came out of a higher Court; and ſo there was no 
turther Proceſs. Br. Superſedeas, pl. 5. cites 15 E. 3. 19. 

2. In Debt the Plaintiff recovers upon an Obligation in C. B. and the 
Defendant brings Writ of Error in B. R. and pending this the firft Plaintiff 
brings Writ of Debt in London upon the ſame Obligation; the Detendanr 

hall have Superſedeas in B. R. and not in C. B. Br. Superſedeas, pl. 11. 
cites 11 Hf. 4. 13. c ws 

3. Where a void Office is adjourn'd into the Exchequer-Chamber, and 
there argued and found void, Superſedeas ſhall be awarded in the Ha- 
cheqaer-Chamber, and rehearſing _ Patents granted to the Patencees, 
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and that they ſhall not intermeddle; quod nota. Br. Superſedeas, pl. zo. 
cites 5 E. 4. J. | | | 
4. It an Accountant in the Exchequer be impleaded in C B. the Exchequer 
may ſend Superſedeas to them to ſurceaſe. Br. Superſedeas, pl. 38. cites 
? 5. yo if he be impleaded in B. R. thoſe of the Exchequer will ſbem 
the Record of Account &c. for they cannot make Superſedeas to the 
King; for there the Pleas are held Coram Rege, and nor Coram Juſti- 
ciariis, and he ſhall be diſmiſs'd. Br. Superſedeas, pl. 38. cites 9 E. 
J. 
; 5 A Man ſued in Court Chriſtian, and the other obtained Prohibition, 
and notwithſtanding the other ſued forth and got Capias and Excommunica- 
tum againſt his Adverſary, by which he ſurmiſed this Matter in Court 
of Bank, and pray'd Superſedeas. 'Thorp bid him go to Chancery; 
. Morrice ſaid, the Chancery cannot grant it, as long as this Court is 
open. 'Thorp ſaid, this is true; and thereupon he granted the Superſe- 
deas. Br. Superſedeas, pl. 13. ; 
5. C. B. after Execution awarded, and Writ of Error deliver'd 
there, may award a Superſedeas betore Execution executed, Jenk. 93, 


pl. 80. 
(M) In what Caſes and Actions. 
* All the 1. Ccount againſt N. N. where there were 2 of the Name, and * JV. N. 
JN. which appear d, and pray d, that the Plaintiff count againſt him; and the 


ö Plaintiff ſaid, that he is another of the ſame Name, and not the Difendant ; 
miſprinted. by which the Plaintiff had another Proceſs againſt rhe Detendant, and 
the other had Writ that he ſhould not be grieved, and that the Sheriff 
ſhould not take him; which was a ſpecial Superſedeas as it ſeems, and 
the Diverlity of the Names was alſo put in the Proceſs. Br. Superſedeas, 
pl. 35. cites 21 E. 3. 35. | | 
2. A Man diftrain'd 2 Sheep, and the Owner brought Replevin ; and the 
Defendant by win affirm'd Plaint in Court of Franchiſe againſt the Plain- 
tiff, to the Intent to have thoſe Goods attach'd, ſo that they ſhould not be 
replevy'd ; it was ſaid the Plaintiff ſhall not have Superſedeas tor the Chat- 
tles, but for his Perſon ; but, per Laicon, he ſhall have Superſedeas for 
both. Br. Superſedeas, pl. 34. cites 16 H. 4. 8. | 
3. Treſpaſs upon the Caſe againſt the Biſhop of Lincoln for claiming 
the Plaintiff as Villein, they were at Iſſue, and pending this the Temporali- 
ties of the Biſhop were ſeiſed into the Hands of the King, by which came 
Wrir to the Juſtices rehearſing all the Matter and commanding them 
Quod non procedant Rege Inconſulto, by which the Juſtices ceaſed ; 
quod nota, For it the Plaintiff be Villein he is Parcel of the Manor to 
which &c. and ſo a Loſs to the King. Br. Superſedeas, pl. 40. cites 2 
R. 3. 13. ä 5 
4. It was held for Law, that in Writ of Attaint a Man ſhall not have 
Superſedeas to diſturb Execution; for the Verdict ſhall be intended true 
Quouſque, &c. Contra in Writ of Error; for it may be intended that 
Error is, &c. Br. Superſedeas, pl. 24. cites 5 H. J. 22. 
F. And, by ſome, Superſedeas does not lie upon Certificate of Afiſe, for 
the ſame Reaſon, Quære inde. Br. Superſedeas, pl. 24. cites 5 H. 7. 


IF a Man 


ſues out an 


22. 
6. But upon Writ of Audita ©uerela, Superſedeas lies to ffay Execu- 


Audita Que- Lion. Br. Superſedeas, pl. 24. cites 5 H. J. 22. and 32 H. 8. ac- 
ps cordingly; 
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Merchant, he ſhall have a Superſedeas to the Sheriff not to do Execution, hanging the Ple⸗ 
_ F. N. B. 240 (A) cites Regiſt. 113. r 


7. A Superſedeas lies not to take a Man on an Excommunicato Capiendo ; F. N. B 239. 


or if he be taken, that then he deliver him Donec placitum dicti At- 2 275 
rachiamenti tueric diſcuſſum &c. F. N. B. 64. (D) | _ _ 67. 


| was moyed 
to ſuperſede a Writ de Excommunicato Capiendo, for that it was too genera), It was inſiſted upon, that 
the Motion for the Superſedeas was made too early, the Sheriff not having return'd the Writ; and cited 
1 Sid. 181. Parker Ch. J. ſaid, If the Court of B. R. cannot grant a Superſedeas before the Return, the 
Conſequence will be, that a Subject may for a long Interval of Time, viz, between the Delivery of the 
Writ to the Sheriff and his Return, be wrongtully deprived of his Liberty, without Poſſibility of Re- 
dreſs. In Fact, theſe Writs have not been ſuperſeded before their Return; but I ſee no Reaſon why they 
may not. A Superſedeas -was granted accordingly. 10 Mod. 350. &c, Hill. 3 Geo, 1. B. R. ing v, 


Theed. 


8. Superſedeas lay in a Nativo habendo. See F. N. B. yy. (C) 
D 
; N If a Man be ſued and a Capias or exigent be awarded againſt him, 
he may by his Friend fue forth a Superſedeas out of the Place where the 
Capias or Exigent was awarded againſt him, or out of the Term he may 
ſue forth a Superſedeas out of the Chancery directed to the Sheriff, that 
he take Sureties of him, and to appear at the Day &c. and that he ler 
him at Liberty, or he may find Sureties in the Chancery to appear at the 
Day of the Return of the Capias or Exigent; And upon this he ſhall have 
a Superſedeas to the Sheriff, that he ler him go, it he have arreſted him 
thereupon, and if he have not arreſted him, that then he do nor arreſt 
him, bur ſuffer him ro go in Peace. F. N. B. 236. (A) | 

10. If one ſues a Supplicavit our of Chancery to arreſt another, to find F. N. B. Sr; 
Sureties of Peace, the Detendant who is arreſted may have Superſedeas (A) S. P. 
in Chancery to the Sheriff, commanding him nor ro arreſt him. F. N. B. 
238. (E) | | 

FEY In a Court-Baron, or any other Court, as in London, in Writ of F. N. B. 39; 
Right, if the Tenant vourhes a Foreigner to Warranty, the 'Tenant who (H) S. P. 
vouches ſhall have a Writ of Superſedeas directed to the Court, to ſur- 
ceaſe the Plea until the Warranty be determin'd. F. N. B. 239. (A) 
cites the Regiſter, 5. II. & 13. 

12. It lies upon a Writ of Homine replegiando. F. N. B. 239. (C) 
_ cites Regiſt. 79. 80. = 

13. It Treſpaſs vi & Armis be brought in the County, a Superſedeas lies 
to the Sheriff &c. where the Plea is holden, reciting that a Plea of 
Treſpaſs Vi & Armis ſhall not be held in a leſs Court than before the 
King, or other Juſtices by his Command. F. N. B. 239. (D) cites 
Regiſt. 111. 

- If an Order or Rule be made by the Court, that Execution ſhall not 
iſue, or it Fudgment be entered before it be pronounced, altho Execution be 
executed, in theſe Caſes it ſhall be ſer aſide by a Superſedeas quia impro- 
vide emanavit. Jenk. 93. pl. 80. 

15. If the Plaintiff in a Writ of Error be Nonſuit, or does not remove the 
Record before the Day of the Return of the Writ of Error, or if there be 
too long a Day between the Teſte and the Return of the Writ of Error, no 
Superſedeas ſhall avail in theſe Caſes, becauſe of the manifeſt Delay of 
Juſtice. Juſtitia non eſt neganda non differenda. Jenk. 93. pl. 80. 

16. It was reſolved by all the Judges, that Error is a Superſedeas 70 
the Writ of Enquiry. Mar. 89. pl. 142. Paſch. 15 Car. Anon. 


(N) For 
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(N) For what Cauſes. 


I. Ebt againſt 2, the one was at the Exigent, and the other at the Di. 

ſtreſs, and he at the Diſtreſs Tame and demanded the Plaintiff, and 
he did not come, and was nonſuited ; by which the other had Superſedeas 
omnino, becauſe Nonſuit againſt the one in Action Perſonal, is Nonſuit 
againſt both. Br. Superſedeas, pl. 6. cites 1 H. 4. 4. 

2. Treſpaſs Vi & Armis in B. R. againſt T. S. who pleaded Not 
guilty, and was found Guilty, and the Plaintiff had Judgment ; and 
tor the King Capias pro fine was awarded againſt the Detendant, 
and after Exigent Pix the King iſſued againſt the Defendant, and when z 
Counties were paſs'd he King ſent Privy Seal to the Fuſftices of B. R. tor 
the Defendant rehearſing the Matter, commanding them to ſurceaſe to 
make Proceſs for the King; and that if they had made Procels, that 
they ſhould make Superſedeas ; and yet the Plaintiff pray*d Proceſs for 
the King, and the Detendant contra, and pray'd Superſedeas ; and upon 

ood Argument in the End he had Superſedeas ; quod nora, upon Privy 
Seal for tho' the Fine of the King aroſe upon the Suit of the Party, yet 
pending the Proceſs not ſerved, the King may ceaſe his own Proceſs at 
his Pleaſure ; for the Party ſhall not compel the King to ſue againſt his 
Will, but if he was taken by the Proceſs, the King ſhall not ſet him at large 
till the Party be ſatisfied ; tor per omnes, the Plaintiff may take this tor 
his Execution, if he will. Br. Superſedeas, pl. 26. cites 4 E. 4. 16. 
Br. Execu - 3. Superledeas .©11ia erronice emanavit was in Debt againſt 3 by ſeveral 


3 Cites 4 E. 4. 39. & 5 E. 4. 4. | 

Debt is a- 23 | : : 
gainſt 4, upon one and the ſame Obligation, and 2 are condemned by Default, and Execution is ſued againſt 
them, they ſhall have Superſedeas quia Erro nice, which Manner of Superſedeas ſhall nor iſſue but on 
2:hon Record; quod nota. Ibid, cites 5 E. 4. 5. | | 


tions, pl. 96. Præcipes, and Execution is againſt the one only. Br. Superſedeas, pl. 28. 


4. It Indifment be inſufficient, the Juſtices ex Officio, by the Informa- 


tion ſhall ſend Superſedeas Br. Superſedeass pl. 30. cites 5 E. 4. J. 
„Orig. is 5. So if Exigent be awarded“ where no Exigent lies. Br. Superſedeas, 
(Bon) pl. 30. cites 5 E. 4. J. | 897 | 
6. In Aſſiſe it was ſaid, that if Diem Clay/it extremum iſſues, and after 
Superſedeas comes to the Eſcheator to ſurceaſe, this had been adjudged void; 
tor the Diem Clauſit extremum is the Suit of the Party, and by other Way 
he cannot have his Land; and therefore he ſhall be delayed of his Suit; 
and the Statute of 2 E. 3. cap. 8. wills, that by the Great Seal nor the 
Petit Seal, the Juſtices ſhall not ſurceaſe ro do Right; but quere if the 
Superſedeas ſhall not be allowed againſt the Diem Clauſit Extremum? It 
ſeems that ir thall. Br. Superſedeas, pl. 25. cites 5 E. 4. 132. 
7. In Replevin the Sheriff return d Quod averia Elongata ſunt, and the 
Defendant appear'd, and notwithſtanding Withernam was awarded, which 
was erroneous, by Reaſon of the Appearance of the Detendanr, by which 
Superſedeas iſſued to the Sheriff to ſurceaſe &c. and if he had taken them 
to re-deliver them to the Defendant, and the Sheriff returned that before 
the Superſcdeas came, he had delivered the Beaſts of the Defendant to the 
Plaintiff in Withernam ; and he went to the Plaintiff ro have Re-delivery, 
and he elloign'd them; and the Defendant appeared and pleaded that he 


did not take the Beaſts, and pray'd Withernam &c. Br. Superſedeas, 
pl. 32. cites J E. 4 15... | 
8. A. has Judgment in Debt againſt B. and a Ca. Sa. againſt him; B. is 
talen by Force of it; his Attorney informed the Court that he had a Writ 
of Error in this Caſe before the Execution executed, which Writ of Error he 


had 
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had not with him at the Time of the Execution. B. was committed in Exe- 
cution, ut ſupra 3 tor B. t to have delivered the Writ of Error before the 
Capias Was awarded, or atter 1t was awarded, and before Execution to have 
a Superſedeas. By the Juſtices of both Benches, Vigilantibus ſubſer- 


viunt Jura. Jenk. 92. pl. 80. 


9. A. hasa Ca. Sa. againſt B,—B. has a Superſedeas thereto in his Poc- 
ket ; B. is taken upon it by the Sheriff, aud immediately delivers the Fu- 
perſedeas to the Sheriff, this ſhall diſcharge him from Execution. Que 
funt incontinenti, ineſſe videntur. Jenk. 92. pl. 80. 

10. Tho? the Statute 3 Fac. cap. 8. be general, yet it js to be intend- 
ed in ſuch Caſes where it is againſt the Party himſelf upon his Obligation, or 
in Caſe where the Fudgment is general againſt the Executors; but where the 
Judgment is ſpecial, that it thall be of the Goods of the Teſtator, and 
Damages only de Bonis propriis, it is not reaſonable, nor is it the Intent 
of the Law that the Parry thould be inforc'd to find Sureties to pay the 
intire Condemnation with his own Goods. And according to this Dit- 
ſerence Coke ſaid it had been ruled in C. B. when he was there. And 
Man the Secondary ſaid, that the Precedents of this Court ever ſince the 
Starure made were, that a Superſedeas had been allowed upon a Writ of 
Error brought by the Executor or Adminiſtrator. Cro. J. 350. pl. 2. Mich. 
12 Ja. B. R. Goldſmith v. Plat. 

11. Upon a Verdict a Rule was given for Fudement upon the Thurſday, 
and upon Saturday after the Plaintiff died. A Writ of Error was moved 
for becauſe, as was ſaid, the Party died before Judgment, in as much as 


of Courſe after Verdict and Rule for Judgment, there are 4 Days to 


move in Arreſt, and ſo he died before Judgment abſolutely given, and 
moved the Court tor a Superſedeas. It was agreed to be u the Diſcre- 
tion 7 the Ch. F. Ex officio, to allow a Writ of Error, but becauſe it was a 
Cauſe of great Conſequence he took the Advice of the Court, and it 
was agreed, that a Writ of Error is a Superſedeas in itſelf, yet it is good to 
hade a Superſedeas alſo; And if the Writ of Error had been a/low'd the 
Court could not deny the Party a Superſedeas. But becauſe the Writ of 
Error was not allow'd, and alſo becauſe no Error appear'd to the Court, 
for where Fudgment is enter d, this ſhall relate to the Time of the Rule 
given, it was reſolved that no Writ of Error ſhould be allow'd, nor 
any Superſedeas granted. Poph. 132, 133. Mich. 15. Jac. B. R. the 
Earl ot Shrewsbury's Caſe. 


* 12. D. Acknowledged a Statute Merchant at Glouceſter in 3co l. and 


the Statute did not limit any Day of Payment, and yet an Extent was 
ſued, and upon Motion a Superſedeas was awarded; For that *ris no 
Statute, becauſe they had not purſued the Authority given by the Statute; 
tor the Statute of Acton Burnell, 11 E. 1. ſays, it the Debt be not paid 
at the Day &c. And though Debt upon an Obligation is payable pre- 


ſently, it the Day be not expreſſed, yet here the Statute appoints a 


Day certain. Hutt. 42. Mich. 18. Jac. Davie's Caſe. 

13. A. had judgment againſt B. who paid part ot the Money, and A. 
acknowledged Satisfaction of fo much; and then they agreed, That if B. 
did not pay the Ręſidue by ſuch a Day, then it ſpould be lawful for A. to take 
out Execution againſt B. without ſuing any Scire facias, tho after the Tear. 
The Money was not paid at the Time, and Execution being taken our 
without a Scire facias a Superſedeas was moved for, becauſe rhe Writ 
Improvide emanavit &c. And the Court held it good Cauſe to diſcharge 
him, bur ſaid, it was in their Diſcretion to grant a Superſedeas, or put 
the Defendant to his Writ of Error. Win. 100, 101. Mich. 22 Jac. C. 
B. Hickman v. Fiſh. | 

14. The Deſendant was taken in London on a Ca. Sa. by a Bailiff cf 
Middleſex, and thereupon moved for a Superſedeas, tor that the Arreit 
was falſe. The Court agreed, that a Superſedeas cannot be granted 
quia Executio erronice emanavit, which 2 did not, becauſe the Execu- 
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tion was well granted, and if it be returned by the Sheriff generally, it 
ought to be intended well ſerved, tho“ Affidavit be made to the con- 
trary ; But a Habeas Corpus was granted. Het. 30, 31. Trin. 3 Car. 
Mrs. Row's Cale. 


15. In Caſe for Words ſpoke in London the Defendant juſtified for a Mat. 


ter ariſing in Suffolk ; the Plaintiff replied, De injuria ſua propria, and upon 
Iſſue procured a Scire facias to London. A wy Ac was moved tor and 
granted, becauſe the Venire facias ought to have iſſued in Suffolk; and 
the Prothonoraries ought to enter upon the Roll Ideo præceptum eſt Vi. 
cecomiti Suttolk, Litt. Rep. 314. Mich. 5 Car. C. B. Harvey's 
Cale. CSS. 

16. When a Procedendo unduly vel improvide emanavit, *tis uſual to 
grant a Superſedeas, but becauſe in the 17 5 Caſe the Procedendo 
was well awarded; The whole Court denied to grant a Superſedeas. 
Cro. C. 486, 487. pl. 11. Mich. 13 Car. B. R. Bower v. Cooper. 

17. The Court was moved, That a Writ of Error was brought to re- 
verſe a Judgment, and that it was received and allowed, and notwith- 
ſtanding which, the Plaintiff took out Execution, and thereupon it was 
pray'd tor a Superſedeas to ſuperſede the Execution, and for an Attach- 
ment againſt the Party for his Contempt to the Court. It was urged, 
that the Writ of Error was not duly purſued becauſe the Roll was not 
mark'd, and theretore the Party might well rake out Execution. But 
Roll Ch. J. anſwered, That the Writ was well purſued, tho' the Roll 
were not marked; yet if neither the Roll be marked, nor Notice given 
to the Attorney on the other Side of the bringing the Writ of Error, if 
the Party proceed to take out Execution, it is no Contempt to the Court; 
Other wiſe it is a Contempt: And it is the Duty of the Clerk of the Er- 
rors to mark the Roll and not the Attorney's, and therefore take a Su- 
perſedeas Ouia improvide emanavit to ſtop Execution. Sty. 159, 160, 

Mich. 1649. Mercer and Rule. 8 

18. A Peer was arreſted by a Bill of Middleſex, and in Ciſtody of the 
Marſhal of B. R. and thereupon moved tor a Superſedeas; Becauſe being 
a Peer he oughr not to be arreſted. The Court directed him to plead 
his Privilege, and ſaid, they could not take Notice thereof upon a Mo- 
tion. Sty. 177. Mich. 1649. B. R. The Earl of Rivers's Caſe. 

19. After Error directed to Twiſden, but never deliver'd, another W ric 
was procured directed to Hales Ch. F. by whoſe Creation the other ceaſed, 


and no Notice is given of it, but within the tour Days before Allowance , 


Execution is taken, and per Cur. on 13 Car. 2 Star. 2. c. 2. no Bail be- 
ing yet given, and the four Days paſt, they cannot ſuperſede in Action 
of Battery, notwithſtanding Bateman's Caſe, which was between Cot- 
ton and Oaintry ; and per Hales Ch. J. Execution before Bail put in 
is good. 2 Keb. 770. pl. 55. Paſch. 23 Car. 2. B. R. Nichols v. Dea- 
| CON. 
After Judg- 20, The Defendant was arrefted, and no Declaration being filed againſt him 
ment reverſed <1; hin two Terms after the Arreſt, he procured a 9 and was diſ- 


e charged, and immediately afterwards he was arre/ted again by a Capias 


fendant had out of C. B. at the Suit of the fame Plaintiff, and for the ſame Cauſe of 


a Superſedeas, Action; and upon a Motion to diſcharge theſe Proceedings becauſe irre- 


3 gular, the Court was of another Opinion, for that the Defendant had 


diſcharged, 4 Right to ſuperſede the Action becauſe no Declaration was filed againſt 


ſhe was him in Time, and as he had a Right to ſuperſede that Action, certainly 


charged with the Plaintiff muſt have Liberty to proceed in another; for his Debt 1s 


a new Decla- not loſt for want of declaring in Time, but only that Action is gone, 


ration at 


Plaintiff's and therefore a new Action may be brought, 8 Mod. 306. Mich. 11 Geo. 
Suit, and 1725. Henley v. Roſſe. | | 


upon Appli- 


cation to the Court as diſcharged by Rule from the new Declaration, and her Superſedeas was allowed; 
After her Diſcharge, the Plaintiff cauſed hey to be arreſted and held to Patil for the former Cauſe of Action, 


- whereupon ſhe moved the Court to be again diſcharged by Superſedzas upon entering a common Ap- 


pearance, 


— 
_ 
by”. 


* 


—— — 3 
Supplicavit. 99 
yeaninee and upon hearing Counſel on both Sides, the Court was divided in Opinion, Lord Ch. J. 
and Comyns ]. looked upon the 2d Declaration to be no Char e, and that the Court took it ſo 1 
Rule was formerly made for her Diſcharge ; And thereupon ſhe had the Benefit of her Superſedeas, 
and that after the Judgment reverſed and annull'd, Plaintiff had a yg ol if he thought fit, ro brin 
a new Action. Denton and Forteſcue-J. were of Opinion, that after the Defendant ay 3 
| by Rule of Court, as to the 2d Declaration ſhe ought to be now diſcharged on entering a common Ap- 


-arance, and that the Rule of Court amounts to the ſame Thing as a Superſedeas, No Rule. Notes in 
C. B. 266, 267. Eaſt. 9 Geo. 2. Pecachey v. Bowes, Spinſter. 


For more of Superſedeas in General, ſee Attdfta Querela, Bail 
ertiorari and other proper Titles. 
. I gn. | | 


U 


92 — 


— 


Supplicavit. 


(A) In what Caſes granted, and how. 


1. JN Supplicavit of the Peace the Sheriff may make Precept to take the 
Body; tor it is not like to Rediſſeiſin where the Sheriff is Judge 

and Officer; but when the Bailiſf has taken the ys he hall not take 
Srrety, but the Sheriff himſelf thall do it; per Choke. For it is a judi- 
cial Power given to the Sheriff by the Writ of Supplicavit, which can- 
not be aſſigned over; For a Judges Power cannot be given over. Br. 
Office and Off. pl. 39. cites 9 E. 4. 31. | 

2. Several Perſons had made Difturbance in the Church, and pulled out 
the Miniſter reading the Divine Service (viz. the Common Prayer) in the 
Church, and carried him to the Compter. Upon Articles exhibited the 
Court upon Motion granted a Supplicavit; And further adviſed to in- 
form againſt them tor a Riot. 1 Keb. 290. pl. 104. Paſch. 14 Car. 2. 
B. R. the King v. Douglas &c. | 

3. A Supplicavit was moved for on Afidavit of great Peril of Life, which 
per Curiam was granted without ſpecial Articles ; bur tor the good Beha- 
vour Articles muſt be exhihited; bur per Twiſden Articles ſhould be 
in both, but the Clerks ſaid as before, and ſo it was granted. 2 Keb. 
55 pl. 2. Hill. 19 and 20 Car. 2. B. R. Muſgrave v. Sir John Pul- 
ington. 

ri A Writ of Supplicavit iſſued «pon a Petition and Articles exhibited, 
The Defendant inſiſted, that the faid Writ iſſuing on Petition, and act 
on a Motion in Court, nor any Indorſement made on the Back of the Writ, as 
by the Form of the Statute is required, and bur three of the ſaid Articles 
being ſworn to it is irregular ; But the Court on reading Precedents, 
notwithſtanding the ObjeEtions aforeſaid, was fully ſatisfied, that the 
Supplicavit was well granted and warranted. 2 Chan. Rep. 68. 24 Car. 
2, Fol. 390. Stoell v. Botelar. 
F. M. was taken upon a Supplicavit out of Chancery, and brought be- 
fore Jones F. of B. R. by Habeas Corpus, and bound by Recognizance to 
him to appear the firſt Day of the next Term which he did, and being 
in Court, Maynard moved that the Articles ſworn in Chancery might be read 
Here, and that they would bind him here, hi, the Court refuſed, tor that 


they 


— 2 = , 
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Supplicavit. LED 


1 | they have no Record before them, and the Record in Chancery is not 
TE duly tranſmitted hither ; but if the Witneſſes that ſwore to the firft Ar: 
1 ticles had been here and ſwore to them in Court they would have done 
it, otherwiſe not, and this was at two ſeveral Motions by Maynard; but 
the Opinion of the Court was contra, Skin. 61. Mich. 34 Car. 2. B. R 
Mullineux's Caſe. 


Lev. 53; 6. Upon Motion in B. R. for a Supplicavit, Withens J. ſaid, You 
8 5 muſt firſt exhibit your Articles in Parchment, and then move us. Comb, 


Fofter Ch. J. 28. Mich. 2 Jac. 2. B. R. Glover & Uxor. v. Glover. 
ſaid, if any | ; 
ſued to him for a Warrant for the Good Behaviour, he would grant ir. Hill. 13 & 14 Car. 2. B. R. 


Bill v Neal Sid. 67. pl. 42. S. C. by Name of Bill v. Field. And ſays, The Statute wills, that 
no Supplicavit ſhall be but upon Articles exhibited, 


7. When a Supplicavit is moved for upon Articles exhibited to the 
Court in Parchment &c. the Plaintiff ſwears that he moves not for this 
our of Hatred &c. but for Fear of his Life &c. Comb. 28. Mich. 2 
Jac. 2. B. R. The King v. Lewis. 

8. Upon a Supplicavit the Parties are to give Security by Bond to 
the Sheriff to appear 1n this Court, and when they come here the 
—_ into Recognizance. Comb. 427). Trin. 9 W. 3. B. R. Ruſſell's 
Cale. | 

9. Upon Articles filed by A. againſt B. upon Oath of Aſſault and 
Battery, and that he went in Fear of his Lite, Ld. C. Macclesfield 
granted the Writ, which commanded B. to find Sureties for a Twelve- 
month, ordering it to be indorſed for 4000 J. for the Party and his Sureties 
be bound in. And upon Motion to diſcharge the Order, or at leaſt to 
leſſen the Sum, B. being only Tenant for Life of his Eftate, and mention'd 

14 the Statute (of 21 Jac. 8) which gives Colts in Cafe of a groundleſs and 
1 vexatious Complaint of this Nature, Lord C. Macclesfield refuſed, 
| and ſaid if B. complains of Vexation, he comes too ſoon ; let him fta 
till the Year is out, and behave himſelf quierly all that Time, and if 
the Sum be too great for his Circumſtances, there ought to be an Afidavit 


B: to prove this; and ſo denied the Motion, Mich. 1723. 2 Wms's Rep. 
1 202. Clavering's Caſe. 
0 Io. After an Impriſonment for 15 Months upon a Supplicavit, and no 


14 Proſecution commenc'd againſt the Defendant in all that Time, the Pa 
1 was diſcharged on very 1lender Security. Gibb. 268. Paſch. 4 Geo. 2. 
B. R. Groſvenor v. Edwards. 

11. If a Recognizance be taken purſuant to a Writ of Supplicavit, it 
muſt be wholly governed by the Directions of ſuch Writ. 1 Hawk, 
PI. C. 129. cap. 60. S. 15. | 

12. This Writ is t much in Uſe at this Day. 1 Hawk. PI. C. 128. 
cap. 60. S. 10. 


» r 
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i | For more of Supplicavit in general, ſee Guod Behaviour, Return, 
i | (C) Surety of the Peace, and other Proper Titles. 
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Surety. 


Surety. 


(A) In cut Caſes to be found. See Bail &c; 


1. VNyrit of Right after Battle join'd, the Demandant and the Tenant 

ſhall find Surety of the Battle at the Day NY viz. for their 
Champion, each two Pledges, and the Tenant ſhall firſt find Surety, but 
upon no Pain. Br. Surety, pl. 25. cites 1 H. 6. 7. 7. 

2. Action upon the Call for calling him Villeis, and the Defendant claim'd 
him as his Villein, and had taken Part of his Goods; by which it was 
awarded that the Plaintiff find Surety that he do not eſloign his Goods, 
and the Defendant find Surety that he ſhall not ſeiſe any more of the 
Goods of the Plaintiff, till it be tried if he be his Villein, or not. Br. 


Surety, pl. 30. cites 13 H. J. 17. 


(B) Surety. Chargeable, How far. 


1. IN a Scire facias upon a Recognizance for Rent and Farm of the Ex- 

ciſe, as Farmer thereot, he pleaded the Act of General Pardon 12 
Car. 2, which excepts the Rent but not the Security; and by an explanatory 
AG made Anno 15 Car. 2. the Securities of their Sureties were made liable, 
but nothing is ſaid of the Farmer's own Securities, But the Court held, 
that a Fortiori the Farmer's own Securities ſhould be liable, becauſe the 
explanatory Act mentions the Securities of the Sureties only: And it is 
ſtrongly implied by omitting them our of the latter Act, that the Parlia- 
ment had no Doubt upon them, but that they were excepted out of the 
Act of Oblivion. Belides, the Securities of Farmers and their Sureties are 
but the ſame Securities in Law; for all are Principals with Reſpect to the 
King. And lince the Sureties are bound, a Fortiori the Principals ſhall. 
And judgment was given accordingly. Hard. 424. pl. 1. Trin. 18 Car. 
2. In Scacc. The Attorney General v. Beſton. N 

2. The Obligee in a Bond of 20 Years old, exhibits his Bill againſt the Ine Re- 

Adminiſtrator of the Principal, and the Surety (upon Loſs of his Bond.) The porter ob- 
Adminiſtrator ſays by his Anſwer, that he has no Aſſets. Upon hearing ſerves, that 
the Cauſe, it was directed to a Trial, whether the Surety had ſeal'd and the Bond 
delivered the Bond, and a Verdict had paſs'd againſt the Surety, (viz.) ny 
That he had ſealed and entered into the Bond. And the Cauſe coming back 8 
to this Court, and the Plaintiff's Counſel praying a Decree for the Plain- Surety had 
tifl's Debt againſt the Surety, Serjeant Fountain (not of Counſel on ei- no Advan- 
ther Side) ſaid it was doubrtul Whether Equity ſhguld in this Caſe bind 6575 om 
the Surety, who was not obliged in Law, but. in Reſpect of the Lien of me with 
the Bond; and that being loſt, and the Surety having no Benefit by, nor his Money, 
Conſideration for, being bound, he thought Equity, after fo long a and Loſs is 


Time, thould not charge the Surety. The Matter of the Rolls ſaid he dl yrs of 


would fee to moderate and mediate this Matter between the Parties, in tion for a 

order to which he was ſeveral Times attended by the Plaintiff ; and rhe Promiſe, as 

Deſendant making Default, he decreed tor the Plaintifl. And atrer- Benefit or 

wards the Cauſe was upon a Caſe made 1 before my Lord Chan- Frefit. Ibid. 
D | 


cellor, 


Surety. 
cellor, who was of Opinion with the Maſter of the Rolls, and decrees 
it for the Plaintiff” Chan, Caſes ), 78. Mich. 18 Car. 2. Underwood 
v. Staney. ; 

3. J. S. was indebted to J. D. by Bond of 10001. to perform an Award. 
By the Award 250 1. was due to the Obligee; J. D. put the Bond in 
Suit againſt J. S. A Bill is exhibited here to be relieved againſt the 
Suit, and an 1njuntrion awarded on Recognizances to abide the Order on 
Hearing. 
which was penn d to pay what ſhould be reported due by N. H. a Maſter 
named in the Defeaſance or Condition; but the Maſter died before any Re. 
port made, and ſo alſo did the Obligor, who died inteſtate worth nothing. 
By the ſtrict penning of the Deteaſance the Recogaizance is not ſuable ut; 
Law, becauſe no Report was made by the Mafter ; but the great Queſtion 
was, if the Surety, who was not liable in Law, ſhould be made liable 
in Equity; tor the Plaintiff had good Remedy tor a juſt Debt, and juſt- 
ly proceeded to recover it; but the Court ſtaid his Suit, and takes ill 
Security, which proves ſo, and the Debt loſt thereby; and therefore the 


102 


Court is bound to do us right; and the Intent of the Court was, that the 


Debt, if due, ſhould be ſecured, and the Intent was not with Reference 
to this or that Maſter's Report; tor ſuppoſe that the Court had, during 
the Life of the Parties, transferr'd the References to another Maſter, 
and he had made a Report that ſhould have bound; and in Caſe of a 
Bond loft, this Court have made a Surety to pay. it. Yer the Lord 


Chancellor contra; for the Party is but a Surety not bound by Law. 2 


Chan. Caſes 22. Hill. 31 & 32 Car. 2. Simpſon v. Field. 

l 4. A. and B. Infants were made Executors: Adminiſtration during 
their Minority was granted to M. their Mother. Upon granting the 
Adminiſtration the Prerogative Court took the uſual Bond trom M. in 
which J. S. and W. R. Defendants were bound as her Sureties. B. died, 
but made his Will, and A. Executor; A. brought his Bill for an Ac- 
count of the Teſtator's perſonal Eſtate, and as to J. S. and W. R. g- 
geſted that by Fraud and Covin they had got up their ſuid Bond, and procured 
1n(ufficient Security to be accepted by the Prerogative Court in Lieu thereot 
The Lord Keeper, upon the firſt opening the Matter, declared he would 
not charge the Sureties further than they were anſwerable at Law; and as 
to that Part diſmiſs'd rhe Bill. Vern. 196. pl. 193. Mich. 1683. Rat- 
clifte v. Graves & al'. 

5. A Bond Creditor ſhall, in the Court of Chancery, have the Bene, 
of all Counter-bond's or Collateral Security given by the Principal to the Sure- 


ty; As it A. owes B. Money, and he and C. are lound for it, and A, gives | 


C. a Mortgage, or Bond, to indemnify him, B. thall have the Benefit ot it, 
to recover his Debt. Abr. Equ. Caſes 93. Mich. 1692. Maure v. Har- 
riſon. 

6. A. is bound as a Surety in a Recognizance dated 5 May 1660. fer 
Payment of Money, which happened not to be made good by the Convention All 


tor confirming judicial Proceedings, the Act not extending to that Day. 


A. being a Surety only, and having no Conſideration for entering into 

this Recognizance, the Court would not make it good, nor allow it to 

be ſo much as a Debt. The Lord Keeper diſmiſs'd the Bill. 2 Vern. 

393. pl. 364. Mich. 1700. Sheffield v. Ld. Caſtleton & Uxor. 

Sel. Caſes in 7. A. Tenant for Lyfe, with Power to charge the Premiſſes by Leaſe, 
| 2 m Mortgage, or otherwiſe, with 6000 J. mortgaged Part for 1 500 J. And at- 
org,” terwards, upon Aſigninent over of the ſaid Mortgage, B. eldeſt Son of A 
Mich. 1730. and who was the Remainder-man in Tail, covenanted to pay the Mortgage- 
S. C.—S. C money ; and the Aſſignee covenanted to re- aſſign to B. —A. died, and 
argued Gibb. then B. died. It wes agreed by Lord C. King, L. Ch. J. Raymond, 
4. N. and the Maſter of the Rolls, that the perſonal E/tate of B. is not liable to 
pag. 142. it Pay off this Mortgage, in Eaſe of the Lands mortgaged ; the Charge being 
was argued, made by A. in Purſuance of his Power, and therefore the next Remain- 


that the Co- der- man muſt be content to take the Land cum Onere; that this being 


\ 


the 


J. S. and F. as his Surety, are bound in the Recognizance, 


1 
n 
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The g Delt of 4. his perſonal Eſtate, if any were, would be lia- venant of B, 


dle; bur B's perſonal Eſtate ought not to be charged with A.*s Debt; the Son, 


and notwithſtanding B.'s Covenant to pay, this Covenant, ſince the nts any 


Land was the original Debtor, will be conſider'd only as a Surety for the Debt, and 

Land, and therefore a Bill by the next Remainder-man to charge the conſequently 
perſonal Eſtate of B. in Faſe of the Land, was diſmiſs'd with Cots. eat Debr 
> Wms.'s Rep. 591. 596. Hill. 1731. Evelyn v. Evelyn. the perſo- 


nal Eſtate is 
hh | ' to diſcharge, 
and not the real Eſtate, according to the conſtant Courſe of Equity; and as to the Objection, that the 
real Eſtate is the pri:cipal Devror, ſo it is in all Mortgages; and yet in all Caſes, where there is a 
Competition between the real and the perſonal Eſtate, that is preferr'd ; which is the Reaſon that the 
Practice of the Court requires, that in all Caſes where the Heir is to be charged, the Executor muſt be 
brought before rhe Court. To this Point was cited the Caſe of Sir John Mapper and the Lady 
Cifhnaghant, which was, 1 hat a great Part of Sir John 7g card Eſtate was in Mortgage : Then died 
Sir John, Sir Theophilus being his Heir, who, upon his Inter- marriage with the Lady Effingham, 
ſettled a ſointure upon her, and covenanted to pay Sir John's Debts. Then died Sir Theophilus, poſ- 
(gd of a conſiderable perſonal Eftate, which came to his Lady, the Lady Effingham; againſt whom 
Sir lohn Napper, the Heir at Law of Sir Theophilus, brought his Bill, to have the perſonal Eſtate of 


Uut to this it was anſwer'd, That the principal Caſe ditters from that ot Sir John Napper cited ; the 
1; eaſn of which was, that Part of the Eſtate of the Mortgagor was ſettled by a private Act of Parlia- 
ment, in Truſt to pay his Debts; which Eſtate, ſo ſettled in Truſt, was diſpoſed of by Sir Theophilus, 
and then it was but juſt and equirable, that his perſonal Eſtate ſhould be applied to exonerate the mort- 
gaged Eſtate deſcended to the Heir at Law, becauſe he was anſwerable for the Truſt Eſtate, ſettled for 
that Purpoſe. My Lord Chancellor, upon the laſt Argument, ſaid, It could not be expected the 
Court ſhould then deliver their Opinion; fo that the Matter ſtood thus for the Judgment of the Court. 
Gibb. 142. 144. Mich. 4 Geo. 2. in Canc. in Caſe of Evelyn v. Evelyn, and Evelyn v. Booth & 
Uxor. 
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(C) D/ putes between Sureties themſelves. 


I. And B. were bound with J. S. as Sureties in an Obligation. A. was But where 
. ſued upon the Bond, and the whole Penalty recover d apainſt him. 4 and B. 

He exhibired an Engliſh Bill into the Court of Requeſts againſt B. to have |; mee 
Contribution. A Prohibition was moved for to the Court of Requeſts, 2 e 
and granted; becauſe by entering into the Obligation, it became the per Debt of 
Debt of each oft them jointly and ſeverally, and the Obligee had his J-S %, R. 
Election to ſue which of them he pleaſed, and take forth Execution * Je * 
againſt him. And the Court ſaid, that if one Surety ſhould have Con- id Bond. 
tribution againſt the other, it would be a great Cauſe of Suits, and A. brought 
therelore the Prohibition was awarded; and ſo it was faid, ie was lately bis Bill 
adjudged and granted in the like Caſe, in Sir Milliam Whorwood's e e yo 
Cate. Godb. 243. pl. 338. Hill. 11 Jac. in C. B. Wormleighton v. 8 


Hunter. pay the Debt 


and Da- 


* 


mages, I S. being inſolvent; and the Court was of Opinion, That B. o::9ht to contribute a Moiety ; and 


decreed . R. to aſſian over the Bond to A. and B. to help themſelves againſt I. S. for the ſaid Debt. Chan. 
Rep 120. 13 Car. 1. Morgan v Seymour. | | 


2. The Plaintiff and Defendant were jointly bound for a third Perſon, Toth. 103. 


— 


who died, leaving no Eſtate. The Plaintiff was ſued, and paid the + ——— 


Debt, and brought his Bill againſt the Detendanr for Contribution, ele = 


who was decreed to pay his proportionable Part. Per Lord Coventry. is a Sarery, is 
Nelſ. Ch. R. 10. Fleetwood v. Charnock. Juel alone, by 


v. Nelſon. 


3. Three are bound for H. in 300 1. and agree, that if H. fail'd, to 
bear their reſpettive Parts of the Money. Two of rhe Obligors burrow'd 
Money of A. on their Bond, and paid the zoo l. The ocher Obligor 


Was 


dir Theophilus, upon his Covenant, applied in Diſcharge of the Mortgages; and fo it was decreed. 


| ; > the Tuſicm of 
of the City of London he ſhall make his Co-Suretizs contribute. Vern. 456. pl. 429. Pach. 1657. Layer 
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102 Surety. 


cellor, who was of Opinion with the Maſter of the Rolls, and decreed 
it tor the Plaintiff, Chan, Caſes 7), 78. Mich. 18 Car. 2. Underwood 
v. Staney. | 1 

3. J. S. was indebted to J. D. by Bond of Toool. to perform an Award. 
By the Award 250 J. was due to the Obligee; J. D. put the Bond in 
Suit againſt J. 8. A Bill is exhibited here to be relieved againſt the 
Suit, and an 1njuntrion awarded on Recognizances to abide the Order on 
Hearing. J. S. and F. as his Surety, are bound in the Recognizance, 
which was penn 'd to pay what ſhould be reported due by N. H. a Maſter 
named tn the Defeaſance or Condition; bur the Maſter died before any Re- 
port made, and ſo alſo did the Obligor, who died inteſtate worth nothing. 
By the ſtrict penning of the Deteaſance the Recognizance is not ſuable at 
Law, becauſe no Report was made by the Maſter; but the great Queſtion 
was, if the Surety, who was not liable in Law, ſhould be made liable 
in Equity; tor the Plaintiff had good Remedy tor a juſt Debt, and juſt- 
ly proceeded to recover it; but the Court ſtaid his Suit, and takes ill 
Security, which proves ſo, and the Debt loſt thereby; and therefore the 
Court is bound to do us right; and the Intent of the Court was, that the 


Deht, if due, ſhould be ſecured, and the Intent was not with Reference 


to this or that Maſter's Report; for ſuppoſe that the Court had, during 

the Life of the Parties, transferr'd the References to another Maſter, 

and he had made a Report that ſhould have bound; and in Caſe of a 

Bond loft, this Court have made a Surety to pay. it. Yet the Lord 

Chancellor contra ; tor the Party 1s but a Surety not bound by Law. 2 
„Chan. .Caſes 22. Hill. 31 & 32 Car. 2. Simpſon v. Field. 

g 4. A. and B. Infants were made Executors: Adminiſtration during 
rheir Minority was granted to M. their Mother. Upon granting the 
Adminiſtration the Prerogative Court took the uſual Bond trom M. in 
which J. S. and W. R. Defendants were ound as her Sureties. B. died, 


but made his Will, and A. Executor; A. brought his Bill for an Ac- 


count of the Teſtator's perſonal Eſtate, and as to J. S. and W. R. g- 
geſted that by Fraud and Covin they had got up their ſaid Bond, and procured 
1nſufficient Security to be accepted by the Prerogative Court in Lieu thereot 
The Lord Keeper, upon the firſt opening the Matter, declared he would 
not charge the Sureties further than they were anſwerable at Law; and as 
to that Part diſmiſs'd the Bill. Vern. 196. pl. 193. Mich. 1683. Rat- 
clifte v. Graves & al'. | 
5. A Bond Creditor ſhall, in the Court of Chancery, have the Bene/t 
of all Counter-bond's or Collateral Security given by the Principal zo the Sure- 


ty; As if A. owes B. Money, and he and C. are ound for it, and A. gives | 


C. a Mortgage, or Bond, to indemnify him, B. ſhall have the Benefit ot it, 
to recover his Debt. Abr. Equ. Caſes 93. Mich. 1692. Maure v. Har- 
riſon. | 


6. A. is bound as a Surety in a Recognizance dated 5 May 1660. for 


Payment of Money, which happened not to be made good by the Convention All 


tor confirming judicial Proceedings, the Act not extending to that Day. 
A. being a Surety only, and having no Conſideration for entering into 
this Recognizance, the Court would not make it good, nor allow it to 
be ſo much as a Debt. The Lord Keeper diſmiſs'd the Bill. 2 Vern. 
393. pl. 364. Mich. 1100. Sheffield v. Ld. Caſtleton & U xor. 
Sel. Caſes in 7. A. Tenant for Lyfe, with Power to charge the Premiſſes by Leaſe, 
Chancery, in Morigage, or otherwiſe, with 6000 1. mortgaged Part for 15001. . 
4009 * * rerwards, upon Aſigument over of the ſaid Mortgage, B. eldeſt Son of A. 
Mich. 1530. and who was the Remainder-man in Tail, covenanted to pay the Mortgage- 
S. C.—S. C money; and the Aſſignee covenanted to re-aſſign to B.— A. died, and 
argued Glbb. then B. died. It wes agreed by Lord C. King, L. Ch. J. Raymond, 
ad therein and the Maſter of the Rolls, that the perſonal Eftate of B. 15 net liable to 
pag. 142. it Pay off this Mortgage, in Eaſe of the Lands mortgaged ; the Charge being 
was argued, made by A. in Purſuance of his Power, and therefore the next Remain- 
that the Co- der- man muſt be content to take the Land cum Onere; that this being 
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the original Delt of A. his perſonal Eſtate, if any were, would be lia- venant of B, 
ble ; bur B.'s perſonal Eſtate ought not to be char ed with A.*s Debt; e 
and not withſtanding B.'s Covenant to pay, this Covenant, ſince the —— 
Land was the original Debtor, will be conſider'd only as a Surety for the Debt, and 
Land, and therefore a Bill by the next Remainder-man to charge the conſequently 
perfonal Eftate of B. in Faſe of the Land, was diſmiſs'd with Cots. IR eu 
> WW ms.'s Rep. 591. 596. Hill. 1731. Evelyn v. Evelyn. perſo- 


nal Eſtate is 
| ; : do diſcharge, 
and not the real Eſtate, according to the conſtant Courſe of Equity ; and as to the Objection, that the 
deal Eſtate is the principal Devror, fo it is in all Mortgages; and yet in all Caſes, where there is a 
Competition berween the real and the perſonal Eſtate, that is referr'd ; which is the Reaſon that the 
Practice of the Court requires, that in al! Caſes where the Heir is to be charged, the Executor muſt be 
brought before the Court. To this Point was cited the Caſe of Sir John Mapper and the Lady 
Eltingham, which was, That a great Part of Sir John Napper's Eſtate was in Mortgage: Then died 
Sir John, Sir Theophilus being his Heir, who, upon his Inter-marriage with the Lady Effingham, 
ſettſed a Jointure upon her, and covenanted to pay Sir John's Debts. Then died Sir Theophilus, poſ- 
gd of a conſiderable perſonal Eftate, which came to his Lady, the Lady Effingham; againſt whom 
Sir lohn Napper, the Heir at Law of Sir Theophilus, brought his Bill, to have the perſonal Eſtate of 
die Theophilus, upon his Covenant, applied in Diſcharge of the Mortgages; and ſo it was decreed. 
Hur to this it was anſwer'd, That the principal Caſe differs from that ot Sir John Napper cited; the 
}eafon of which was, that Part of the Eſtate of the Mortgagor was ſettled by a private Act of Parlia- 
ment, in Truſt to pay his Debts; which Eſtate, ſo ſettled in Truſt, was diſpoſed of by Sir Theophilus, 
and then it was but jaſt and equirable, that his perſonal Eſtate ſhould be applied to exonerate the mort- 


gaged Eſtate deſcended to the Heir at Law, becauſe he was anſwerable for the Truſt Eftate, ſettled for 


that Purpoſe. My Lord Chancellor, upon the laſt Argument, ſaid, It could not be expected the 
Court ſhould then deliver their Opinion; fo that the Matter ſtood thus for the Judgment of the Court. 
Gibb. 142. 144. Mich. 4 Geo. 2. in Canc. in Caſe of Evelyn v. Evelyn, and Evelyn v. Booth & 
Uxor. | 


u (Yoon. 2.940) . Gees Gao. y, 


—— — 


(C) D/ utes between Sureties themſelves. 


I. And B. were bound with J. S. as Sureties in an Obligation. A. was But where 

. ſued upon the Bond, and the whole Penalty recover d apainſt him. 4 and B. 
He exhibired an Engliſh Bill into the Court of Requeſts againſt B. to have 2 7's 
Contribution. A Prohibition was moved for to the Court of Requeſts, for the pro- 
and granted; becauſe by entering into the Obligation, it became the per Debt of 
Debt of each ot them jointly and ſeverally, and the Obligee had his J., S K. 
Election to ſue which of them he pleaſed, and take forth Execution 5 . * 
againſt him. And the Court ſaid, that if one Surety ſhould have Con- ld Bond. 
tribution againſt the other, it would be a great Cauſe of Sults, and A. brought 
therelore the Prohibition was awarded; and ſo it was faid, it was lately bis Bill 


adjudged and granted in the like Caſe, in Sir William Mhorwood's Sons Yo 


5 % » o . * © ak hi 
Cate. Godb. 243. pl. 338. Hill. 11 Jac. in C. B. Wormleighton v. e 
Hunter. pay the Debr 

an a- 


mages, J S. being inſolvent; and the Court was of Opinion, That B. o::2ht to contribute a Moiety ; and 
decreed M. R. to aſſign over the Bond to A. and B. to helpthemſiclves againſt J. S. for the ſaid Debt. Chan. 
Rep 120. 13 Car. 1. Morgan v Seymour. of 


2. The Plaintiff and Defendant were Jointly hound for a third Perſon, Toth. 103. 
who died, leaving no Eſtare. The Plaintiff was ſued, and paid the — 
Debt, and brought his Bill againſt the Defendant for Contribution, 3% 


| : i Oblizee, th: 
who was decteed to pay his proportionable Part. Per Lord Coventry. is _— 
Nelſ. Ch. R. 10. Fleetwood v. Charnock. | 


ſued alone, by 
F , the Cuſicm of 
of 8 City of London he ſhall make his Co-Suretizs contribute. Vern. 456. pl. 429. Pa'ch. 1657. Layer 
v. Nelſon. | | | 


3. Three are bound for H. in 300 I. and agree, that if H. fail'd, to 
bear their reſpettive Parts of the Money. 7wo of the Obligors burrow'd 
Money of A. on their Bond, and paid the 300 l. The ocher Obligor 
Was 


Surety. 


. 


104 


— 
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was inſolvent; and now one of the two became inſolvent, and the zd 
paid A. the zoo J. The other Obligor becomes able. He ſhall be com- 
pell'd to pay a zd Part, not a Moiety. Chan, Rep. 150. 17 Car. x, 


Swain v. Wall. | 


Chan. Caſes, 4. A. B. and C. are bound in a Recognizance for J. S. A. was ſued, and 


2 * paid the Money, who after wards ſued the principal Debtor upon the Coun. 


SC. decreed ter Bond, and had judgment, and took him in Execution; but he was dif. 
that B. charged upon the 101. Act. Then A. exhibited a Bill againſt B. to have 
ſhould con- Contribution, C. being dead inſolvent ; and it was decreed, that he ſhould 


tribute a | . . . x 
Moiety; and have Contribution. Fin. R. 15. Mich, 25 Car. 2. Hole v, Har. 


not a 3d Part riſon. 
only. | 
Fin. R. 203. S. C. decreed accordingly to pay a Moiety.—S. P. decreed 5 Car. 1. Chan. Rep. 34. in 
the Caſe of Peter v. Rich. 


(D) Surety. How far relieved in Equity. 


I. Man was Surety for another for Debt, and he and others were 

bound to ſave him harmleſs ; and after the Surety paid the Mo- 

ey, and ſued them who were bound; and pending this, the original 

Debtor brought a Sukpxna in Chancery, alledging that before the Obliga- 

tion made he deliver'd Goods to the Surety for his Indemnijication, and 

pray'd a Reſtitution, and that he be not charged; and the Plaintiff pray'd 

an Injunction againſt the Defendant, that he ſhall not proceed at Com- 

mon * But becauſe the Defendant ſaid, that theſe Gocds were deliver d 

for ancther Cauſe, and ſo made 'Title to them, the Injunction was denied. 

Br. Conſcience, &c. pl. 20. cites 16 E. 4. 9. s 

A Surety — 2, The Plaintiff became bound with Defendant*s Father for Payment of 
1 Money at a Day, which the Plaintiff ſuppoſed had been paid accordingly, 
Bond is con. but it was not. The Father dies three Years after, upon whoſe Death 
tinued twelve the Obligee puts the Bond in Suit againſt the Plaintiff”; but in reſpect the 
Years, with- Bond was continued without the Plainritt's Privity, the So ( havinga _ 
_ y_ a good Eſtate from his Father) and the Feoffees, to whom the Son had 
oth. 280,” Cconvey*d thoſe Lands in Truſt, tere ordered to ſell thoſe Lands for Pay- 
cites 12 Jac. ment of the Father's Debts. Toth. 279, 280. cites 10 and 11 Jac. Ii. a. 


fo. 81. Hare fo, 66.4. and 128. Saunders v. Churchill and Smith. 
v. Michell. 


Nelſ. Chan. 3. The Heir of a Surety, where the Bonds are continued without the 
Rep. 9. S. C Py;vity of the Surety, relieved. Toth. 280. cites Mich. or Hill. 5 Car. 


ds tops a Moile v. Dom. Roberts. Ze acc. . fuer: 540 

About 18 | 

Years before the Bill filed, Moile the Father became hound <wwith one Roſecarrock in a Bond of 200 l. con- 
dition'd for the Payment of 1001. t» the Lord Roberts, the Defendant, at a certain Day long fince paſt. 
Afterwards the Defendant purchaſed Lands of the ſaid Roſecarreck, to the Value of 500 l. which Purchaſe 
was made about 4 Years before Reſecarrock*'s Death. After his Death, the Plaintiff took out Adminiftra- 
tion to him ; and being ſued upon this Bond, exhibited his Bill for Relief. And in regard of the An- 
tiquity of the Bond, and for that Roſecarrock himſelf was never ſued in his Life time, it was preſumed 
that the Defendant did dedu the Debt out of the Purchaſe-Money ; and notwithſtanding there were no 
Proofs made of the Payment of the Money, the Court decreed, that the Defendant ſhould be reſtrain'd 
from proceeding at Law on the Bund. 


Where a 4. A. was bound as Surety for B. and the Debt was recover'd againſt 
| _—_ 1945 A.— A. having 10 Counter-bond, brought his Bill to recover the Debt and 
Damages againit B. which was decreed accordingly by Lord Coventry. 


bas no Coun- 


ter-Bond, by N. Ch. R. 24. Ford 1 Stobridge. 


the Cuſtom of 1 1 8 i | 
the City of London he ſhall maintain an Action againſt the Principal. Vern. 456. Paſch. 1687. Layer 


v. Nelſon. 


5. J. 8. 


* 
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Be J. S Grandtather of T. S. the Delendant, and whoſe Heir and AI 
Executor the Defendant is, became hound with A. the Father of B. the 
Plaintiff, and whoſe Heir B. is, in ſeveral Bonds, as his Surety for 4000 J. 
A. convey d the Manor of C. ty way of Mortgage to F. S. to counter-ſecure þ 
him againſt the ſaid Bonds for 4000 /. | A. prevail'd with J. S. to become 
tund with him afterwards for 2000 l. mare. Then A. paid off 15001. of 
the 40001. The Bill was to be admitted to redeem upon Payment of 
what |. S. or the Detendant himſelt had paid off, or been dampnified by 
the Bonds for the 4000 l. and what remain'd unpaid of the 4000 I. And 
the Queſtion was, Whether the Plaintiff, (inaſmuch as there was no 
Agreement proved, that the Mortgage was to be a Security to J. S. 
againſt the Bonds tor the 20001. as well as thoſe for 4000 1.) ſhould be 
admitted to redeem upon Payment of rhe 40001. without the 2000 l. 
Decreed, That if the Plaintiff will redeem, he muſt ſave harmleſs the 
Defendant, as well touching the 2000 l. as the goool. upon this Rule, 
That he that will have Equity to help where the Law cannot, ſhall do 
Equity to him againſt whom he ſeeks to be relieved. The Counſel for 
the Plaintiff ſaid, It was a juſt Decree. Hill. 1667. Upon an Appeal to 
the Lord Keeper Bridgman, the Decree was confirm'd. Chan. Caſes, 9). 
Hill. 19 & 20 Car. 2. in Canc. St. John, Eſq; v. Holford Baronet, and 
others. 

6. Plaintiffs in 1694. were bound as Sureties for B. and had Counter- 
Bonds. EB. the Principal was atterwards arreſted, and the Defendant his 
Brother became his Bail, and Judgment was obtain'd againſt the Bail. The 
Plaintiffs being ſued on the original Bond, were forced to pay the Money; 
aui now brought their Bill to have the Fudgment obtain'd againſt the Bail 
aſſign'd unto them, in order to be reimburſed what they had paid. Per 
Lord Chancellor: The Bail ftand in the Place of the Principal, and 
cannot be relieved on other Terms than on Payment of Principal, In- 
tereſt, and Cofts ; and the Sureries in the original Bond are not to be 
contributary. And therefore decreed the judgment againſt the Bail to 
be athgn'd to the Plaintis, in order to reimburſe them what they had 

paid, with Intereſt and Coſts. 2 Vern. 608, 609. pl. 546. Paſch. 1108. 
in Cane. Parſons and Cole v. Dr. Briddock, & al. 

7. Per Cowper, C. Where a Perſon is Security in a Contract, there is 
a joint Contrat?, that the Principal ſhall indemnify his Security; and the 
Ground of Equity is, that when the Money 1s due, the Equity ariſés. 
But Sir Thomas Powis ſaid, that one may exhibit his Bill before the time 
of Payment ; but where the Land, or Land and Perſon are both Security, 
the Eitare ſtands at Stake to enable the Principal ro owe it, as well as 
the Security to pay it, or borrow it thereon. And the Contract of the 
Security is, that he thall continue to owe it on the Credit thereof, and 
not to go to Gaol the next Day; for even in a perſonal Security, you 
muſt the next Day apply for a Reimburſement, for what was Equity one 
Day, is Equity the next. G. Equ. R. 69. Paſch. 7 or 9 Ann. in Caſe of 
Hungertord v. Hangertord, ih 
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I. A Seiſed of Lands in Fee, was made Receiver by the Maſter of 

the Rolls of an Intanr's Eſtate, and enter'd into a Recagnigance 
to the Maſter of the Rolls to account yearly, and B. and C. join'd as Snre- 
ties. Afterwards A. married, having ſettled Part of the Land on his Wife ' © 4 
before Marriage in Jointure, as * Notice of the Recognizance to her, or 

| Ee her 


4 * * 


1 56 Surety of the Peace. 


her Friends. A. deviſed all his real and perſonal Eſtate to B. and made 
him Executor, and died, It was decreed by the Maſter of the Rolls 
That all the perſonal Eſtate of A. ſhould be firſt applied to ſatisfy the 
Recognizance, 2dly, The Land deviſed to B. the Surety, the Deviſe 

being voluntary, and the Wife a Purchaſer, 3dly, The Jointure Lands 
the Folntref Ne under A. can be in no better Caſe than A. Was 
But it the Lands deviſed are ſufficient, then the Bona Paraphernalia 
ſhall be enjoy'd by the Widow; but if inſufficient, then the Bona Pa- 
raphernalia muſt be ſubject before the Sureties Lands ſhall be extended. 
2 Wms's Rep. 542. Trin. 1729. Tynt v. Tynt. 

2. And tho, in Cafe of a Recognizance to another Perſon, the Join. 
treſs ſhould get an Aſſignment, and extend it at Law, it was held by the 
Maſter of the Rolls, That even at Law the Sureties might have an AU. 
dita Ouerela, inſiſting, that all the principal Cognizor's Lands, either 
in his own or the Hands of his Alienees, ought to be liable betore any 
of the Sureties Lands be extended, notwithſtanding it was objected, 
that ſhe was a Purchaſor without Notice. 2 Wms's Rep. 543. Trin. 
1729. in Caſe of Tynt v. Tynt. | 

| | 3. A. recover d in the Court of Lynn againſt B. and when he was going 
| | | to take out Execution, B. offer'd to give him a Note for the Money, and to 
| N get one to join in it as Security with him; which was done accordingly. 
After this A. commenced another Action againſt the Security, and recover. 
Upon which the Security paid the Money, and now brought his Action 
againſt the Principal for F much Money laid out to his Uſe. This Matter ap- 
pearing at the Trial, the Defendant's Counſel excepted, That the 
Action would not lie. Bur Lord Raymond, who far as Judge of Aſſize, 
was of Opinion, That it would. Accordingly the Plaintift proceeded 
in his Evidence. 2 Barnard. Rep. in B. R. 26. Trin. 5 Geo. 2. Mor- 
j rice v. Redwyn. ; 
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Surety of the Peace. 


(A) Lies for, or againſt whom. And in what Caſes. 


Serjeant 1. IF a Man is afraid 7 being beat by J. S. he ſhall have Surety of the 
— Peace. Contra it he be afraid of Inpriſonment; for he ſhall have 
aA 5 Falſe Impriſonment. Br. Peace, pl. 22. cites 17 E. 4. 4. | 


better Opi- 

nion, chat he who is threatened to be impriſoned by another, has a Right to demand Surety of the 
Peace; for every unlawful Impriſonment is an Aſſault and Wrong to the Perſon of a Man; And the 
Objection that one wrongfully impriſoned may recover Damages in an Action &c. and therefore needs 
not the Surety of the Peace, is as ſtrong in the Caſe of Battery as Impriſonment, and yet there is no 
Doubt but that one threatened to be beaten may demand the Surety of the Peace. Hawk. Pl. C. 127, 


p. 6o. S. 7, | 
2. The 


Surety of the Peace. 107 


MAS. 


PRI” _— 


— 


q P s * x * — 
2. The Writ of Surety of the Peace lies when a Man is in Fear or Doubt It ſeems a- 
that another will beat or aſſault him, and lies properly where one Man Freed, that 


does threaten another Man to kill him, beat him, or aſſault him; then may A a 


he come into the Chancery, and pray to have ſuch a Writ unto the She- juſt Cauſe to 
riff. F. N. B. 79. (OG) fear that 


another will 
zurn his Houſe, or do him a corporal Hurt, as by Killing or Beating him, or that he will procure others to 
4% him ſuch Aliſi hief, he may demand the Surety of the Peace againſt ſuch Perſon. Hawk. PL C. 127. 
6 ' 


Cap. 60 


z. If the Husband threaten his Wife to beat or to kill her, ſhe ſhall have Hawk. Pl. C. 


this Writ. F. N. B. 80. (F) | | 127. cap. 60. 
: 1 S. 4. ſays, 
It is certain that a Wife may demand it againſt her Husband threatning to beat her outrageouſly, and 


that a Husband alſo may have it againſt his Wife; and Cites Dalt. cap. 98. Lamb. 78. Crompr. 133. b. 
F. N. B. 80 (F) and * 3 Lev. 128. "Pp | 

* This is mi'printed, and ſhould be 2 Lev. 128. Hill, 26 & 27 Car. 2. B. R. and is the Caſe of 
The King v. Ld. Lee, who upon a Habeas Corpus granted upon Affidavits of ill Uſage, Impriſon- 
ment, and Danger of her Life (as had been done before in Sir Philip Howard's Caſe) brought his 
Wife into Court, where they charged each other with Unkindneſs; and ſhe being in Court, made 
Oath that ſhe went in Danger of her Life by him, notwithſtanding ſeveral Affidavits were made in 
Court to the contrary, viz. of his good Uſage, the Court intended ro have bound him with Sureties, 


according to F. N. B. 80 & 239. f() but they declared that they could do no more than to bind him, 
and not to remove her from him. f 


+ This likewiſe ſeems miſprinted, and ſhould be 238. (E) the laſt Paragraph. | 

A Woman may have the Peace againſt her Baron for unreaſonable Correction. Mo. 874. pl. 1219. in 
Sir Tho. Seymour's Caſe, —— Godh. 215. pl. 307. Mich. 11 Jac. in C. B. in 8. C. accordingly. 

A Matter being before the Court of Chancery, relating to Husband and Wife, and the Court being 


informed of his ill Uſage of her, a Supplicavit de Bono Geſtu was granted. 2 Vent. 345. Trin. 32 
.Car. 2. Sir Jerom Smirhſon's Caſe. | 


4 Serjeant Hawkins ſays, It ſeems agreed at this Day, That a/ Per- 
ſons whatſoever under the King's Protection, being of Sane Memory, he- 
ther they are natural and good Subjects, or Aliens, or attainted of Treaſon 
Sc. have a Right to demand Surety of the Peace. But that it has been 
queſtion'd Whether Fews or Pagans, or Perſons attainted of Præmunire, 
have a Right to it, or not, Hawk. Pl. C. 126. cap. 60. S. 2, 3. 

5. There is no Doubt but that Surety of the Peace ought, upon a juſt 
Cauſe of Complaint, to be granted by any Fuſtice of Peace againſt any Per- 
ſon whatſoever under the Degree of Nobility, being of Sane Memory, whe- 
ther he be a Magiſtrate or a private Perſon, and whether he be of full Age, 
or under Age &c. Bur Infants and Feme Coverts ought to find Surety by 
their Friends, and not to be bound themſelves; and the ſafeſt Way of 
proceeding againſt a Peer, is by Complaint to the Court of Chancery, or 
King's Bench. Hawk. Pl. C. 127. cap. 60. S. 5. | 


— 
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(B) How obtained and granted. And Puniſhment of Se () pl. 
wrongfully obtaining it. 2. 5. 


I. B* the ancient Courſe of Law, a Man ought to take his Oath upon 
a Book, before he have this Writ, before a Maſter of the Chancery; 
but now they uſe to ſue forth ſuch Writs by their Friends, who will ſue 
tor them without any Oath made; and the ſame is ill done, becauſe they 
are many Times ſued more for Vexation than for any good Cauſe ; and 
the Juſtices of B. R. will not grant any Writ for Surety of Peace, with- 
out making Oath that he is in Fear of corporal Damage. And the 
Juſtices of Peace ought not to grant any Warrant at the Suir of any one 
to find Sureties of Peace, if the Party, who does require the ſame, will 
not take his Oath that he requires the ſame not for Malice, but tor the 
Safety of his Body. F. N. B. 19. (H) 9 
7. Kr 
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| | 2. 21 Fac. 1. cap. 8. S. 2. Enacts, That Proceſs of the Peace or Goa 

; | Behaviour, to be granted ont of the Chancery or B. R. ſball be voia, unleſs 

| ſuch Proceſs be granted upon Motion made in open Court, and upon Declarg. 
tion in Writing, upon their corporal Oaths by the Parties which ſhall dejire 
ſuch Proceſs, of the Cauſes for which ſuch Proceſs ſhall be granted, and un- 
leſs ſuch Motion and Declaration be mentioned to be made upon the Back of the 
Writ, the ſaid Writing there to be entered and remain of Record; and if it 
ſhall afterwards appear to the Court, that the Cauſes expreſs'd in ſuch Writ. 
ing be untrue, the Fudzes hall award Cots and Damages unto the Parties 
grieved ; and the Parties ſo offending may be committed until they pay the ſaid 
Cofts and Damages. | 

S. 3. All Writs of Superſedeas to be granted by either of the Courts aforeſaid, 

ſhall be void, unleſs ſuch Proceſs be granted upon Motion, and upon ſuch Sure. 
ties as ſhall appear on Oath to be aſſeſs*d at five Pounds Lands, or ten Pounds 
in Goods, in the Subjidy-books, which Oaths, and the Names of ſuch Sure- 

ties, with the Places of their Abode, and where they ftand aſſeſs'd, ſhall be 
entered of Record; and unleſs it ſhall alſo appear to the Fudges, that the Pro- 
ceſs of the Peace or Good Behaviour is proſecuted by ſome Party grieved. 

S. 4. The Fudges of the Courts aforeſaid, upon Proof of any Miſdemeanors 
committed in the obtaining of Writs of Superſedeas, or procuring Surety, may » 
likewiſe puniſh the falſe and inſufficient Sureties, and the Procurers thereof, ſo % 
as ſuch Puniſhment extend not to Life or Member. 1 * 

3. It was ſaid by the Court, that if an Offender be brought before a 
Juttice of Peace, the Party ought to tender Sureties ; and it doth not be- 
hoove the Jultice to demand it. Noy 70. Colme v. Frome. 

4. Every Juſtice of Peace is bound to grant it upon the Party's giving 
him Satisfaction upon Oath that he is actually under Fear that ſuch a one 
will burn his Houſe, or do him corporal Hurt, or procure others ſo to 
do, as by killing or beating him; and that he has juft Cauſe to be ſo, by 
Reaſon of the others having threaten'd to beat him, or lain in Wait for 
that Purpoſe ; and that he does not require it out of Malice, or for Vexation. 
Hawk. Pl. C. 127. cap. 60. S. 6. 


RS (C) Token, How, and by whom. 


1. II is a common Opinion, that the Security which the Sheriff ought 
to take of the Party who ought to find Sureries tor the Peace, 
ought to be taken by Bond, that is to ſay, to bind the Party and his Sure- 
ties by Bond, that he keep the Peace, and that he burn not the Houſes 
&c. But now after the Statute of 1 E. 3. cap. 16. which appoints that 
certain Perſons ſhall be aſſign'd in the Chancery to keep the Peace, there 
are other Forms of Writs tor the Eaſe of the People who will have the 
Peace againſt other Perſons, which Writs fhall iſſue out of the Chancery; 
and ſome of them are directed unto RE of the Peace, and unto the 
Sheriff, and ſome are directed unto the Sheriff only. F. N. B. $0. (C) 

5. It a Man be in Variance with other Men, and he is in Doubt that 
Damage or Hurt will come unto him, or his Servants or his Goods, by Reaſon 
of this Variance, then he ſhall have a ſpecial Writ againſt them, directed to 
the Sheriff, that he cauſe them to find Security that they do not damage or 
hurt the other in his Body, or his Servants, or other his Goods, in a 
certain Sum &c. And if they will not find Security, that then he ar- 
reſt them and keep them in Priſon until they will find Sureties ; And 
that the Sheriff certify all that is done upon the ſame into the Chancery, 

. upon Pain &c. as it appears by the Regiſter. And that Security ought 
to be taken by Recognizance, as it ſeems; Tamen quœre. F. N. B. 


o. (G 
. (D) Procecd- 
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(D) Proceedings after the Writ granted. 
 YAKT HEN a Man has purchaſed Writ of Supplicavit, directed unto If one who 

the Juſtices ot Peace, or the Sherilf, or both, then he againf7 fears that 
whom the Writ is ſued, may come into the Chancery, and there find Sureties 2 of 
that he will not do Hurt or Damage unto him that ſues the Writ, and ill be d. 
then he ſhall have a Writ of Superſedeas our of the Chancery, directed un- manded a- 
to the ſuſtices of Peace, or the Sheriff, or one of them, reciting how gainſt him, 
that he has found Sureties in Chancery according to the Writ of Supplitavit, 20x Surety 
and reciting the Writ of Supplicavir, and the Manner of Security that he j\q;ce o 
hath found, and the Sum ot Money in which they are bounden, com- the Peace of 
manding the Fuſtices and Sheriff that they ſurceaſe to arreſt him &c. or tom- the ſame 
pel him to find Sureties &c. And it they have arreſted him for that _— ric 
Cauſe, and for no other, that then they deliver him &c. And if the rongh ee 1 
Party who ought to find Sureties, cannot come into the Chancery to find Warrant is [7 
ſuch Surety, then his Friend may purchaſe a Superſedeas in the Chancery iflued a- 
for him, reciting the Writ of Supplicavit &c. and that ſuch a one and * him, 
ſuch a one are bounden for him in the Chancery in ſuch a Sum, that he pong a Su 
ſhall keep the Peace according to the Writ of Supplicavit. And the perſedeas 
Writ tall be directed unto the Juſtices of the Peace and Sheriff, that from ſuch 
they, or ſome of them, take Surety of the Party himſelf, according to uſtice, 
the Writ of Supplicavit for to keep the Peace &c. and that then they 3 
ſurceaſe to arreſt him; and if they have arreſted him for that Cauſe, that him from 


then they deliver him. F. N. B. 81. (A) Arreſt from 

| . | any other 
Juſtice, at the Suit of the ſame Party for whoſe Security he has 12 ſuch Surety. Alſo it is ſaid, that 
an Appearance upon a Recognizance of the Peace, may be ſuperſeded by finding Sureties in the Chan- 
cery or King's Bench; but this Cuſtom having been often abuſed, therefore the Statute of 21 Jac. I. 
cap. S. was made, [which fee at (B) pl. 2.] Hawk. Pl. C. 128. cap. 60. S. 14. 
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2. Sometimes the Writ of Sypplicavit is made returnavle into the Chan- 1 


cery at a certain Day ; and if it be fo, then if the Fuſtices do not certify the y 
Writ, nor the Recognizance, and the Security which is taken, the ; 
Party who ſued the Supplicavit ſhall have a Writ of Certiorari, directed 1 


unto the Juſtices of Peace, to certify the Writ of Supplicavit, and what | 1 

they have done thereupon, and the Security which is found &c. and fo a 

the Party ſhall have ſuch Certiorari unto the 13 of the Peace, to = 

certity the Security taken upon Supplicavit, altho* the Writ of Suppli- : 

cavit be not returnable in the Chancery. F. N. B. 81. (B) | 
3. It a Man demands Surety of Peace in the County againſt any Man, he 

ſhall find Sureties in the County before the Juſtices ot the Peace &c. He 

who demands the Security may ſue a Writ of Certiorari, directed unto the 

Fuſtices of Peace, to remove the Surety of Peace, and the Recognizance 

taken thereupon, and 7o certify that Recognizance and Security taken, 

no Seals of the Fuſtices of Peace, or one of them. F. N. B. 

81. 


(E) Breach what, and puniſh'd how. 


1. C'Urety of the Peace is not broken without Afray made, or Battery, but 
| Surety de bene Gerendo may be broken by a Number of People, and by 
their Harneſs &c. Br, Surety, pl. 12. cites 2 H. 7. 2. 


Ff 2. But 


Surety of the Peace. 


Br. Pledges 
pl. 17. cites 


2. But it was held, that he who is bound to the Peace, ought to de. 
mean himſelf well in his Behaviour and in Company, not doing any thin 
which ſhall be a Cauſe of breaking of the Peace, or of putting the People jy 
Dread, Fray or Trouble; And ſo it ſhall be intended of all concerning 
the Peace, but not in miſdoing of other Things which do not concern 
the Peace. Br. Surety, pl. 12. cites 2 H. J. 2. 

3. It a Man has ſued a Writ againſt one directed unto the Sheriff, and 
the Sheriff take Szcurity of him to keep the Peace, and afterwards 
he breaks the Peace againſt him who demanded the ſame ; he who de. 
manded the Surety ot Peace ſhall have Attachment againſt him who 
found this Surety. F. N. B. 80. (A) 

4. And upon this Writ the Plaintiff ſhall recover Damages, and the 
48 („ ſhall be ned for his Contempt, if he be found guilty. F. N. B. 
80. (A) | 


(F) Caſes re lating thereto. 


1. Reſpaſs by Bill, where the Defendant came Verſus Curiam Regis of 
C. B. to have Anſwer in a Plea of Land, there came the Defen- 
dant and aſſaulted, wounded, and menaced him, ſo that hedurſt not carry his 
Charters and come withoat great Coſts, In contemptum Regis, contra Pacem 
& ad damuum &c. & tam pro Rege quam pro ſeipſo ſequitur by 
Bill in C. B. and the Detendant pleaded Not guilty ; and the De- 
tendant was compelled to find Pledges of his Good Behaviour and 
the Peace, and that he ſhould do nothing to the Plaintiff privately nor 
openly, by himſelf nor by others &c. Br. Surety, pl. 11. cites 30 Aff. 14. 

2. In Surety of the Peace againſt a Prior or Abbot, he himſelf ſhall be 
bound with the Surcties ; But it it be Chanon or Monk, the Sureties only 
ſhall be bound for him. Br. Surety, pl. 9. cites 36 H. 6. 23. 

3. Where a Man nds Surety to keep the Peace, and has Day Menſe Paſche, 
he ought to appear at the Day tho* the Party who demands the Peace does 
not appear; otherwiſe he ſhall forfeit his Bond; contra in Action between 
Party and Party; The Defendant who is bound to appear upon Capias 
to keep his Day, thall nor forfeit his Bond by his Default, if the Plain- 
tiff does not appear at the ſame Day. Br. Surety, pl. 10. cites 39 
H. 6. 26; 3 
4. In Writ of Privilege at London out of B. R. the Sheriff of London 

return'd inter alia, that the Party was arreſted for Surety of the Peace, and 
therefore he who took the Peace was demanded in Bank, and if he did not 
come the Priſoner ſhoul be diſcharged of the Surety of the Peace; But if 
he came and demanded Surety of the Peace, the Surety of the Peace ſhould 
be granted to him in Bank; But the Surety in London ſhould be diſcharged. 
Br. Surety, pl. 13. cites 2 H. J. 4. | | 


— 


(G) Pleadings. 


I. \ N HEN a Juſtice takes Surety for the Peace, it is not ſufficient 

to ſay, that I. N. invenit ſuffcientem ſecuritatem de Pace, with- 
out naming the Names of the Surety and their Sums, but he ought to name 
their Names and Sums. Br. Surety, pl. 13. cites 2 H. Y. 4. 


For more of Surety of the Peace in General, ſee Good Behaviour, 
| Supplicavit, and other Proper Titles. 3 
urmii⸗ 


Surmiſe and Suggeſtion. 


(A) In what Caſes ſufficient. 


I. HO' no Proceſs be awarded againſt the King's Debtor, yet if he be 
preſent in the Exchequer, he fhall anſwer to the King immediately; 
per Ludlow. Per Fitzjohn, in Caſe that it appears of Record that he is 
Debtor to the King, then he ſhall anſwer, bur not upon Surmiſe or Sug- 
geſtion ; bur there he ſhall come by Proceſs. Br. Surmiſe, pl. 26. cires 
o All. 35. | 
, 2. Suggeſtion was made in Chancery, that the Prothonotaries of the Br. Surmile; 
King had gruen certain Land to R. C. Grandfather to the Lord C. that now is, pl. 9. cites 
in Tail, and that R. Father of the Lord purchaſed Licence to infeoff SI ood 
certain Per/ons of the ſame Land, and retoo to him and Foan his Feme in e 
Tail, the Remainder to his right Heirs, upon which Suggeſtion iſſued Scire 
facias to T. M. who had eſpouſed the Feme of R. if he knew any thing to ſay 
why the King ſhould not have Reſtitution of the Iſſues of the Land during the 
Nonage of the Heir who is now Lord C. in Ward of the King; who came and 
ſaid, that the Scire facias is not founded upon any Record or Office but upon 
Suggeſtion, and tender'd a Demurrer, Et non Allocatur ; by which he would 
have taken Advantage of the Warranty made by the Feoftor, But it was 
ſaid for the King, that becauſe the Licence was obtained in Deſceit of the 
King, he not perceiving his Right, this cannot diſcontinue the Revenue 
of the King, and therefore the King ſhall have the Ward, and the Meſne 
Iſſues ; and by Award the Baron was charged of Iſſues in Right of two 
Parts and diſcharged of the third part; For the has thereof Cauſe of 
Dower : And ſo ſee that Suggeſtion or Information ſhall ſerve in Lieu of 
an Office. Br. Surmiſe, pl. 30. (bis) cites 40 Aſſ. 36. 
3. And if the Land taild the Repverſion to the King be recovered in Value 
againſt the Tenant in Tail, and he dies, his Heir within Age, yet the 
e have the Ward of the Heir. Br. Surmiſe, pl. 30. (bis) cites 
40 Aff. 36. | 
4. In Treſpaſs where the Defendant is returned in Iſſues upon the Di- 
ſtreſs, a Man cannot Surmiſe that he is dead and pray that the Proceſs ſhall 
ceaſe ; But this ought to come in by the Return of the Sheriff, and not by 
Suggeſtion, Br. Surmiſe, pl. 13. cites 22 E. 4. 1. | 
5 In Appeal, the Defendant confeſſed the Felony and took to his Ger- 
gy, the Plaintiff made Suggeſtion that he was taken at his freſh Suit in 
Midaleſex, whereupon the Court wrote to Middleſex to inquire of the 


freſh Suit and found it, and he had Reſtitution. Br. Surmiſe, pl. 21. 
Cites 2.R. 3. 13. X | 


(B) In 


* 
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(B) In what Caſes ſufficient to ſupport Actions. 


. N. ſued Execution upon a Statute Merchant, and Writ Vr to Ex- 
* tend the Land, which Writ was not returned, and the Conuſor came 
and ſaid that Execution is made, and prays Venire Facias upon Audita 
Onerelu; Aud it was granted to him upon this Surmiſe, notwithſtand- 
ing the Writ was not return'd. Br. Surmiſe, pl. 12. cites 39 E. 
05 
: -4 If an Obligation is made by two, and the Obligee brings Action againſt 
the one, he may ſurmiſe that the other is dead or is an Infant, or is a Feme 
Covert, and ſo where the Obligation is made 7o two, and the one brings 
the Action, he may ſurmiſe that the other is dead, or a Monk profeſſed. 
Br. Surmiſe, pl. 20 cites 32 H. 6. 30. 31. 

3. Attaint upon Conſpiracy brought againſt 2, and the one pleaded Not 
guilty, and the other pleaded another Plea, and the Iſſue found againſt both, 
and the one alone brought Attaint, and aſſign'd the falſe Oath in all that 
was ſaid againſt him where they found Damages of 100'l. againſt both, and 
there the Plaintiff was compelF'd to abridge his Demand of the Damages, 
for thoſe are intire, and to proceed with his Attaint of the Principal, 
And there it was argued by diverſe, that he may make Surmiſe that the 
whole Execution was levied upon him, and ſo to maintain the Attaint alone 


— ——— one 7. 
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of the whole; Et non allocatur; for it ſhall be intended that the Execution # 
was made as the Judgment is, and as it is ſued; and therefore Judg. Y 
ment was as above, that he ſhall abridge his Demand of the Damages; MW 


quod nota. And ſo it ſeems that ſuch Surmiſe thall not ſerve. Br. 
Surmiſe, pl. 1. cites 34 H. 6. 30 & 35 H.6. 19. | 

4. A Man ſhall not have Writ of Melius Iuquirendum upon Surmiſe. 
Br. Surmiſe, pl. 1). cites F. N. B. 255. 


(C) In what Caſes ſufficient to ſupport Action in a 
Foreign County. 


1. IN Quare non Admiſit the Sheriff at the Diſtreſs return'd the Biſhop 

Nihil, by which the Plaintiff ſaid that he had Aſſets in London, BY 
and pray'd Diſtreſs there, and had ir. Br. Surmiſe, pl. 2. cites 3 H. E 
b, 45 In Detinue the Defendant pray d Garniſpment, and had it, 2 Nihils 
were return d, and the Defendant ſurmiſed that the Garniſbee had Land in 
another County, and pray'd Proceſs there, and had it upon his Surmiſe. 
Br. Surmile, pl. 13. cites 6 E. 4. 11. | 
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| (D) In what Caſes ſufficient to inforce the doing a 
Thing. 


| 1. IF the Tenant in Aſſiſe of Novel Diſſeiſin, obtains Writ to the Fuſtices i 
| I ſend it into B. Rs Jen 88 it to the Tenant, 220 re- 

| tains it, there upon Suggeſtion the Plaintiff may have Writ to take the 

| Body of the 'Tenant ro deliver the Record. Br. Surmiſe, pl. 4. cites 

1 | | 1 All. 14. | 

= | 2. Sug- 


4 


Surmiſe and Suggeſtion. 


2. Suggeſtion was made in B. R. that F. S. was indicted of Felony in 
the County of D. before the Fuſtices of Peace, and was impriſoned for it in 
D. and pray'd the Court to ſend for the Body of the Record. Knivet J. ſaid, 
We will not write without ſeeing the Record before us, but you may 
have Writ in Chancery to remove the Body and the Record before us. 
And ſo ſee that they would not grant his Prayer upon Suggeſtion. Br. 
Surmiſe, pl. 10. cites 41 Aff. 22. | 

z. Homine Replegiando; the Defendant avowed the Tmpriſonment of the 
Plaintiff as his Villein regardant &c. and the other ſaid that Frank &c. and 
ſo to Iiſue, and the Plaintiff ſuggeſted that the Defendant had taken his 
Gods, and prayed Deliverance ; to which the Defendant ſaid nothing; by 
which Mrit :ued to make Deliverance, and the Defendant took Exception 
to the Allegation of the Plainritf, ſaying that this is a Count without 
Original; Et non Allocatur; tor it was faid that it was a Surmiſe, and 
not a Count, by which he had his Goods without Surety to re- deliver 
them to the Avowant, if the Iſſue paſs'd for the Defendant. And per 
tot. Cur. The Attorney of the Defendant ſhall gage Deliverance well 


-/ 


enough. Br. Surmile, pl. 12. cites 5 E. 4. 8. | 

4. Matters of Record ought not to be fay'd upon the bare Suggeſtion or 
Surmiſe of the Party; but there ought ro be an Affidavit made of the 
| Marter ſuggeſted, ro induce the Court to ground a Rule for ſtaying the 
Proceedings upon the Record. (Mich. 1650. B. R.) For the Law fa- 
vours not the Stopping of the Proceedings in Law, except there be very 


good Caule for it. L. P. R. 537. Tit. Suggeſtion. 


— — 
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(E) In what Caſes ſufficient to inforce the doing a 
Thing. Pleading, 


1. IN Debt of 201. upon an Obligation, the Defendant pleaded Acquit- 

tance, that the Plaintiff had acquitted him of 20 l. due to him, for 
20 f. Rent bought by the Defendant of the Plaintiff; and therefore the De- 
tendant ſurmiſed in Fact, that the Plaintiff was ſeiſed of the 20s. Rent in 
D. and fold it to the Defendant for the 20 l. which 201. is the ſame 
20 H contained in the Obligation of which the Acquittance is made. And good 
Matter in 1ntorcing the Acquittance; per tot. Cur. And the Plaintiff 
{aid that he fold to the Detendant 20 Acres of Meadow in D. for the 
20 J. tor which the Obligation was made, ab{que hoc that the Obliga- 
tion was for the 201. which was for the 20s. Rent, Priſt; and the 
others e contra, and a good Ifſue. Br. Surmiſe, pl. 22. cites 3 H. J. 16. 


—— — 


(F) At what Time. After judgment. 


1. IN Dower the Tenant confeſs'd the Action, and the Demandant re- 
J cover'd, and after the Fudgment the Demandant ſurmiſed that the Ba- 

on died ſeiſed, and pray d Writ to inquire of the Damages, and had it after 

judgment; quod nota. Br. Surmiſe, pl. 16. cites 14 H. 8. 25. 


Gg Surpluſage. 


W MJ > SLES. 


Surpluſage. 


(A) In Pleadings. 


” 
* 


Br. Nuga- 1. T,\Ormedon in Deſcender, and counted of a Gift made to one of a 
tion, wh 0. Rever/ion by Fine in Tail, the Remainder to his Anceſtor in Tail, 
_— alleg d Seiſin in his Anceſtor by Force of the Tail, and conveyed him- 

ſelt Heir, and the Tenant. pray'd that he ſhew the Fine, becauſe he count- 


ed upon the Fine. But per Hill and Hank, He need not; for he has 


ſhewed the Fine executed; and therefore it is only Surpluſage, and a 
Thing to which you ſhall not have Anſwer; and ſo was the beſt Opi- 
nion. Br. Nugation, pl. 4. cites 11 H. 4. 39. 
Surpluſage 2. Addition of Executor, Adminiſtrator, Carpenter &c. on the Part of the 
on the Part Plaintiſ, where he is not Executor, Adminiſtrator, or Carpenter, or if he 
* . be named . N. of D. where be is of F. this is only Surpluſage, which 
dant ſhall ſhall not prejudice. Br. Nugation, * 11. cites 9 H. 5. 5. 
abate the 3. Contrary on the Part of the Defendant in Action, where Proceſs 


Writ by the of Outlaury lies; Note the Difference. Br. Nugation, pl. 11. cites 
Common H N : 3 1 
Law ; Per 9 Ji. S. S- 
Paſton for ; ; 
Law; qnod non negatur. Br. Nugation, pl. 2. cites 9 H. 6. 1. 3 

But now in Action where Proceſs of Outlawwry lies, he ought to give Addition to the Defendant; and 
this ſhall not abate the Writ. Contrary on the Part of the Plaintiff at this Day ; Per Paſton for Lay ; 
quod non negatur. Br. Nugation, pl. 2. cites 9 H.6. 1. f | 

Action againſt J. N. and Eſſoign was oa v N. of D. and therefore was diſallowed; And ſo ſee 

e 


that Surpluſage ſhall hurt on the Part of t 


4. Debt by J. N. Adminiſtrator &c. or Executor &c. and counts of a 
Duty due to himſelf, it is well; for this Word Executor or Adminiſtra- 
tor is Nugation. Br. Nugarion, pl. 18. cites 9 H. 5. 5. 

5. Entry in Nature of Aſſiſe of a Diſſeiſin done to his Father. Ful- 
thorp pleaded Actio non; for your Father, whoſe Heir you are, in- 
feoff d us in Fee without Condition, and gave Colour. Newton ſaid he 
inteoft'd you upon Condition &c. and for the Condition broken he re- 
enter'd, and was ſeiſed till by you diſſeiſed; and held a good Plea and 
good Conſeſſion, and avoiding, notwithſtanding that the Defendant al- 
leg'd the Feoffinent to be without Condition; for thoſe Words (without 

Condition) are void, unleſs the Defendant claims by the Condition to have 
the Land by the Performance of it; by which the Detendanr ſaid that he 
infeoſf' d him ſimply, abſque hoc that he infeoff'd him upon Condition, prout 
&c. Br. Confeſs and Avoid, pl. 45. cites 9 H. 6. 55. 

Br. Obliga- 6. Solvendum to the Obligor in an Obligation, is Surpluſage. Br. Nu- 
tion, pl. 47. gation, pl. 19. cites 4 E. 4. 

Cites 4 E. 4. | 
ets 7. Debt againſt the Provoſt and Scholars of a College in Cambridge, be- 
cauſe . M. late Provoſt, Predeceſſor of the Defendant, and the Scholars by 
F. their Servant, bought 2 Bells of the Plaintiff tor 40 I. here at London, 
where the Action is brought, which came to the oe and Profit of the Col- 
lege aforeſaid ; and after T. M. was removed from the Provoſtſhip, and the 
Defendant was elected and made Provoſt, and the Defendant, being often 
* All the Tequeſted, did nor pay. And, by ſome Juftices, the Buying of the Pro- 


Editions of voſt and the * College cannot be good; nor by the Abbot and Covent, 
Brook arc | e Dean 


efendant ſometimes. Br. Nugation, pl. 24. cites 18 E. 4. 4. 


3 2 2 
N 
1 4 wn fed 7 "> . 22 
— * e N 


FY 


$6" "0 OR 


; — 
Rd 


115 


_  Surplulage. 


— —Aͥ̊—A 


Dean and Chapter, Baron and Feme; for it is only the Buying of the (Contract); 
Dean, Provoſt, Abbor, or Baron, for the others thall not be but as dead but it ſeems 
Perſons in the Law. And by ſome Juſtices the Contract is good, an 1 
{hall be intended the Bargain only of the Provoſt, and the Name of the 5 


- | and that is 
Scholars is not but Surpluſage; for the Contract of the Provoſt, and the agreeable to 


coming t0 . ws oY 72 4 „ is the Eff ee of the Matter. Br. Corpo- 2 29 
rations, pl. 53. 3 | 40 8 | 73. 6. 74 ®: 
g. Detinue of Charters againſt F. M. Son and Heir of F. N. and counted Contra in 
of Bailment made by the Plaintiff to the Defendant ; who ſaid, that he is ng . 
Sou and Heir of W. und not Son and Heir of F. NV. Per Moyle; this 1 , 


IS %“ in Detinue 


— 


and ſo it is Surpluſage ; as in Treſpaſs, De ſon tort Demeſne is no Plea, Heir. Br ibid. 
Br. Traverſe per &c. pl. 235. cites 10 E. 4. 12. | 75 

9. Writ of gry" upon 5 R. 2. That he enter'd into ſuch Land, which 
N. gave to him in Tail; and by Award of the Court thoſe Words (which 
NM. gave to him in Tail) were ſtruck out; quod nora, for Surpluſage. 

Br. Nugation, pl. 15. cites 15 E. 4. 24. | 

10. But where in Aſſiſe of Rent, if the Plaintiff makes Title in his Plaint 
to a Rent-Charge; the Defendant ſhall anſwer to it; for this is material. 
Note, the Difference. Br. Nugation, pl. 15. cites 15 E. 4. 24. | 

11. In Debt upon a Bond, it the Plaintiff counts that the Defendant 

made it when he was of full Age, the Defendant may plead Nonage, with- 
out traverſing the full Age; tor this is not material, nor uſual in the 
Count; per Littleton. Br. Nugation, pl. 15. cites 15 E. 4. 24. 

12. Surpluſage is 20 Bar nor Eſtoppeli. Arg. Godb. 3 80. in Brooker's 
Caſe, cites 9 E. 4. 24. 7 E. 4. 19. 

13. In Treſpaſs the Plaintiit declared, that the Defendant vi & armis Cro. E. 183. 
broke his Cloſe and enter'd ; and Blada tritici &c. conculcavit & con- Pl C. Paſch. 
ſumplit, nec non herbam ſuam &. pedibus ambulando conculcavir & rhe dingy 
conſumpſit continuando tranſgreſhon* præd' quoad depaſturationem, — 
conculcationem &c. Herbæ &c. The Plaintiff had Verdict. And it 
was aſſigned for Error, that the Plaintiff ſuppoſed a Continuance of the 
Treſpaſs in depaſturing of the Graſs, whereas nothing of that was mention'd 
before; for the Treſpaſs was laid in conculcatione & confumptione Her- 

bæ, pedibus ambulando. But this was held to be Surpluſage, and the 
Judgment was affirm'd. Mo. 684. pl. 944. Mich. 32 & 33 Eliz. in the 
Exchequer-Chamber. Shorr v. oy * rb 

14. When a Man medales with a Thing which is but Surpluſage, which 2 Bulſ. 174. 

he needed not to do, he muj? recite 9 ſubſtantially; otherwiſe his §. F. in Hey- 


Plea will be vitious. Per Coke Ch. J. Godb. 248. pl. 345. in Sir Chri- way Brgy 
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he commits 
any Contrariety in this Recital, this Writ ſhall abate ; and ſaid, that to this Purpoſe it appears at large 
in Pl. C. 84, 85. in Partridge and Croker's Caſe. 


15. It is Surpluſage for a Plaintiff in Treſpaſs to make a Title to himſelf 

7 Fn Declaration. 2 Bulſt. 288. Mich. 12 Jac, Willamore v. Bam- 

ord. | 
16. An Action of Tre/paſs brought, and a Continuando of the 'Treſpaſs 

unto the Day of the ſuing forth the Plaintiff *s Original, to wit, the 20th 

Day of November, which Day was after the ſuing forth of the Original. 

And becauſe the Jury gave Damages for the whole time, which oughr 

not to be, it was moved, that the Judgment upon the Verdict might 

ſtay; but by the whole Court the Viaelicet was held idle, and Judgment 

given for the Plaintiff, Brownl. 234. Hill. 13 Jac. Forreſt v. 

Headle. : | 
17. In Treſpaſs for taking his Horſe, the Defendant pleaded, that F. H. Brownl. 235. 


was ſeiſed in Fee, and granted a Rent &c. for which he diſtrain'd' Cc. Gu 
- THe - 


no Plea, becauſe ir is of his Poſſe Mon, and not brought againſt him as Heir, againſt him as 


{topher Heydon's Caſe, cites 4 Rep. Palmer's Caſe. and that if 
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146 -- Surpluſage. 
was of Opi- The Plaintiff replied, That before the Grant of the Rent, M. F. was ſeiſeq 
men, = it who had Iſſue F. H. the Elder, and F. H. the Younger ;. and that he deviſed 
_ Sia. his Lands to his ſaid 2 Sons in Tail, and died; and that J. H. the Eldeft, 
tate of Jeo- died withort Iſſue; and that F. H. the Tounger had Iſſue A. H. and died; 
fails, and the and that the ſaid A. H. gave Leave to the Plaintiff to put in his Horſe 
Word (P al ſqle hoc, quod pred. F. H. Pater, was ſeiſed in Fee, prout Ec. Upon Iffue 
ter) was idle, it w. d for the Plaintiff. It was objected, that here was no If 
and Judg- It was loun n o Iſſue 
ment was at all, becauſe the Detendant had nor pleaded quod J. H. Pater was 
3 for the ſeiſed in Fee, as the Traverſe was. But the Plaintiff had Judgment; 
laintiſt. for tho' Pater be added, yet the Words, without Pater, bind it to that 

Perſon, that the Detendant had pleaded; and that (Pater) is but John, 
and can do no Hurt, eſpecially ſince it may ſtand true that he was Pater 
as it it had been travers'd ab/que hoc quid prædictus 5. H. Generoſus, &c. 
otherwiſe it it had been ab/qre hoc quod pred. W. H. which could not 
be taken tor the ſame Perſon. Hob. 116. pl. 144. Trin. 14 Jac. Black. 
ford v. Alkin. 
So in Debt 18. In an Action of Eſcape againſt the Sheriff, upon a meſne Proceſs, 
Hoe a the Defendant pleaded, that he had taken the Party upon a Latitat; 
© Heard, and that in bringing of him from Mington prediffo he was reſcued, and 
ihe Defen- 10 returns the Reſcue ; and Exception taken to the (Prædicto) becauſe 
d.nt pleads there was no 1//:ngton mention'd before. But Coke Ch. J. held, that the 
775 1 0 (Prædict.) was Surpluſage, and idle; and Judgment was enter'd againſt 
tif replies, the Plaintiff, 3 Bulſt. 198, 199. Trin. 14 Jac. Proby v. Lumley. 
and ſets out | 
an Award, That the Defendant ſbou!d pay to the Plaintiff 66 J. at the Houſe of the Plaintiff apud Se- 
weroak prediictum, and aſſigus a Breach in Non- payment. And Exception was taken to the Prædictum, 
becauſe there was no eve noa mention before; but reſolved, that the Prædictum was void. But the 
Plaintiff had ſudgment notwithſtanding. Lutw. 561. Mich. 11 W. 3. Lambert v. Kingsford. 8. C. 
cited 2 Lord Ray mond's Rep. 1183. Trin. 4 Annæ, in Cafe of the Queen v. Mackarty and Forden- 
burgh. 


19. J. S. granted a Rent-Charge to Baron and Feme, during the Life i 
the Feme. The Baron dies. The Feme ſurvives, and takes Adminiſtration 
to the Baron. The Rent was behind in Life of the Baron, In Replevin 
the Defendant made Connuſance, as Bailiff of the Feme, as Adminiftratrix 
of her Baron, ſetting forth the Grant. It was objected to the Conuſance 
as Bailiff ro her, as Adminiſtratrix, when ſhe was intitled by Survivor- 
ſhip. But the Objection was over-ruled, becauſe the Conuſance as Ad- 
miniftratrix is void, idle, and ſuperfluous, Brownl. 171. Hill. 15 Jac. 
Brown v. Dunry. 


Cro: J. 549. 20. Debt upon Bond, condition'd 10 pay 10 I. on the 14th Day of Fuly; 


550. ple un. the Defendant pleaded Payment on the 14th Day of Fuly. The Plaintitt 


Mich. 17 
Jac. B. R. 


8. C by fait. The Jury found, that he paid it on the 14th Day of July. Upon 


Name of a Writ of Error in B. R. the Error aſſign'd was, that the 14th Day of 


2 = . Auguſt was not mention'd before: But the Court held, that the Word 
jdn. 


1 Auguft ) is only ſuperfluous, and that the Iſſue was not join'd upon that, 
Haughton but upon the atoreſaid 14th Day; and fo affi rm'd a Judgment given in 
e C. B. Palm. 74, 75. Hill. 17 Jac. B. R. Hallie v. Bointon. 

2 Ro | 

Rep. 135. Halſe v. Bonithan. S. C. adjournatur. Mich. 17 Jac. But Mountague Ch. J. and Dode- 
ridge, were of Opinion as here; but Haughton contra. Bur they ſaid, That if the Replication had 
been Non ſolvit 14 Die Auguſti, leaving out the Word (Prædicto) then it had not been a good Iſſue join'd. 
And Doderidge J. relied much upon the finding of the Jury, becauſe they found the 1 the 


14th Day of June; but had they found the Non- payment the 14th Day of Auguſt, the Caſe had been 
more dubious. | | 


21. In Action upon the Satute for 7ithes De Vigiuti acris terræ for three 
Years de quibus quidem Triginta acris, no Tithes were paid &c. After a 
Verdict tor the Plaintiff it was moved that it might be amended and 
made (Viginti) as it was in the firſt Part of the Declaration, and as the 
Truth of the Matter really was; But ſince all the Rolls were (Viginti,) 


it 


1 hat he had not paid it prædicto 14 die Auguſti, quo eidem ſolvend. 
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Surpluſage. 


ir was held not amendable, but it being after Verdict the Court thought 
it well enough, and that the Word (Zriginta) in the Declaration was only 
Surpluſage 3 tor De quibus quidem acris is well enough, for it cannot be 
intended but of 20 Acres. Sid. 135. pl. 9. Paſch. 15 Car. 2. B. R. Fan- 
ſhaw v. Mild may. | 

22. The Diſtringas againſt Jurors was returnable tres Trin. &c. Ni, 8. C. cited 
priuis venerit H. Hale mil capital Baro, &c. on ſuch a Day ej uſdem menſis 5 oe a 
funii, whereas 10 Month of füne was mentioned before; Alter Verdict Ke +048 
this was moved in Arreſt of Judgment as a Diſcontinuance. The Chief Paſch. „ W. 
Baron and the whole Court held that the Word (Ejuſdem) ſhall be void 3. in Caſe of 
and the Word (Junii) thall be intended June next enſuing; As a Cove- Reynoldion 
nant to pay Money at Michaelmas, ſhall be intended Michaelmas next.“ Blake. 
Hard. 3 30. pl. 4 Trin. 15 Car. 2. Anon. 

23. E. N. the Adminiſtrator of (. N. brought an Action of Debt upon 
a Bond due to the Inteſtate, and ſets forth that the Adminiſtration was 
granted to him, but in the Concluſion ot his Declaration, he ſays, Pro- 
fert hic in Curia Literas &c. Prefato Sc. G. inſtead of Prefato E. The De- 
tendaut pleaded a trivolous Plea, and upon Demurrer it was inſiſted for 
the Detendant, becauſe of this Variance of E. inſtead of E. But per Cur, 

(Præfato G.) are only Surpluſage, and ſhall not vitiate the Matter preced- 
ing, which was ſufficient without them. And Judgment was given for 
the Plaintiff. 2 Jo. 219. Paſch. 34 Car. 2. B. R. Nonne v. Maxey. 

24. In Debt the Plaintiff declared upon a B. Penal of 60 J. dated 1 8 Nels abr: 
May, for Payment of 33 l. on 1 Nov. and averred that the ſaid 601. was not 262. pl. 10. 
paid, and upon Demurrer one Exception among others was taken to the cite: 7 
Declaration that the Plaintiff averred the Defendant had not paid Præd. 24 fays * 
Sexaginta Libras, when the Word (Sexaginta) was not mentioned before, was held to 
and he /hould have alleged that the ſaid 33 l. were not paid; tor otherwiſe be Surplu- 
the Sum penal did not become due, and yet it is demanded in the ſage. 
Action; Curia Adviſare vult. But the Reporter ſays, Quære, if the 
Word (Sexaginta) ſhall not be taken to be void, and as if it had not been 
alleged, there being no ſuch Sum of 60 1. by the Bill to be paid upon the 
1it Nov. and then it is all one as if he had ſaid that the Defendant Non 
ſolvit præd. Libras quas ſolviſſe debuir ſuper pred. primum diem No- 


vembris, and cited ſeveral Caſes. Lutw. 445. 450, 451. Mich. 3 Jan. 2. 
Bell. v. Bolton. 


25. In Debt upon Bond for Performance of Covenants the Plaintiff af- 
ſigned a Breach generally; the Defendant demurred, for that it is ſaid 
(as in the aforeſaid Indenture is mentioned) where no Indenture was men- 
tion'd before, but it was conceived [by ſomebody but ſays not by whom, 
but only that I conceive] that Utile per inutile non vitiatur, and that the 
Word (atoreſaid) is not only Surpluſage but void, as the Viz. was in 
Hob. 169. which in Stukely and Butler's Caſe was deem'd void. 2 Sid. 

63. Hill. 1657. B. R. Longvil v. Damport. 

26. Treſpaſs for an Aſfault and falſe Impriſonment for 40 Hours; the I do not 
Defendant pleaded that the Plaintiff was outlawed, and that a Capias ut- find e 
legatum was proſecuted againſt Predit? HED Fowler (the Plaintiff) where- any J re 8 
as his true Name was George, and 1o juſtifies by Virtue of a Warrant on a in this Caſe 
Cipias uclagatum, and upon Demurrer to this Plea the Defendants had is mentioned 
Judgment; tor the Plaintiff was named thro? all the Proceedings, but in in 2 Eutw. 

ö 919 &c. 
this Place where it was ſaid, that a Capias utlegatum was proſecuted a- Mhich ſays 
gainſt prædict' Johannem, therefore the Word Johannes ſhall be rejected the Caſe was 
as Surpluſage, and then the Plea will be, that a Capias utlagatum was order d to be 
proſecuted againſt Predict. Fowler. 3 Nels. a. 262 pl. 11. cites 2 Lut w. Arg ded again 


919. Fowler v. Holmes & al. 1 Lev. 428. S. P. 450. S. P. Yelv. 182. 1 1x 
& P. ä | entered in 


| the Protho- 
notarie's Book for Argument in ten Terms, it is probable it was never argued afterwards ; and that as 


to the Point here no Authority was cited. And as to the Books mentioned to be S. P. there ſeems 


ſome great Miſtake, 
H h 27. The 
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5 Mod. 206. 25. The Plaintiff declares, that he was ſeiſed of an ancient Water. 

Paſch. 8 TT courſe and Mill, and that the Detendant being conuſant thereof diverted 
* * 8 « the ſaid Waterconrſe ſo that it could not flow to his Mill for ſo long Time 
Word (Mo- in certain, eo quod molare non potuit &c. After Verdict for the Plaintiff jr 

lare) being was moved in arreſt of Judgment, that the Hindrance of the Grind. 

inſenſible no ing is deſigned to be the Git of the Action, and therefore it ought to 

re 1's 3 * be ſhe wn expreſsly, but here it is not ſhe wn intelligibly; for it ſhould 

ven for it, be molere, which ſignifies to grind, bur molare has no ſuch Significa- 

and that the tion. Sed non Allocatur ; for per Holt Ch. J. & totam Curiam, where 

Declaration the Act implies a Tort of ittelf, a per quod is not neceſſary to ſupport the Ac. 

— _ tion, but only aggravates the Damages. Now here it appears a Tort with. 

rt of it had Out the per quod; for it is ſaid that the Watercourſe could not flow to 


2 left out, his Mill, and therefore it is good, eſpecially after Verdict. Judgment 


ſo that the for the Plaintiff, Ld. Raym. Rep. 102, Mich, 8 Will. 3. Richards y, 
Plaintiff had Hill | 

his Judg- . 

: Lev. 435- 28. The Plaintifls brought Quare impedit for hindering them to pre- 


S. O ſent to the Church of St. Andrew's Wardrobe in London, and aver, that 
that the Indowment ot the Rettory of the Church of St. Andrew's War- 
drobe was of greater annual Value than the Indowment Prædictæ Vica- 
riæ Eceleſiæ of St. Ann Black-trier's. It was objected by the Defendant's 
Counſel, that the Plaintiffs have not made a ſufficient Averment as to 
this Point; tor the Plaintifls have averred that the Indowment of the 
Church of St. Andrew's Wardrobe is of greater Value than the Indow- 
ment (Predicts) vicariæ eccleſiæ de St. Anne's Black-triers, whereas no 
Mention was made of any Vicarage before, to which this relative Word (Præ- 
dictæ) can refer; and ſo the Indowment, which is a ſubſtantial part, is not 
traverſable. But the whole Court reſolved, that the Averment was ſuf- 
ſuilicient, tor they would reject the Word (Prædictæ) as Surpluſage. Ld. 
Raym. Rep. 192. &c. Eait, 9 W. 3. Reynoldſon v. Blake and the Biſhop 
of London. ety: 

29. In Treſpaſs the Plaintiff declared of taking Cattle at D. parvum 
prædict. Oc. It was 985 that the Declaration was ill becauſe no 
Mention was made of D. parvum before, and therefore it is a Declara- 
tion of 2 Treſpaſs in no Place, But the Court ſaid they would reject the 
(predict.) as Surpluſage. Ld. Raym. Rep. 237. Trin, 9 W. 3. Lam- 
bert v. Cook. 55 2 

30. In Treſpaſs of taking Cattle the Defendant pleaded a Leaſe from F, 
S. che PlaintitF rep/zed a former Leaſe till in being to him, and traverſed the 
Leaſe to the Defendant ; the Detendant demurr'd becauſe the Plaintiff, Non 
traverſat the laſt Leaſe Sc. The Court ſaid, That as to the Word (Non) 
ſince it is contrary to the Record, they would reject it as Surpluſage. 

LG. Raym. Rep. 237, 238. Trin. 9. W. 3. Lambert v. Cock. 
12 Mod. 510. 31. Iadeb. A. tor Money had and received by the Defendant for 

S. C accord- the Plaintiff ad uſum of the Defendant, and Verdict on Non Aff. tor the 


— — — — — — — — — * 


— — 


by — 2 IS * 
$ — — 


Py. Plaintiff, Held on Motion in Arreſt of Judgment, that thoſe Words (ad 
: 669. $ 3 uſum of the Detendant) ſhould be rejected becauſe inſenſible and repug- 
| cordingly.— nant. 1 Salk. 24. pl. 7. Paſch. 13 W 3. B. R. Palmer v. Stavely. 


Mod. 327. 37 In Debt brought by the College of Phyſicians Exception was ta- 

4 C. but S. ken, that it was ſaid in the Declaration, that the Defendant by the Space 
P. does not of 2 many Months ante exhibitionem bille ſcilicet the 234 of Auguſt prac- 
appear. ticed phy/ick &c. which was impoſhble ; but it ought to have been from 
A 44": the 23d &c. To which it was anſwered and agreed by the Court, That 

| — S P. does the Words 23d of Auguſt coming in after a Scilicet, if they were repugnant 
not appear. to that which went before, ſhould be rejected, and then the Declaration 

ä would be good for ſo many Months ante exhibitionem billæ. x Ld, 
Ramy. Rep. 681, 682. Trin. 13 W. 3. in Caſe of the Preſident and Col- 


lege of Phyſicians v. Salmon, 
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33. In Error of a Judgment in C. B. the Plaintiff aſſign'd the Want | 
of an Original, to which the Defendant pleads 4 Releaſe of Errors in the 
ſaid Judgment, Es hoc paratus eſt verificare unde petit Fudicium ſi præ- 
dictus the Plaintiff Breve de Errore prædictum proſequi aut manutenere 
debeat & quod idem judicium in omnibus affirmetur. It was objected to this 
Plea becauſe the Concluſion of it pray d that the Judgment might be at- 
firm'd, whereas it was ſaid it ought to be upon the Eſtoppel; But it was 
reſol ved, that the Beginning of the Plea and the Concluſion of it, till 
you come to thoſe Words, Et quod idem Judicium &c. was proper and 
right, and therefore the Addition of thoſe Words ſhould be rejected; 
and Powell J. ſaid he wonder'd how it could be fancied to be an Eſtop- 
pel. 2 Ld. Raym. Rep. 1052. Mich. 3 Anne. Davenant v. Rafter. 


For more of Surpluſage in general, ſee Abatement of Writs, Arbitre- 


a. 


ment, Avowry Judgment, Trial, and other Proper Titles. 


| 


* Surrender 
* Surrender. Pe ry 
ditto proper- 
— I, is a 
— | : — yielding u 
8 | | | | of an Etats 
for Life, or 
Years to 


F at Perſons may ſurrender] Good In Reſpets 0 A 
their Eſtates. ol. 494. 


(A 


— 


him that has 
an immediate 


1. JF + two Jointenants, and to the Heirs of one, he who has for * 
Lite cannot ſurrender to his Companion for the Joint Polſſel- Rec 
ſion in them. 22 I). 6, 51. Curia. wherein the 

| Eſtate for 

Life or Years may drown by mutual Agreement between them. Co. Litt. 337. b. | See (5 
1 4 p. A * ſuch Caſe Tenant in common may. Mo. 388. pl. 506. Arg. in Perrot's Caſe cites 


22 H. 6. : 
If I infeoff two, Habend' o them and the Heirs of the one, there be ho has Franktenement cannot ſur- 


render to the other by Reaſon of the joint Poſſeſſion ; for there the Franktenement cannot merge in the Rever- 
fin, by Reaſon that geo al the Bonk jointly ſeiſed of the Poſſeſſion with him who ſurrender'd, 


and it is not properly a Surrender, but where: he who ſurrenders gives Poſſeſſion to him who takes by the 
Surrender. Per tot. Cur. except Port. Br. Surrender, pl. 15. cites 22 H. 6. 51. 


2. Tenant for Lite may ſurrender to him in Remainder for his Lite; _ 1 
for his Eſtate for his own Lite is more high to him than the Eſtate . f „ 1. 
for the Life of the Leſlee. 24 E. 3. 32. b. | _ ayes 

X Ls | Ti + that in the 
_ Manner as it is of Land it is likewiſe of all Rents, Commons, Corodies &c. mutatis mutan- 
is &c. 5 | | | 
3. Ik Baron and Feme Jointenants for Life are, the Baron may well Te bs vor 
ſurrender to him in Revertion ; and this ſhall.bind the Baron, tho” it <> ** 
hall not bind the Wife. nor (hall be an Diſcontinuance t her; vet Nature of a 


this ts gdod Surrender during the LI of the Baron. Contra 17 Surrender 1s 


to give abſo- 


D. 7. Relloway 42. | \ 4 all the 
Eſtate for Term of Life; which canuot be here for the Intereſt of the Feme by Words of Surrender. 


Kelw 42. pl. 5. per Frowike. Y : 
Perk'S 6 I 5, ors, Nas a good Surretider during the Coverture; and if the Husband dies before the 


Wife, or if they be divorced, Cauſa præcontractus, the Wife may enter and defeat the Surrender, not- 
a | withſtanding 
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withſtanding that he, to whom the Surrender was made, died ſeiſed of the Land in his Demeſn 
Fee, and his Heir be in by Deſcent. The ſame Law is, if the Surrender be made by the Husb 


— 


e as of 
and and 


4. Scire Facias to execute a Fine 1 the Heir of S. who was in Re. 


mainder in Fee by the Fine. The Cale was, that Fine was levy'd 70 4 
for Life, the Remainder 10 F. in Tail, the Remainder in Fee 10 F. Who 
were three Brothers; and after A. ſurrender'd to . and then S. died with. 
out Iſſue, and after J. died without Iſſue ; and the Plaintiff brought the 
Scire Facias to execute the Fine, as Heir of S. And the Tenant pleaded 
that A. after the Death of F. and S. enter d, Que Eftate he has, and ſothy 
Fine executed. And Thorp held, that the Surrender of the Eſtate of A. 
to J. was only the Eftate of A. and that J. had the Eſtate of A. but on] 
during the Lite of A. and that if J. had died, living A. quod Occy. 
panti conceditur, which ſeems to be a great Error, tor Finch contra, 
and that this was a full Surrender. And by this the E/ate of A. js 
merg*d in the Tail, and the Eftate Tail of F. executed, and his Feme ſhall 
be endow'd ; and that J might have vouch'd by the Warranty of the 
Tail in the Lite of A. and therefore the Plaintiff made another Anſwer 
to the Plea of the Tenant; quod nora. Per Thorp; If A. had charged 
and ſurrender'd, J. thould hold charged during the Lite of A. which 
ſeems to be Law. Br. Surrender, pl. 4. cites 24 E. 3. . 
5. In Aſſiſe it was ſaid, that if a Man leaſes Land for Term of Life, and 
after grants the Reverſion to F. N. for Term of Life, and the Tenant attorns, 
and they both ſurreader, that this is no good Surrender to him in Revyer. 
ſion for Term of Life. The Reaſon ſeems to be, inaſmuch as it does 
not lie in Grant, but by Deed. But Grene ſaid, it was a good Surren- 
der; but he was not preciſe, but awarded the Aſſiſe for another Cauſe; 
quod nota. Br. Surrender, pl. 31. cites 47. Aſſ. 46. 
6. A Surrender may be made by Tenant for Term of Life to him in Re- 

ver/ron, upon Condition, well enough; and ſo it was, viz. rendering Rent, 
and for Default of Payment a Re-entry. Ir ſeems that this ought to be 
done by Deed indented. Br. Conditions, pl. 156. cites 14 E. 4. 6. 

8. P. Br. 7. Where a Feme has a Leaſe for Years, and takes Baron, the Baron 

Charge, pl. may give or ſurrender, or torteit it, but he cannot charge it; bur the 

* H. Law thall charge it to the K ing tor Debt. Br. Surrender, pl. 44. cites 

8 p Perk. 22 E. 4. 37. | 

S. 612. 


8. In Writ of Entry it was agreed, that the Surrender of one Executor 
is good for both; quod nota. Quzre, of the Default of one Executor, 
upon Reſceipt after Plea pleaded. And the Caſe was, that 2 Execuzors 
pray d to be received to ſave their Farm by the Statute of Glouceſter, and 
after the one made Default, and came, and would have ſurrender'd, and 
was not ſuffer'd; tor the Court had no Warrant but to record his De- 
fault. The Reaſon ſeems to be, inaſmuch as he is not Party to the Ori- 
ginal, but comes a Latere by the Reſceipt. Br. Surrender, pl. 22. cites 
21 H. J. 23. STE | 

9. 11 there be Leſſee for Years of Land, the Remainder of the ſame 
Land 7o a Stranger for Life, the Remainder to ancther in Fee, and during 
the Years he in the Remainder for Life ſurrreders to him in Fee, it is a good 
Surrender. Perk. S. 605. 

10. If a ſole Woman ſeiſed of Land in Fee, leaſes the ſame to a Stranger 
tor Life, and takes a Husband, and the Leſſee grants his Eftate unto the 
Husband, this is no Surrender; and yet the Husband is ſeiſed of the 
Reverſion in Fee, which is immediate to the Eſtate of the Leſſee, viz. 
in the Right of his Wife, and not in his own Right, &c. Perk. 8. 

622. | * 
Ow. $3. 11. Feme Tenant in Tail made a Leaſe for Years, and then took Baron, 
Paſch. 6Eliz. and died. The Baron, being Tenant by the Curteſy, ſurrender'd to the 


Iſſue. 
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If e. Ir was held per Curiam, that the Iſſue ſhall avoid the Leaſe. in C.B. Pow- 
yu 8. pl. 30. Paſch. 3 E. 6. Anon. wo oo 


| : a and ſeems to 
be 8 C. And Dyer doubted, whether this Surrender be good; becauſe Tenant by the Curteſy is but 
in Reverſion, and has nothing in Poſſeſſion, and it is dubious how he can ſurrender. But Weſton and 
Brown held, that he may ſurrender ; for a Term, or Franktenement may be ſurrender d to him that hath 
the Eſtate in Reverſion or Remainder, if it [there] be nor a meſne Eſtate, as Tenant for Life, the Re- 
mainder for Life, the Remainder in Fee ; the firſt Tenant for Life cannot ſurrender to him that has 
the Fee. But the great Point was, whether the Iſſue could avoid the Leaſe during the Life of the 
Cenant by the Curteſy; and the Court held he could not, for the Tenant is in as a Purchaſor.— Dal. 


65. pl. 28. 8. Ge 


12. Surrender can't be made, but by one that is in Poſſc/Jion. Per Dyer. S. P. unleſs 


2 | | | in ſpecial 
Dal. 32. pl. 17. Anno 3 Eliz. Anon. 1 
8. 599. And therefore if Leſſee for Life, or for Years of Land, be enſted of the Land by a Stranger, 


and after the Oulter, and before his Entry, he does ſurrender unto his Leſſor, it is no good Surrender; 
becauſe he has but a Right at the Time of the Surrender &c. Perk. S. 600. 

So if a Woman has Title to have Dower by the Common Law, and ſhe ſurrenders unto him, againſt 
whom ſhe ought to have Dower, it is a void Surrender, Perk. S. 600. 


13. A. leaſes to B. for 21 Years. B. makes an Under-leaſe to C. for 10 
Years, and then B. granted the Reſidue of the Term to D. — A. leaſes to 
E. tor 21 Years to commence after the Determination, Surrender, &c. 
of the Leaſe ro B. Atrerwards A. grants the Reverſion to F. F. C. and 
D. attorn'd; and afterwards C. and D. ſurrender d to F.S. Per Cur. the 
Surrender by D. is good; ſor inaſmuch as the Intereſt, which D. had at 
the Time ot the Surrender, was a Reverſion in B. after his Grant to C. 
and there it remain'd, and continued in its Nature, as to that Point, 
notwithſtanding that by the Grant it paſs'd in another manner than as a 
Reverſion. 3 Le. 95, 96. pl. 138. Trin. 26 Eliz. in B. B. Gurney v. 
Saer. 

14. Tenant at Will cannot ſurrender. Per Gawdy, J. Cro. E. 
156. - 39. Mich. 31 & 32 Eliz. B. R. in the Caſe of Sweeper v. 
Randal. | 

15. A. had 2 Sons, B. and C.—A. was Tenant for Life, Remainder to B. Le. 176 pl. 
and C. for Life. C. purchaſed the Reverſion in Fee; and then A. and B. 250 S. C 
ſurrender'd to C. without Deed. Per Fenner J. the Surrender is void; for accordingly. 
it it be good, it muſt firſt be the Surrender of him in Remainder, 
which cannot be without Deed; and it cannot be the Surrender of the 
firſt Tenant for Life to him in Remainder, becauſe there is no Word of 
Surrender between them. Cro. E. 269. pl. 9. Hill. 34 Eliz. B. R. Per- 
kins v. Perkins. | | | 

16. 'Tenant by Extent may ſurrender to him in Reverſion. Per Ven- 
tris J. 2 Vent. 328. in Caſe of Dighton v. Greenvill, cites 4 Rep. 82. 
Corber's Caſe. 25 

1). Bargainee before Entry may ſurrender, aſſign, or releaſe. Cart. 66. 
Paſch. 18 Car. 2. C. B. per Bridgman Ch. J. in Caſe of Geary v. Bear- 
crotr. 1 

18. Surrender of Leaſes (made by the Limitor of the Eftare) 70 43 que 
Truft (being Remainder- man for Lite in Poſſeſſion) according to a Power 
reſerved by the Limitor, was held not to paſs the Eſtate, the Surren- 
deree having only a Truſt, and not the legal Eſtate. Skin. 175. Mich. 
34 Car. 2. B. R. Lady Stafford v. Luellin. 5 

19. It after the Leaſe and Releaſe executed to make the Tenant to the 
Precipe, the Tenant ſurrenders to the Reltaſor, this is void; for he has no 
Revertion for the Surrender to operate upon. Pig. of Recov. 50. 


. (A. 2) The 
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See (OD pl. (A. 2) The Force and Effet thereof. 


I. Eſgnation by the Warden of a Chapel, Parſon, Prebendary, or ſuch 
like pending the Writ, all not abate the Writ, by the beſt Oyj. ME 
nion there; And yet ſee elſewhere, that Leaſe of the Party who reſigns "i 
is void thereby. Br. Surrender, pl. 27. cites 15 Atl. 8. WV 
2. Where the Tenant for Term of Life ſurrenders to him who Right hag B 
or the Tenant to his Lord, the Franktenement veſts without Livery ; per 
Shard, Br. Surrender, pl. 28. cites 2) Aſſ. 37. But contra Hank, 12 * 
H. 4. 21. For the Tenant has Fee-ſimple; bur it appears elſewhere, that 
where Tenant for Term of Life ſurrenders to him in Reverſion or Re. 
mainder, and he thereby enters that the Franktenement veſts without 
Livery. Br. Surrender, pl. 28. cites 2) Aſſ. 37. | 
3. If the King gives in Fee, or in Tail, or for Life, and the Patente; 
leaſes it for Years, or leaſes or gives Part of the Land in Fee, and after ſur. 5 
renders his Patent by which it is cancell u, the Leſſee or Donee ſhall not bß 
this loſe his Iutereſt; tor he may have a Conſtat out ot the Inrollment, | 
which ſhall ſerve him. But ſee now an Act of Anno 3 & 4 E. 6. Cap 4, 
thereof. And quezre if the Common Law ſhall nor ſerve; tor it appears 
in Libro Intrationum, that a Man may plead a Conſtat. Br. Surren- 
der, pl. 51. cites 13 R. 2. 


| i YO 4. Tenant by the Curteſy and the Heir within Age were, and A 
ll. pl. 240. cites was brought of Rent againſt them, and the Tenant by the Curteſy ſurren. 
| | 8. C. der'd to the Heir pending the Writ ; And per June, He ſhall not be ad- 


judg'd in by Deſcent as to the Plaintilt to abate his Writ, becauſe the 
[ raking ot the Surrender was his own Act; and if the Tenant by the 
Curteſy had charg'd, the Heir ſhall hold charg'd during his Life; Per 
| Rolfe, It Writ of Entry be brought again/t the Heir after the Surrender, 
he thall be ſuppoſed in by his Mother, and not by the Tenant by the 

Curteſy. Br. Surrender, pl. 24. cites 1 H. 6. 1. 

5. It the Tenant breaks 3 in Reparations, or ſuch like, and after 
ſurrenders, and the Leſſor accepts it, yet he may have Action of Cove- 
nant. Br. Surrender, pl. 47. cites 27 H. 6. 10. 

6. It Tenant in Tail of the Gift of the King ſurrenders his Letters Pa- 
F | tents, this ſhall not extinguiſh the Tail; for the Inrollment remains ot 
5 Record, out of which the Iſſue in Tail may have a Conſtat, and 
1 : recover the Tail, in Caſe of The Earl of Rutland, by which 
x they made another Deviſe, that the King ſhould grant to him the Fee 
ſimple alſo, and then Recovery againſt him would bar the Tail; Et e con- 
tra, the Reverſion being in the King. Br. Surrender, pl. Fr. cites 

T. 32 H. 8. 

5. A Surrender determines the Intereſt of all Parties but of Strangers. But 

as to themſelves it is determined to all Intents and Purpoſes ; Per Croke 

9 : J. Her. 21. Mich. 3 Car. C. B. in Caſe of Sir Edward Peyto v. Pem- 
| | berton, cires 3 H. 6. : | 
3 Lev. 284. 8. The Court held, That a Surrender immediately deveſts the Eftate out 
4 1 Fg 1 of the Surrenderor, and veſts it in the Surrenderee; for this is a Convey- 
þ B. the ance at Common Law, to the Perfection of which no other Act is requi- 
ſame Caſe, lite but the bare Grant; and tho' it be true, that every Grant is a Con- 
[. Follexfen tract, and there muſt be an Actus contra actum, or a mutual Conſent, 
| | 2 ; 9p 4 yet that Conſent is implied, A Gift imports a Benefit, and an Afumpiic 
Rooksby J. to take a Benefit 3 well be preſumed ; and there is the ſame Reaſon 
held that the why a Surrender ſhould veſt the Eſtate before Notice of Agreement, as 
Eſtate did why a Grant of Goods ſhould veſt a Property, or ſealing of a Bond to 


another 
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another in his Abſence, ſhould be the Obligee's Bond immediately with- not paſs by 


out No. ice. 2 Salk. 618. Hill. 9 W. 3. B. R. in Caſe of Thompſon v. = Surren= 
Leach. 5 | for this the 


; ; | | relied upon 
the conſtant Form of pleading Surrerders, in which the Precedents always are not only to plead the 


Surrender, bur to plead it with an Acceptance, viz. to which the Surrenderee agreed, unleſs one or 
two in Raſtall ; ard diverſe Authorities were cited in the Caſe pro & con. And they held, that after 
Acceptance it ſhall not be ſo referred to the making the Deed, as to make it by Relation a Surrender to 
the Prejudice of a 3d Perſon, as to deſtroy the Eſtate of an After-born Son. But Ventris J. held, that 
the Eſtate veſted immediately by the making the Deed of Surrender, but to be deveſted by Refuſal of 
the Surrenderee afterwards to accept it, but that till ſuch Refuſal the Eſtate is in the Surrenderee; but 
that if it ſhould not veſt by the Delivery, yet by Acceptance after it ſhall be by Relation a Surrender 
from the firſt, and ſo deſtroy a Contingent Remainder of an After- born Son; #nd that this Relation 
does no Wrong to a 3d Perſon, becauſe ſuch Son was not in Eſſe at the Time ot the Surrender But 
Judgment was given according to the Opinion of the 3. Whereupon Error was brought in B. R. and 
Hull. 3 W. & M. the judgment | agen in C. B. was affirm'd by the whole Court. After which Error 
was brought in the Houſe of Lords, and in December 1692, upon hearing of the Judges, who were all 
of Opinion as before, except Atkins Ch. B. then Prolocutor of the Houſe of Peers, the | hn, wean: was 
revers'd by the Lords, Atkins and Ventris concurring with them. —2 Vent. 198 to 209. S. C. 
with the Argument of Ventris J. at large. — —3 Mod. 296. S. C. argued in B. R. on the Writ of Error, 
and the Juagment affirm'd there; bur ſays that in 4 W. & M. it was revers'd in the Houſe of Lords. 
Show. 296. Mich. 3 W. & M. S. C. argued Carth. 211. S. C. 

The Caſe in Hill. 9 W. 3. B R. was upon another Ejectment brought afterwards by the ſame Plain- 
tiſt againſt the ſame Defendant, in which the Queſtion was upon the Surrenderor's being alleg'd to be 
Non compos; and that being found, the Surrender was adjudg'd void. See Carth. 435. Comb. 433. 
468. And upon Error in the Houſe of Lords upon that Judgment, the ſame was affirm'd. See 3 Mod. 
301. 311. Show. Parl. Caſes 150. Ld. Raym. Rep. 313. 316. S. C. and 2 Vent. 208. Comyns's Rep. 
as. S. C. but imperfect. Adjornartur. 

It appears by Carth. 211. that after making the Surrender in Queſtion, the Surrenderor continued in 
Poſſeſſion, as before, for 5 Years, and the Surrenderee knew nothing of the Deed till 5 Years after the 
Execution, and then it was conſented to, and not before, within which 5 Years the After-born Son . . 
(who was the Plaintiff) was born. 3 Mod 296. much to the fame Purpole. 3 Lev. 284 ſays 
he knew nothing of it till 5 Years after the Birth of the Son. | 


(B) What Eftate. | And to whom. See (C) 


I. F DE very Tenant cannot ſurrender to the Lord. 12 H. 4. 21, 5 P. Be. 
13 I), 4. 13. udjudged. 50 Af. 1. Contra 49 E. 3. 5, 27 Eon, 


3 
12 E. 4. 20, 


x | | | 21. 
> he very Tenant of the King cannot ſurrender to him. Contra see (L. 3) 
50 Aﬀl. 1. 
5 In 7 ho for Life may be ſurrender' d. 49 E. 3.5. 13 ID. 4. 
13. b. 50 All. 1. 
4. If Tenant in Tail diſcontinues in Fee, Diſcontinuee Cannot ſur- Perk. pl. 
render to the Iſſue in Tail. Contra 34 Aft. 2. adjudged, 598. S.P 


- Cites 20 l. 
4 21. and 34 AY. 11. 


5. In 4 Precipe, or other Action, where the Land is demanded, Br. Surren- 
rae Tenant who ts ſeiſed in Fee, may ſurrender in Pais the Land to der, pl. 28. 
the Plaintiff without Livery ; for he does this by the Command ok 
the Writ. 27 All. 37. | | 

6. Where a Man-/eaſes Land for Term of Tears, the Remainder over for 
Life, the Remainder over in Fee, or reſerving the Rever/ion, there, he in Re- 
mainder for ho 4 may ſurrender to him in Revenſion, or to him in Remainder 
in Fee, and the Eitare for Term of Years is no Impediment; for tho? 

this cannot give the Poſſeſſion of the Land, yet it gives the Poſſeſſion of 

the Franktenement, which is in the thing which was ſurrender'd. Br. 
Surrender, pl. 55. cites 5 E. 4. 


All. 37. 


7. A 
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7. A Surrender of a Leaſe, void on Non- payment according to Cove. 
nant, is no Surrender. Per Manwood, 2 Le. 143. pl. 178. 33 Eliz. in 
the Exchequer, in Sir Moyle Finch's Caſe. | 

8. Intereſſe Termini can't be expreſsly ſurrender' d. 10 Rep. 67. b. in 
Caſe of the Church- Wardens of St. Saviour's, Southwark, cites 3) H. 
6. 16. 

8. P. by Holt 9. An E/ate at Will of Lands between common Perſons is not a ſurren. 
Ch. J Skin. derable Eitare ; becauſe it is at Will of both Parties, and either Party 
580. 5. C may determine his Will, without the Formality of a Surrender; and 
© C. & therefore there is no Surrender at all in Law ot an Eſtate at Will be. 
by Holt Ch. tween, common Perſons, Per Holt Ch. J. 12 Mod. 79. Trin. W. & M. 
J in Caſe of the King v. Kemp. | | 


Cumb. 334. 10. But when the King grants an Office at Will, that is not at the Will 
N _ of both Parties; it is only at the Will of the King to determine the 
Teo Intereſt in the Office that Grantee holds of the King, without any Sur. 
to be the i/ render; for if it be an Office of Truſſt for the Profit of the King, he is 
of the King puniſhable by Fine tor Retuſal of it, and of that he cannot deve/? himſelt 
. Ge, Without an actual Surrender, tho' it need not be proved. So it was done 
2 * by 2 Chief Juſtices, Hale and Pemberton, who had an Eſtate at Will in 
accepts his their Offices, and made an actual formal Surrender by Deed enrolld in 
Surrender; Chancery. And if the King determines his Pleaſure, it muſt be by Vyn 
28 >; of Diſcharge under the Great Seal, or by conſtituting a new Perſon. 12 
he ſurceaſes Mod. 79. Trin. 7 W. & M. in Caſe of the King v. Kemp. 
to execute 


his Office without ſuch a Diſcharge ; and it was ſo done in the Caſe of Hide and Hale, Chief Juſtices, 
who actually ſurrender'd their O.ices of Chief Juſtice, and had a Diſcharge nnder the Great Seal. 
Per Holt, Skin. 581. in Caſe of the King v. Kemp.——2 Salk. 466. pl. 2. S. C. & P. per Cur, 


——— 


See (A) (B) [g. 2) To whom. 

So if two 1. IF two are ſeiſed, and leaſe for Term of Years, and after the Tenant ſur- 
252 e renders to the one; this is a good Surrender, and thereby both may 
* = Life enter. Br. Surrender, pl. 54. cites 26 E. 3.16. 

and the Je- 


nant for Liſe ſurrenders to the one, this is good to both, and the other may enter. Br. Surrender, pl. 39. 


Cites 5 E. 4. 4.8. P. But Brooke ſays, it ſeems to him that he may grant his Eſtate to the one, 
and the other cannot enter. Br. Reſervation, pl. 48. cites 5 E. 4. 4. S. P. Perk. S. 615. But if 
the Leſſee for Life has ſurrender'd the Lands unto both the Leſſors, or to one of them for 20 Years, the 
ſame ſhall not take Effect by way of Surrender; for then there remains an [Intereſt in the Leſſee, which 

is as a mean Remainder betæveen the Eſtate which is ſurrender d, and their Reverſion &c. Perk. S. 615. 


If a Man 2. Particular Eſtates, as for Life, or for Years, may be ſurrender'd to 
7 8. "ff him who has the immediate Remainder or Reverſion to the particular Eſtate 
. K of cer. in his own Right; it the Eſtate in Remainder or in Reverſion be ſuch an 
tain Land, Eſtate, wherein the particular Eftate may be droun'd, unleſs he who ſur- 


" — and renders had a joint Eſtate in the Freehold, or in the Term for Years, 
0 Hold to 


with him ro whom the Surrender 1s made ; and in other ſpecial Caſes 
em, and to g, | 12 

ho e 7 &c. Perk. S. 584. 

T. K. an 


{ S. ſurrendereth his Eftate unto T. K. it is a void Surrender; notwithſtanding that J. S. had that Free- 
old, and T. K. had a Fee Expectant to be executed in Poſſeſſion, immediately after the Death of I 8. 
And the Reaſon is, becauſe that T. K. had a joint Poſſeſſion in the Freehold with J. S. and every joint 
Tenant is ſeiſed of the Whole; ſo that the ie cannot be the Cauſe that he has the Poſſeſſion of any 
Part of the Land; and alſo his Eſtate cannot drown in the Eſtate of T. K. for either of them has an 


Eſtate of Freehold in Poſſeſhon, in and through the whole Land. Perk. 586. cites 12 H. 6. 
Sur, 6, 5 | 


3. It has been holden, that an Eftate in Fee of Lands or Tenements 
may be ſurrender'd by the Tenant unto his Lord, who has Cauſe to have 
an 


* 


— 
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an Action Ceſſavit of the ſame Land. Quære. Perk. S. 585. cites H. 
4. S. 10. | | 
* * Donee in Tail of a Rent &c. ſurrenders his Eſtate to his Donor, 
% has the Rever/ion of the ſame Land in Fee, it is a void Surrender. 
Perk. S. 590. cits 12 H. 7 IT. | 
5. If J. S. makes a Leaſe for Life of Land to A. the Remainder of the 
ſame Land to B. for Tears, and A. ſurrenders his Eſtate to B. it cannot 
take Eitect as a Surrender; becauſe an Eſtate for Life cannot drown in 
an Eſtate tor Years. Perk. S. 589, PAS, 
6. One Termor cannot ſurrender to another Termor ; per tot. Cur, Le. SC —0 ik 3. 
303. pl. 420. Trin. 30 Eliz. C. B. in Caſe of Pory v. Allen. 97. S. C. 


7. Leſſee for 20 Nears makes a Leaſe for Io Nears, The 2d Leſſèe can't Per Gawdy 


firſt; for 10 Years cannot d i J. tis good 
ſurrender to the firſt ; 6 be drown'd in 20. Cro. E. . 


173. Hill. 32 Eliz. in Caſe of Porey v. Allen. Intereſt; but 


not to drown 


the Eſtate. Cro. E. 302. Trin. 35 Eliz. B. R. in Caſe of Hughes v. Robotham. 


3. A Surrender of a Leaſe cannot be but to him that has the immediate Ow. 97. Per- 
Rever/jon, as an Under-leſſee for Part of the Term cannot ſurrender to the tin. Allen, 


firſt Leſſor. Arg. Vent. 359. Hill. 33 & 34 Car. 2. B. R. in Caſe of Fs 


Moor v. Pitt. 


— 


(C) What Thing or Eſtate they may [ ſurrender.) See (A)(B) 


; 2h 
» | | ( 
1. Eſſee for Years leaſes to Leſſor Part of his Land, he may ſur- 
render the Reſidue, for it is Reverſion. 20 E. 4. 13. 
2. One Jointenant in Fee Cannot lurrender to his Companion. 40 So of Join- 
E. 3. 41. Curia admitted contra. (But it ſeems that the Book tna of 


ſhall be intended, that it ſhall enure as Releaſe.) —— 
a Leaſe for 
Years. See Perk. pl. 5$ 4 


1. A Deviſce of Land till a certain Sum be levied may ſurrender it, 


et he has not any Eſtate, but only a Chattle, ſcilicet, the Percep⸗ 
km dt e Prolits. 4 Rep. 82. b. Sir Andrew Corvet's Cale. 


4, Tenant by Statute Merchant, Staple, und Elegit, may ſurrender. * e 8 


+Rep. 82, b. Sir Andrew Corbet's Cale, ched by 
| 5 2 Vent. 328. in Caſe of Dighton v. Greenvill. 


5, A Leaſe for Years to commence at Michaelmas, Cannot be ſur⸗- S. P. For 
render d betore Michaelmas. 22 E. 4. 37+ 4 Þ. J. 10. b. Perkins 8 
D. 601. D. 35 I). 8, 58, Contra 37 D. 6, 18, N ſeſſion till 


| Michaelmas, 
nor the Leſſor has not Reverſion before, but is poſſeſs'd of the Demeſne ; but Grant of it before 
Michaelmas is good. Contra of Releaſe made by the Leſſor to the Leſſee before Michaelmas. Br. 
Surrender, pl. 43. cites 20 E. 4. 13. Per Brian and Nele J.— S. P. Perk. $, 601.——S. P. Br. Sur- 
render, pl. 38. cites 4 H. 7. 10. Per Keble and Rede. S. F. Co. Litt. 338. a. But tho' in ſuch 
Caſe a Surrender in Deed is not good before Michaelmas, yet if before Michae|mas he takes a new 
Leaſe for Years, either to hegin preſently or at Michaelmas ; this is a Surrender in Law of the former 
Leaſe. S. P. By Coke Ch J. 6 Rep. 69. b. in Sir Moyle Finch's Caſe, and cites 37 H. 6. 17. b. 
- a——S. P. 10 Rep. 67. b. in the Caſe of the Churchwardens of St. Saviour's, Southwark, cites 3 
6. 16. Se | 
Debt upon a Leaſe for Years made at Lammas, to commence at Michaelmas next, to endure for 20 
Years rendring Rent, the Rent was Arrear, and the. Leſſcy brought Debt, the Defendant pleaded another 
Leaſe the next Day to commence at the ſame Michaelmas for ſuch a Number of Years upon Condition broken of 
the Part of the Plaintiff ; and ſo the ſecond Leaſe void, and a Surrender of the firſt ; and ſo both Leaſes 
void. And per Molle and Davers, It is no Surrender, becauſe it was made before that the firſt Leaſe 
commenc'd ; but if the ſecond Leaſe had been after * * Leaſe commenc'd, this had been a Surren- 
| | der; 


— — 
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der; but per Priſot, All is one; Bur 22 E. 4. 37. contra per Priſot; for a Surrender gives Poſſeſſion 
which cannot be before the firſt Leaſe commenc'd, and he granted that Releaſe is not good before Mi. 
chaelmas, nor the Leſſee ſhall not have Treſpaſs or Ejectione firmæ before it, Br. Surrender, pl. 21. 
Cites 37 H. 6. 17. | 


6. A Man leaſes for Years, Leſſee cannot ſurrender before Entry. 
Contra 22 E. 4 = 8 
J. But in ſich Caſe, if Leſſor waives the Poſſeſſion, the Leſſee may 
ſurrender before Entry. Perkins S. 603. 
Br. Surren- 8. Tf Leſſee for Bears leaſes to the Leſſor Part of his Term, and 
der, pl. 42. after ſurrenders the Reverſion of it, the Rent is gone. 20 E, 4. 13, 
N 9. Ik there be Leſſee for Years rendring Rent, and Leſſor grants the 
Rent to another, and after accepts Surrender of the Leſſee, yet the 
cites14 E. 4. Rent continues to the Grantee. 20 E. 4. 13. b. 


6. Per Brian. 

S P. Br. 10. In diverſe Places there is a Cuſtom, that the Franktenant who is 
Cuſtoms, pl. ſeiſed in Fee, when he will alien, ſhall come into the Court and ſurrender 
2. Cites 3 H. . 


6 45. where he Land. Br.Cuſtoms, pl. 17. cites 14 H. 4. 1. Per Hank J. 
it is admitted R 
a good Cuſtom to ſurrender the Franktenement. Tho? it be incident to the Eſtate of a Copyhold to 


aſs by Surrender, yet ſo forcible is Cuſtom, that by it a Freehold may paſs by Surrender. Co, 
itt. 60, | 


As where a 11, A Surrender is good of a Thing of which there is no Reverſon ; Per 
Man grants Coningsby. Br. Surrender, pl. 16. cites 14 H. 7. 2. 


Rent to ano- | 


ther for Term of Life out of his Land, the Grantee may ſurrender, and yet the Grantor has no Rever- 
fion of the Rent. Br. Surrender, pl. 16. cites 14 H. 7. 2. | 


5 5 i: Mod. 12. A Right cannot be ſurrender'd. Co. Litt. 338. a. 
288. Arg in 
Caſe of Moor v. Pitt. Right nor Condition cannot be given or determined by Surrender, but by 


Releaſe. Cro. J. 36. Trin. 2 Jac. B. R. Hull v. Sharbrook; and cites 4 Rep. 25. b. Kite . 
Quinton. 855 | 


13. Tho' a future Intereſt cannot properly be ſurrender'd, yet i may 


be merg d. Arg. 2 Roll. R. 171. in the Caſe of Price v. Butts, cites 3 
H. 6. 21 H. 4. | 


14. Dignity of Peerage cannot be ſurrender'd. Show. Parl. Caſes 1 
The King v. Lord Purbeck. 


See (B) pl. 5. (D) At what Place. 
Br. Surren- 1. | for Life of Land in one County, may ſitrrender in 
_ 4 8 another County. 40 E. 3. 43. 


per Belk. Quod nemo Negavit.——S. P. Br. Surrender, pl. S. cites 11 H. 4. 61. Per Cur. 


* 7 PR 2. In Formedon, or other Præcipe quod reddat, the Tenant cannot 
ion, pl. 15. 


Geek C ſurrender in Pais. Br. Surrender, pl. 9. cites 12 H. 4. 21. 


(E) At 


TR —_— _ 7 
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(E) At what Time they may ſ ſurrender.] See (C) pl. 


555 7. 


1. TJ A. leaſes to B. Land for Years, and afterwards before B. en- Perk. S 602. 
* Þ ters, or A. waives the Poſleſſion, B. ſurrenders to A. this is a .. el 
vold Surrender, inalmuch as he has not any actual Eſtate till Entry void sur- 
or Walver of the Poſſeſſion by Leſlor, *. der ir 
any other 


be in Poſſeſſion of the Thing leaſed at the Time of the Surrender, unleſs he has Parcel of the Term 
f — Leſſee i; orce of the Grant of the Leſſee &c. ; 


If a Man ſeiſed of Land Jeaſes the ſame ge 10 Years to begin preſently, and the Leſſor waiveth the Poſ- 
ſeſſion, and before any Entry made into the ſame Land by any Perſon, the Leſſee ſurrenders his Eſtate unto 
his Leſſor, it is a good Surrender, and yet the Leſſee ſhall not have an Action of Treſpaſs for a Treſ- 
paſs done upon the Land before his Entry; and alſo a Releaſe made unto him by his Leſſor is void 
before his Entry &c. Perk. S. 603. | 


2. Tf A. leaſes Land to B. for Years, and B. enters, and after B. aſ- 
tigns it to C. C. may ſurrender to A. before any Entry made by him or 
waiver of the Poſſeſſion by B. becauſe this was an actual Eſtate in B. 
ſever'd from the Reverſton by the Entry of B. and C. has an actual 
Estate by the Aſſignment made to him before Entry, B. not being 
any Ejector. D. 11. Car, B. R. per Cur. adjudged upon a ſpecial 
DOemurrer between Prance and Titley. Intratur, Pill. 11 Car. Rot. 


o. But Judgment was e Contra upon another Point. 
3. It there be Leſſee for 10 Nears of Land, and he grants Parcel of the 


Years unto a Stranger, and the Grantee enters &c. and the Leſſee ſurrenders 
to his Leſſor, it is a good Surrender; but if the Grantee of the Leſſee had 
ſurrender d to the Leſſor of his Grantor before the Surrender made by the Le/- 
ſee, the ſame ſhall not take Effect as a Surrender. Cauſa Pater. Perk. S. 
604. cites 14 Hf. J 3. 

4. If two Fointenants of a next Avoidance are, the one of them can- See Relea'e 
not ſurrender to the other after the Avoidance happens. D. 283. Marg. pl. (S) Pl. 12. 
29, cites p. 31. Eliz. Brockbie's Caſe. 

5. It I make a Leaſe to J. S. for ſo many Years as J. K. fall name, I. S. 
may not ſurrender his Term before that I. K. names the Years ; per Pop- 
ham. Goldsb. 168. pl. 98. Hill. 43 Eliz. in Caſe of Hoo v. Marſhall. 

6. Bargainee before Entry may ſurrender, aſſign or releaſe. Cart. 66. 
per Bridgman Ch. J. for he has actual Poſeſſion. 


— —— _—_— — 


(F) By Acceptance of Leſſee for Years [&c.] 


1. 1 F Leſſee for Life accepts by Parol a Feoffment in Fee of the And. 57. pl. 


| Land, and Livery upon the Land from him in Reverſion or Re- e Lene. 
mainder, this is a Surrender and afterwarys a Feoffment., D 1 


19. 8. C. th 
El. 351. 48. 40 E. 3. 24. 37 D. 6. 18. per Priſot. — Feof- 


ment was 


good. — Bendl. 288. pl. 288. Langaſtell v. Aller, S. C. and the Special Verdict. 


2. Ik Leſſee for Years agrees that his Leſſor ſhall make a Feoffment If Leſſe for 
to a Stranger, it ſeems that this is a Surrender; for it cannot be . ** 


intended but that he intended that the Feoffee ſhould have the Land „% 
in Oemeſne. Dubitatur, D. 29 H. 8. 33. 14. ee, 


Reverſion in 
Fee makes Ferffment and Livery to Leſſee for Years, tho' this Acceptance of the Feoffment cannot enure 
45 4 Surrender becauſe of the Eſtate for Life in Remainder, yet it ſhall enure as a Grant of his Efare for 


the Time to the Feoffor, or at leaſt a Licence to him to make Livery and ſo a good Feoffment. P. 40 E. 
N. 


— 
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B R. between Eedes and Knotsford ; But Mich. 40 & 41 El. B. R. this was adjudged to th 
contrary. See Feoffment (L) pl. S. and ſee Ow. 66. Trin. 41 Eliz. B. R. Knotts v. Everſtead. : 


4 


If Leſſor by z. Tf a Leſſee gives Licence to the Leſſor to make a Feoffment of 


Aſenr of Land to a Stranger, this is not any Surrender but only a Grant 
Lite and in Of his Term tor a little Time for the Licence ſhews that he does nat 
his Preſence [ntenD to pals his Eſtate, D. 29 P. 8. 33. 14. 5+ per Fitzherbert laid 
makes Live- it was ſo held in 5 I. 7. 36D | 

Lat will make a Leaſe at will, or a Surrender for the Time, and ſo the Livery good. 2 Roll. Feoff. 


ment (L) pl. 17 cites 40 El. per Cur. between Shepherd and Gray. 


4. So if Leſſee licences the Leſſor to make Livery, a fortiori this ig 


not any Surrender. Tr. 4 Ja. B. R. per Cur, in the Caſe of Sihle 
< P Agreed V. Searle. 


1 241 5. So if Leſſee for Bears makes Livery as Attorney ta the Leſſor, 
* 3 


K 2 E, this is not any Surrender, Tr. 5 Ja. B. R. per Cur. in the Caſe of 
in Caſe of Slble v. Searle. 2 | | 


Batty, alias 


Petty v. 'Trevillian.—S. P. For he does not make the wt ng for his own Right but as a Servant or Mi. 
miſter to the Leſſor, and by his Authority; And when the Leſſor made a Feoffment, he gave nothin 
but what he might rightfully paſs, which is only the Reverſion that is in him, and the Livery of the 
Leſſee gives nothing to the Feotfee but only a Means to paſs what the Leſſor might lawfully pais ; As if 
the Tenant makes nent of his Tenancy and the Lord as Attorney makes Livery, this does not ex. 
tinguiſh his Seigniory ; For he does nothing but by Authority given. Mo. 11. pl. 41. Hill. 4. E. 6, 
Anon. 

So if Leſſee for Life delivers Seiſin upon a Letter of Attorney, this is no Surrender ; Per Periam. D 33. b. 
Marg. pl. 14 & 13 cites Mich. 51 & 32 Eliz. C. B. Trevellian's Caſe. 


(6 pl. 11. 6. The Acceptance of a Voidable Leaſe will be a Surrender of a 


1/55 , $0od and ſure Leaſe. D. 3 & 4 Ma. 140. 43, 


takes a Conſideration for making a Leaſe for 21 Years and then marries, and ſhe and her Husband made the 
promiſed Leaſe. Before the 21 Years End the Leſſee ſurrenders and takes a new Leaſe for 21 Years more; 
the Husband dies; the Wife ouſts the Leſſee, who ſues in Chancery to have the firſt Leaſe continued for 
the Remaiuder of the firſt 21 Years, and not remedied here, the Surrender being voluntary. Cary's 
Rep. 29. cites 44 Eliz. Anon. 

A. and M. his Wife <cere Tenants for Life, afterward, the Leſſor by Indenture betwixt him, and A. and 
M. and B. their Son, dated 30 I. 21 Eliz. leaſed it to A. MH. and B. Habendum a die datus Inden- 
turz fot their Lives, and made Livery 23 Eliz. Secundum formam Chartæ, and it was reſolved by all 
the Court that the 2d Leaſe was void; For as much as it is Habendum a die datus, and the Livery 
made ſo long Time after it will not help it; But yet they held, that it was a Surrender of the firit 
Leaſe, for the Acceptance of the Indenture in the contracting, and Agreement to have a new Leaſe, 
made a Surrender of the firſt Leaſe; And it was adjudged ry Cro. E. 873, 874. pl. 12. Hill. 
44 Eliz. in C. B. Mellows v. May. Mo 636. pl. 876. S. C. Reſolved that the taking the ſecond 
Leaſe was a Surrender of the Eſtate of the Feme being Covert during the Coverture only. 

Acceptance of a vid Leaſe is not a Surrender of a good Leaſe. Hutt. 105. in Caſe of Watt v. Mayd- 
well, cited per Cur. as the Caſe of Baker v. Willoughby. 


Jo. 405. pl. . Ik a Leſſee for Years of a Dean and Chapter made before the Sta- 


8 1 tute ol 13 Eliz. after the Statute ACcepts a new Leaſe for the Reſidue of 


Lloyde y the Term by Force of the Proviſo of the Statute of 13 Eltz. but this 
Gregory. S C. new Leaſe is not good within the Proviſo but merely void; This ſhall 
accordingly. not be any Surrender of the firſt Leaſe ; But otherwiſe tis if the 
Cas Cro. new Leaſe be only voidable and not void. Mich, 13. Car. B. N. per 


2. S. C but Curtam between Fludd and Gregory upon Evidence at the Bar, but 
the Diver- this among other Things found lpectally, 


fity of void 
and voidable Leaſes does not appear there: 


D. 177 b. 8. Ik Feme Leſſee for Bears takes Baron who after accepts 3 
Ps S C new Leaſe for their Lives, this is a Surrender of the firſt Leaie. 


If a JL. C. 199. per Curiam Wroteſly v. Adams. 
Feme Leſſee 


for Tears marries, and then takes a new Leaſe for Life this extinguiſhers the Term; but if Husband di- 
agrees, then tis revived ; but if the new Leaſe had been made to the Husband and Wife, then it had 
been queſtionable, for the Eſtate paſſed by Implication, viz. by a Surrender in Law by the accepting 4 
new Leaſe; per Hobart. Ch. J. Hutt. 7,8. Trin 14 Jac, in Caſe of Swaine v. Holman.— Hob. 179. pl. 212. 

N Sy aln 
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7 v. Hollam S. C. but S. P. does not appear. Ibid 203. pl. 257 8. S Ch. f. fays, if 
de Keb Leaſe had been made to the Husband and Wife both, as it 64 but to her — bs 4 
his Death ſhe might have claim'd again by her old Term. Ibid. 226 S. C. cited by Hobart in 
Caſe of Anne Needler v. the Biſhop of Wincheſter that the Eftate was not totally ſurrendered as to 


the Feme. 


9. Ik Leſſee for Bears accepts a new Leaſe to commence preſently, If a Man 
this ts a Surrender For by this he admits the Leſſor to have ſuf: , a" 
fi:tent Pawer to make this new Leale, the which he cannot do with „ 
out a Surrender. * 37 . 6.18, ther Leaſe to 
. | the ſame Leſ- 
ſee of the ſame Land, the Acceptance of the Second Leaſe is a Surrender of the firſt Leaſe ; per Brudnell 
Ch. J. and Brooke J. which none of the other Juſtices denied, quod nota ; and it is not expreſſed there 
if the ſecond Leaſe was for more Years than the firſt or not; quod nota. Br. Surrender, pl. 14. cites 14, 


H. 8. 15 
* 8. cited 6 Rep 69. b. in Sir Moyle Finch's Caſe. 


10. So tho? the 2d Leaſe be for fewer Years than the firſt. D. 3 & 4 1f A leaſe 
Ma. 149. [b.] 43. [Whlttey v. Gough. ] - to B. for 100 


Years, and 
then grants the Reverſion to C. for two Years, and C. leaſes to B. for two Years, and B. accepts the 
Leaſe for two Years, this is no Surrender; for a Term of 100 Years cannot be drown'd in a Reverſion 
tor two Years, and yet the firſt Leaſe is determined; per Anderſon, which Periam granted, Le. 322, 
323. pl. 454. Hill. 31 Eliz C. B. in Caſe of Willis v. Whitewood. 

This is a Surrender of the firſt Leaſe, and is as if the firſt Leſſee had taken a new Leaſe for 2 Years 
of his Leflor. Cro. E. 302. pl. 1. Trin. 35 Eliz. B. R. in Caſe of Hughes v. Robotham. 


— 


11, If Leſſee for Bears by Indenture accepts a Leaſe for Bears by And where 
Parol ; this is a Surrender of the firſt Leaſe. D. 3 t 4 Ma. 140. 43, „Lenſisbf 


155 3 Parol, and 
[Wyltley v. Sough.] 7 e Trane 
| by Inden- 
ture, Brook makes a Quzre if this be not a Surrender. Br. Reſervation, pl. 17. cites 21 H.; 37. 


12, Tf Leſſee for Bears accepts a furure Leaſe to commence within ou E. 605. 
the firſt Term, this is a Surrender immediately. D. 40 El. B. N. F 3. Hut 


chins v 


between Maſon and Hutchins. 5 REP. 11. b. t bes Caſe retolved, Martin, S. C. 
becauie he by his Acceptance has affirm'd the Leſſor to have ability to accordingly ; 
make the Leaſe, the which he cannot do without Surrender, and cad che Lel- 
there cannot be a Fraction of che Eſtate, Ill. to be a Surrender for ber men en- 
Part of the Bears. 


h | Interim, and 
= take the 

Profits ——+ Cro. E. 521. pl. 49. Mich. 38 & 39 Eliz. C. B. Ives v. Sammes, S. C. accordingly.—2 

And. 51. pl. 38. S. C. accordingly.—8. 8 cited per Cur. Hutt. 105. in Caſe of Watts v. Mayd well. 


13. The Acceptance of one future Intereſt is nor any Surrender of Prior and 


another future Intereſt. 3 I). 6, 18, 8 « 
Leaſe to B. for 24 Years ; and about 2 Years after made a Leaſe to C. for 99 Years, to commence at a Day 
before. About 4 Years after the Leaſe to C. the Prior and Convent were tranſlated into a Dean and 
Chapter, and their Poſſeſſions confirm'd, and they then made a new Leaſe to C. for 99 Tears, to com- 
mence at a Day before. The Leaſe of 24 Years was ſtill in Being. Within a Year after, the Statute 
of 31 H. 8. of Diflolutions was made. Afterwards in 2 E. 6. they ſurrendered their Poſſeſſions, and a 
new Corporation was eſtabliſhed, reſerving to the King the Land in Leaſe, which he granted to W. 
in Fee. The Queſtion was, if W. might enter and avoid the 2 Leaſes of C. or either of them ? And 
the Court, prima facie, thought he might; and that the firſt 99 Vears Leaſe was drown'd, and ſur- 
render'd in Law by the taking the 2d, tho he had no Poſſeſſion of the Land at that Time, according 
to 3 H 6. 4. and that the 2d Leaſe was void by Statute 31 H 8. it being made within a Year before 
the Act, and the firſt Leaſe being in Eſſe &c. Tamen Curia adviſare vult. D. 279. b. 280. a. Mich. 
10 & 11 Eliz. Corbet's Caſe als. the Prior and Convent of Norwich's Caſe.—8Sce 2 Rep. 49. a. in 
the Archbiſhop of Canterbury's Caſe, Trin. 38 Eliz. B R. where this Caſe 1s ſaid to be denied by Pop- 
ham Ch. J. and ſome other Juſtices. [But, as it ſeems, this was with reſpect to the avoiding the Leaſes 
ol Colleges, Deans, and Chapters &c. by the Statute of 21 H. 8. 

If a Leaſe be made to begin at Michaelmas, and before that Time the Leſſor makes a new Leaſe to the 
fame Leſſee to commence preſently, the ſame is not any Surrender, and yet thereby the ſame 1s determined. 
Per Windham, which Anderſon granted, but Periam doubted. Le. 323. pl. 354. Hill. 31 Eliz. C. B. 
in Caſe of Willis v. Whitewood. | 
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14. Tf Leſſee for Years [of Part] accepts a Leaſe from the Leſſor It ſhall be 


of all bis Land in O. (where the Land lics) vet this is not any Sur: 1 19 


2 Err — — 4 


— 


130 Surrender. 


rhe felt of render; for peradventure be intended other Land. Tr. 5 Jac. 
-— _ 1 Per Curtam in Stble and Searl's Cale. | n a a B. . 


177. Gibſon v. Searle, S. C. 


* And be- 15. If Leſſee for Bears accepts a Grant of a Rent of him in 2 
OM Oy lon, payable at ſuch Feaſts, without limiting when ir Wal 4. = 
Berefit of it this is not a Surrender, becauſe * it does not appear that they n. 
aſter the tend that it ſhall flue out of the Reverſion, Tr. 5 Ja. B. R. Per 
Leaſe is de- Clixlam in Stble and Searle's Caſe. 


termined. 

Cro J. 177. in Caſe of Gibſon v. Searle. If Leſſee for Life takes a Grant of a Rent-charoe | 
fame Land for Life, it is a Surrender, according to *. |» 4 For otherwiſe the Recit-chas e 
rake Effect; bur if ſuch Leflee for Life takes it for Tears, it is no Surrender. Cro. J. 177. in Caſe of 
Gibſon v. Searl.—If the Rent-charge is to commence preſently, "tis an immediate Surrender of the Eſtat 
for Life. Oro. E. 87. Hill. 44 Eliz. C. B. in Caſe of Mellows v. May. —8. P. Mo. 637. pl. 876 10 
Caſe of Mellow v. May. | 2 85 


.. TI Bra 249 # 
Lt O22 15 260K, on, EY 
1 FP 


16. But if the Rent be granted to commence at acertain Tims Within 
the Term, this is a Surrender. Tr. 5 Ja. B. R. in Sible and 
Searle's Cale; Per Curiam. 27 . 7. 5, 
$0 of __ 17. . Ar 2 —_— NA per Leaſe of Veſtura 
ae Terrz; this is à Surrender, Tr. 5 Ja. B. R. Per Curiam in 
—_— of Sible v. Searle. wr 
ſiſt with | 
the Leaſe. Cro. J. 177. in Caſe of Gibſon v. Searle. 


Becauſe in- 18. So if Leſſee accepts a Grant of a Common out of the ſame Land; 
le this is a Surrender. Tr. 5 Ja. B. R. Per Cur. in Cale ok Sible 
Leaſe. Cro. v. Searle. | 
].177.inS.C. 


S. P debated 19, If Leſſee for 21 Years of a Manor accepts a Grant of the Office 
Cro. J. 84. of the Bailiwick of the Manor tor the 21 Years; thts is not any Sur⸗ 


Gibſon v. 


Scarles— kender Of the firſt Leaie, becauſe this Office is not any Intereſt in 

Adjudged the Thing leaſen, but only an Authority; and peradventure it was 

- noSurren- intended that he ſhould be Bally of the Reverſion, to pay the Rent 
der. Fro] due by himſelf to the Leſſor, Tr. 5 Ja. B. R. adjudged between 

Tin E Tac. Sible and Searle. 

N. 


Leſſee for Years of a Manor takes a Leaſe of the Bailiwick of the Manor; this is no Surrender of his 
Term, becauſe it is of a Thing which is collateral. Godb. 153. Gage v. Peacock. Noy 12. S. C. 

The Bailiff of Weſtminſter is commonly a great Man, who hath alſo Leaſes in Weſtminſter of the 
Demiſe of the Dean and Chapter, and yet it was never intended to be any Surrender. Cro. J. 177. in 
the Caſe of Gibſon v Searle. | 


Cro. J. 7. 20. So the Acceptance by Leſſee for Bears of a Manor of the 


cites it to 


Ste wardſhip of the Manor, fg not any Surrender for the Cauſe afore- 
have b | | 181 
ſo adjudged laid. Tr, 5 Ja, B. R. cited to be adjudged, 2s 

in the Caſe 

of Sir Valentine Brown. 


„(k, Be- 21. So lk Leſſee for Bears of a Park, accepts a Grant of the Keeper. 
cauſe ir 5 ſhip of the Park, this is not any Surrender, becauſe a Keeper has na 
collateral :o Intereſt in the Park. Tr. 5 Ja. B. R. cited to be one Sr Fob» 
the Land, Chamberlain's Cale, for Preſtbury Park in Glouceſterſhire, 


Cro. J. 177. | 
in Caſe of Gibſon v. Searl, cites 8 C. King H. 8. granted the Cuſtody of the Park of O. with rea- 
ſonable Herbage, to G. and alſo the Manor of O. cum pertinentiis, and 100 Load of Wood (excepting the 
Park, the Deer, and the Wood) for 50 Years, if the Grantee ſhould ſo -long live. G. ſurrender'd the Letters 
Patents in Chancery to be cancel'd, (and fo they were) to the Intent the King might grant a new Leaſe 
to P. and accordingly a new Leaſe was granted to P. of the Manor of O. as it was before granted to G. 
And afterwards Anno 5 & 6 Ph. & Mar. the Office of Keeper of the Park <vas granted to the ſame P. awithout 
the Proviſo of his living 50 Years, or ſaying reaſonable Herbage. The Reporter concludes with a 1 
| £1 that 


* „„ 5 4 ” 


CY Cn CE III 


Surrender. | DH 131 


Tat he heard Sir H. Yelverton ſay the Judges were of O inion that he had but the Cuſtody F th 
— yo Intereſt in it; for that by the Acceptance of the Cuſtody of the Park, when « bed 
T caſe of it before, it was a Surrender of his. Leaſe. Godb. 413, 414, 425. pl. 491. Trin. 21 Jac. B.R. 
Lord Zouch v. Moore. 


22. A Prioreſs leaſes to T. for Term of Life, who takes Feme, and after 
the Prioreſs comes to T. and Z. ſays to her that his Will is that fhe enter in- 
to the Land, by which the enters; this is a good Surrender; Quad nota ; 
and then ſhe leaſed again to him and his Feme. Br. Surrender, pl. 1. 
cites 40 E. 3. 24. ; 3 
23. If Tenant for Life ſurrenders to him in Reverſion out of the Land, to 
which he agrees, the Franktenement by this is in him immediately, and 
he is Tenant to bring Action by Præcipe quod reddat without Entry, bur 
he ſhall not have Treſpaſs without Entry. Br. Surrender, pl. 50. cites 


21H 


J. J. 
24. If Leſſee for 10 Tears of Land takes a new Leaſe of the ſame Lands But if Leſee 
of his Leſſor for 20 Years, it is a Surrender of the firſt Leaſe &c. Jer Tears of 


the Kin 
Perk. S. 6 17. ö N takes a 22 


ö Le or 
more Years of the ſame Land of the King, this ſecond Leaſe is meerly void ; and therefore 2 ccep- 


tance of it ſhall not cauſe a Surrender of the other Leaſe. Agreed by the Barons; and they ſaid it was 
ſo beld in Farris and Wing's Caſe. Lane 22. The Caſe of St. Saviour's in Southwark. | 


25. If a Man make a Leaſe for 40 ars, and the Leſſee afterwards takes a So it is if a 
Leaſe for 20 Nears upon Condition, that if he does ſuch an Af, that then Man make a 
the Leaſe for 20 Tears ſhall be void; and after the Leſſee breaks the Condi- Leaſe for 40 


. . . 2 Ye e 2 d 
tion, by force whereof the 2d Leaſe is void, notwithſtanding the Leaſe the Leſſor 


for 40 Years is ſurrender'd; for the Condition is annex'd to the Leaſe grants the 


for 20 Years, but the Surrender was abſolute. 2 Inſt. 218. b. 4 2 7 to 
e Lejjee 
upon Condition, and after the Condition is broken the Term was abſolutely ſurrender'd. 2 Inſt. 218. b. 


And the Diverſity is when the Leſſor grants the Reverſion to the Leſſee upon Condition; and when the 
Leſſee grants or ſurrenders his Eſtate to the Leſſor ; for a Condition annex'd to a Surrender may reveſt the 
particular Eſtate, becauſe the Surrender is conditional. But when the Leſſor grants the Reverſion to 


the Leſſee upon Condition, there the Condition is annex'd to the Reverſion, and the Surrender abſolute. 
2 Inſt, 218. b. 


26. Leaſe for Years to A. Afterwards a Leaſe is granted to B. to com- 
meace at the End of the Leaſe to A. A. takes a new Leaſe. This is a Sur- 
render of his other Leaſe, and B. may enter. Pl. C. 198. b. Wroteſley 
v. Adams. | | 


27. Leſſee for Years of a Houſe, accepts the Office of the Cuſtody of the By 4 againſt 
ſame Houſe for Life, with a Fee for Exerciſe of the ſaid Office, If this 2, tis a Sur. 


be a Surrender? No Judgment was given, but the Matter was left to — 


the Determination of ſome of the Privy Council &c. D. 200, b. pl. 62. — Adjudg'd 
Paſch. 3 Eliz. Earl of Arundel v. Lord Grey. dat tis a 


tht ö | OE, | Surrender. 
Ibid. in Marg. cites 3 Jac. Gibbs v. Searles. S. P. cited as adjudged a Surrender; for tis another 


Intereſt, and cannot ſtand with the firſt Leaſe. Cro. J. 177. in Caſe of Gibſon v. Searl. 


28. A. Tenant for Liſe, Remainder to B. in Tail. B. levies a Fine, with 
Proclamations ſur Conciſſit, to A. and C. for their Lives. This Fine bars the 
Intail during the faid 2 Lives only, and is not a Diſcontinuance om- 
nino; for B. was ſeiſed by force of the Tail, and the Fine is Sur Con- 
ceſſit. It ſeems that A.'s Acceptance of this Eitate to him and C. is a Sur- 
render of the former Eſtate which he had; as in caſe of a Leaſe tor Years 
made to A. and, during the Years, he accepts a Leaſe tor Years of the 
ſame Land to him and B. Jenk. 321. pl. 28. 

29. Leſſee for Nears deviſed his Term to F. S. and made his Wife Execu- Mo. 355. pl. 
trix, and died. The Widow enter'd, and proved the Will, and married 487. Carter 


again; and this 2d Husband takes a Leaſe from the Leſſor. F. S. enter'd, 8. 8 


and grants all his Eftate to the Husbaud and Wife. The Opinion of the ingly. 
Court 


132 Surrender. 


— ... 


— — 


Court was clearly, without Argument, that by this Acceptance of the 
new Leaſe by the Husband, the Term, which the Feme had to another 
Uſe, viz. to the Uſe of the Teſtator, ſhall be deem'd a Surrender 

Owen. 56. Trin. 27 Eliz. Carter v. Lowe. | 
30. Leſſee for 21 Nears took a Leaſe of the ſame Lands for 40 Nears, fh 
begin immediately after the Death of F. S. This is no preſent Surrender 
ot the firit Term ; but if J. S. die within the Term, then 'tis a Surren- 
der; for it may be J. S. may ſurvive the firſt Term. 4 Le. 30. pl. 83. 

Paſch. 30 Eliz. in B. R. Anon. 

Ow. 97. S. C. 31. A. Leſſee for 30 Tears leaſes for 19 to B. A. agreed with C. by Ar. 
by Name of ticles in Writing, That B. ſhould have a Leaſe for 3 Tears more in the ſame 


Peryn v. * and other Lands, and that it ſpould not be a Surrender of his other Leaſe, 


len.—— Cro. p 3 
F. 1-3. S. C. B. afterwards agreed to the Articles. Per Cur. This is no Surrender. Le, 
but ſome 303. pl. 420. Trin. 30 Eliz. C. B. Pory v. Allen. 

what diffe- | 

rently ſtated ; and there adjudged, that Words and Acts betaveen Strangers can make no Surrender, as an 
Agreement between A. and B. that C. ſhall hold for 3 Years Lands, of which C. had a Leaſe for 1; 
Years, and other Lands at a greater Rent, cannot make an After-agreement of C. to be a Surrender of 
his Term for 17 Years. 


4 Le. 161. 32, Tenant in Socage leaſed his Land for 8 Years, and died, his 
pl. 26: - C. Heir within the Age ot 8 Years. The Mother being Guardian in Hocage, 
83888 leaſed by Indenture to the ſame Leſſee for $4.3 00s. Per Cur. The firſt 

eaſe made by Guardian by 


Le. 322. pl. Leaſe is ſurrender'd; but otherwiſe on a 
454. S. C. by Nurture. Le. 158. pl. 226. Mich. 31 Eliz. C. B. Anon. 

the Name of 

Willis v. White wood; and Anderſon ſaid, That ſurrender'd it cannot be; for the Guardian has not any 
Reverſion capable of a Surrender, but only an Authority given to her by the Law to take the Profits to 
the Uſe of the Heir; but yet perhaps it is determin'd by Conſequence and Operation of Law. 
Ow. 45. S. C. accordingly, by Anderſon. -4 Le. 7 = 31. S. C. by Name of Willet v. Wilkinſon, 
ſays, it was adjudged, that this was a Surrender of the firſt Leaſe ; and ſays, Note, the 2d Leaſe was 
made in the Name of the Guardian. S. C. cited, Arg. in Caſe of Watts v. Maidwell, by the Name 
of Mills v. Whitewood ; and that 1t was MS no Surrender. Hutt. 105. Litt. Rep. 282. Arg. 
in Caſe of Maydwell v. Watts, cites S. C. by Name of Wills v. Whitewould, and that it was adjudged 
no Surrender, becauſe Guardian in Socage cannot take a Surrender, for he has no Reverſion. 


2 Le. 188. 33. Magdalen-College in Oxford 20 Dec. 8 Eliz. leaſed a Meſuage 
pl. 286. Trin. zo N. F. for 20 Years from Mich. next. And after, on the 25 Odlober, 21 
32 Eltz. S. C. Eig. they did leaſe the ſame Meſuage to V. F. the ſame Perſon For 20 
adjournatur. a | . 2 
Years from Mich. next. Aiterwards on the 31 Auguſt, the 30 Eliz. they 
leaſed to J. N. for 20 Years. The Acceptance of the 2d Leaſe by W. S. 
is a Surrender of the firſt, and is ſo immediately on the Acceptance, and 
not good to the Michaelmas following; and fo the 2d Leaſe is but 
a Leaſe to begin in futuro. Poph. 9. Hill. 35 Eliz, Thomſon v. 
Trafford. | 
* Hutt, 104, 34. A. made a Leaſe by Deed to B. 14 December, 14 Fac. [which was 
105. 8. C. in- in 1617] to commence at Lady-Day 1619, for 41 Years. Atterwards upon 
ſtead of Jan. the 3 December, 15 Fac. [which was 1618. ] A. /eaſed the ſame Land 7 
mentions the ö 
2d Leaſe to C. for 99 Tears, to commence t preſently. Afterwards 14 * Fan. 16 Fac. 
B. to be [Which was Jan. 1619] A. made another Leaſe to B. for 41 Nears of the 
dated the 14 fame Land, t commence 17 November 1619. All which Leaſes were by 
2 Jac: Indenture. The ſole Queſtion was, Whether the taking of the ad Leaſe 
from 1; Nov. Of the ſame Land by B. the firſt Leſſee, be a Surrender. It was reſolv'd, 
1619; and that the firſt Leaſe was nor ſurrender'd or determin'd ; that the 2 Terms 
that B. ac- which C. took can never meet or claſh together, and conſequently it 
panes Ja rip cannot be a Surrender; and Judgment was given accordingly, Litt. 
enter'd.— Rep. 268. Paſch. 5 Car. & 279. Trin. 5 Car. C. B. Watts v. Mayd- 
+Hutt., well. 
ſays, that the 
Leaſe to C. was to commence from the Annunciation laſt; and that C enter'd, and was thereof poſleſs'd, 
and that afterwards (ut ſupra) A. made the ſaid 2d Leaſe to B. Hutt. 105. ſays, it was adjudg'd for 
the Plaintiff, becauſe by the Leaſe mace to C. for 99 Years, and her Entry, A. had but a Rever- 


ſion, 


„ 


Surtenider. I 33 


eee eee = — * 
ſion, and could not by his Contract made afterwards with B. give any Intereſt to B. This Leaſe made 


B vir. his former aſe, was good in Intereſt, being to commence at a Day to come, and is grantable 
ee, may be ſurrender d or determin'd by Matter in Law before the Commencement thereof, As 
11 ho rake a new Leaſe to commence preſently, which ſee in 37 H. 6. 29. 22 E. 4. for it inures in Con- 
N And in this Caſe it had been without Queſtion, that the taking of the new Leaſe had been a 
tra " "der of the former, if it were not by reaſon of the Leaſe for 99 Years, which 1s for ſo great a 
oper of Years, that diſables him to contract for 41 Years. 


35. Where an Officer for Life accepts of another Grant of the ſame Of- S. C. cited 
ice ro him and another, it is not any Surrender of the firſt Grant. Re- . 
{>lved. Cro. C. 259. Trin. 8 Car. B. R. Walker v. Sir John Lamb. 2 


is mentiond 
that if an 
Officer for Life accepts of a new Grant it is no Surrender of his former Grant without mentioning the 
2d Grant being to him and another, But where two were joint Officers for Life, and to the Sur- 
wvivor, and they ſurrendered in Order that a new Grant might be made to one of them and a Stranger, 
the Acceptance of the new Grant by that one would be a Surrender. Vent. 297. Trin. 28 Car. 2. 
B R. Woodward v. Aſton. 2 Mod. 95. S. C. accordingly. 


36. A. was Leſſee of H. 8. by Patent for 21 Years, the Reverſion to B. 
Atterwards B. by Deed reciting the Lands, but miſ=reciting the Dates of the 
ſeveral Letters Patents, grants all the Lands to the ſaid A. for 21 Years after 
the Expiration hujuſmodi Literarum Patentium. This Acceptance of the 
2d Leaſe ſeems to be a Surrender of the firſt, the Commencement being 
reterr'd to the Expiration of the ſaid Letters Patents, and not of the 
Term, and ſo the 2d Leaſe ſhall commence immediately. See Grants, 

(2) pl. 6. Bur ſee Prerogative (Q. b. 2.) pl. 4. and the Notes. 3 
37. Leſſee tor Years of Lands held of a Prebendary for gg Years by a Ibid. it is 
Leaſe made in 4 E. 6. to commence after the Expiration of idea ons {which 
Leaſes, employ" d ſome Friends to take new Leaſes of the ſucceeding Preben- an Addition, 
daries, in Truſt for him, who accordingly did ſo. The Doubt was, or Remark of 
whether this was good Evidence of the Surrender of this old Leaſe ; the Reporter] 

and the Court inclin'd that it was. But the next Day the Jury found 10 1 And 
that it was no Surrender. Sid. 15. pl. 6. Paſch. 14. Car. 2. B. R. on a who roy 
Trial at Bar, Gie v. Rider. that 4 Leue 
| in Truſt, 
which is in another Perſon, and made in Majorem Cautelam, ſhould be a Surrender. 


38. Leſſee for Life accepts a Leaſe for Years. This is a Surrender of his & if he ac- 
Eſtate for Lite; agreed. All. 59. Paſch. 24 Car. B. R. in Caſe of Ber- P's Leaſe 


Will. Mo. 
nard v. Bonner. G7 3s Caſe 
5 N of Mellow 
Cro. E. 874. in Caſe of Mellows v. May. 


v. May. 


39. Jointenants of a Houſe join in a Leaſe, ro commence the next 
Day. Aiterwards the ſame Day 2 of the 3 demiſe the ſame Houſe to the 
ſame Leſſee for the ſame Term, to commence from the ſame Day. This is a 
Surrender of the firit Leaſe, and a new Leaſe of their 2 Parts; and the 
old Leaſe continues as to the 34 Part of him that did not join in the ad 
Leaſe, and the Leſſee's Entry and Poſſeſſion was by both Leaſes, viz. 
ot the 3d Part by the firſt Leaſe, and of the 2 Parts of the 2 others by 


the 2d Leaſe, 3 Lev. 11). Paſch. 34 Car. 2. in Cam. Scacc. Turbervill 
v. Stockton, 


M m (GG) What 


— lt. 


Surrender. 
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See (F). (G) Mat Aft or Thing ſhall be ſaid a Surrender, 


25 3 4, 5 — 
Remitter (E) 


I. FF there be Leſſee for Life, the Reverſion to an Infant, and the 
Letſee makes Feoffment in Fee to him in Reverſion, this is d 


Surrender, 39 E. 3. 29. 5 
Co. Litt. 42. 2. Ik Tenant for Life makes Feoffment in Fee to him in Revyerſion, 


EN ig tho he be of tull Age, vet this 1s a Surrender, 39 E. 3. 29. 
8. B. — Perk pl. 616. S. P. And ſo if he infeoffs him in the Remainder for Life. 


If Texant 3. But other wiſe it is, if Tenant for Life infeoffs him in Remainder 
lam in in Tail; fot this deveſts the Remainder, and lo paſſes as a Feofe 
Remainder ; ment. 41 All. 2. adjudged, 


this is a Sur- | | 
render; Per Perſey, Kirton and Clopton, in a Scire facias ; and yet Belk. awarded contra. Br. Sur- 


render, pl. 7. cites 50 E. 3. 6. 


4. Ik Leſſee for Life infeoffs Baron and Feme in Reverſion in Right 

of the Feme, thts is a Surrender, (admitting that it is not a Fortei⸗ 

* Br. Sur- 5. Bur it the Leflee for Life grants his Eſtate to the Baron and Feme 

render, pl. in Reverſion in Right of the Feme, this is not any Surrender for the 

eee Benelit of the Baron. * 21 ID. 7. 40 Curta. i 14 H. 7. Rent tt- 
Ir hat! Vived. 2 Curia. Contra 11 E. 2. Age 144. adjudged. 


enure by 
Way of Grant Perk. S. 82. Where a Man leaſes Land for Life, and has Iſſue two Daughters, and 


dies, and the one takes Baron, and the Tenant grants to her and her Baron all his Eſtate, this is no Surren- 
der; Per Vaviſor clearly. Br. Summons and Severance, pl. 14. cites 21 H. 7. 40.-—S.P. Perk 8. 
623. cites 2 H. 7. 14 


RALY) 6. Tf Leflee for Life be the Reverſion to a Baron in F ee, and Leſſee 
Fol 497. leaſes the Land to the Baron for the Lite of the Baron, and then the 


There Baron dies, and then the Leſſee dies; the Wite ſhall not be endow 
Niang Ofthis, becauſe there was a Poſſibility of Reverſion during the Co 


Land for Verture, as to the Franktenement, (which proves that this was not 


Term of Life» any Surrender) x E. 3. 16. Per Tond. 

der to V in Tail, and the Tenant for Life leas'd it to him in Remainder for Term of Life of him in Remain- 
der, who took Feme and died, and the firſt Leſſee enter'd, and the Feme was barr'd ot Dower ; and 
ſo this is no Surrender. Br. Surrender, pl 49. cites 30 E. 3. 27. and Fitzh. Dower 55. 

So where A. was Tenant for Life, the Remainder to W. in Fee, and A. alien d io Ill for the Life of W.— 
died, and A. re entered, and the Feme of W. brought Writ of Dower, and was barr'd ; for this 
Alienation is no Forfeiture nor Surrender, becauſe it was to him in the next Remainder; Quære Legem 
inde. Br. Forfeiture de Terres, pl. 91. cites 13 R. 2. and Fitzh. Dower. 


n. Tf Baron and Feme ſeiſed in Right of the Feme for the Life of 
2 "oY leaſe by 228 — him — yp tor the Life of the 

zaron, this is not any Surrender; for by this taking he affirms 
Reverſion in him in Reverſion. 29 All. 64. * 
So of ſuch ; - It pong” Lite _ gh 7 AD oy the Life of the Leſſor, 
kerle no nn it is not any Surrender as a Poſſibility to have it again 
in Remain- fell. ik the Leftor Dies before himſelf, 1 E. 3. 15. adjudged, 


Eftates, pl. | 
67. cites H. 13 R. 2 But if Tenant for Life aliens to him in Reverſion for Term de Auter Vie, tis a 
good Surrender. Br. Forfeiture de Terres, pl. 83. cites 24 E. 3. 68. 

So if Leſſee for Life of Land leaſes the ſame Land to him in the Reverſion for Liſe, the Remainder unto 
a Stranger in Fee, the ſame is no Surrender; Cauſa patet. Perk. S. 620. 
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good and ſure Leaſe, D. 3 © 4 Ma. 140. 43. 


. 


. 
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9. [But] if Leſſee for Life leaſes to the Leſſor for the Life of the If Tera fe, 
Leiſee, this is a Surrender, becaule he has not any Poſlibilicy of Re- — 2 
verſion, tho there be a Poflibility of an Occupancy; for this is all Lands « 5% 
one with a Grant of his Eſtate. 2323 


| #f..: 1 8 ; Habendum | 
to him during the Life of the Tenant for Life e N W this is not good without Livery of 
Seifin ; nor is this Leaſe any Surrender either in Law or in Deed, to him in the Reverſion. By all the 
Juſtices of C. B. Bendl. 152. pl. 211. Paſch. 8 Eliz. Brown v. Kinſwell. — Ibid. 33. pl. $1. Browne 
v. Kingſton, S. C. bur ſtates it of a Leaſe made by Tenant Pur auter Vie; and that he made the Leaſe 
to the Reverſioner, Habendum to him during the Life of the Leſſor rendring to him certain Rent. And 
the Juſtices were of Opinion, that this is not good without Livery, nor is itany Surrender, 


10. So if Leſſee for Life leaſes to the Leſſor for the Life of the Leſ- 
ſor and Leflee, this is a Surrender, becauſe there is not any Poſli⸗ 
bility of Reverſion. PD. 16 Ja. in the Exchequer Chamber, upon 


an Engliſh Bill, adjudged by all the Barons, between the King 


and the Lord Dudley. : 
11. The Acceptance of a voidable Leaſe will be a Surrender of a 01 pl. 6: 


| This is the 
Caſe of Whitley v. Gough. A Guardian 882 took a Feoffment of the Infant within Age that 
was in Ward, and the Infant brought an Aſſiſe, and the Guardian ſhall be adjudged a Diſſeiſor; which 
proves that the Feoffment, as againſt the Infant, was void; and yet by Acceptance thereof the Intere ſt of 
tle Guardian was ſurrendered. 2 Inſt. 218. b. N 


12. Ik there are 2 Coparceners, of whom one is within Age, and in Br. Surren- 
Ward, and the other aliens ro B. who purchaſes the Yard of the * -- = 
Land and Body of the Lord, and after ar full Age of the Ward ir is 4. cordiagiy. 
agreed between them, that Partition ſhall be made; and upon this they 
put themſel ves in Arbitrement, and the Arbitrator awards a Severance, 


and aſſigns their Parts, tu which the Ward does not agree, yet this 


is a Surrender, ſcil. the Submiſſion and Award. 3x All. 26. 


adjudged. 


13. Ik a Leſſee grants Part of his Eſtate to the Leſſor, by which a Roll. Rep 
Reverſion continues in himſelf, this is not any Surrender. My 3374356 yl 
Reports, | I4 1a, | | N 2 + 388 


Jac. Bacon 
| v. Waller, — 
(I) pl. 1. S. C hut if Leſſee for Life grants his Eſtate to him who has the Reverſion in Fee in his 
own Right, and immediate to the particular Eſtate, this ſhall enure by Way of Surrender. Perk. 
8. 82. e 


14. As if Leſſee for 20 Years grants all his Eſtate to the Leſſor, ex- Roll. R 387. 
cept a Month or a Day at the End of the Term, this is not any Sur- Fog B. R 
render, becauſe the Leflee has a Reverſion, Mp Reports, Ad⸗ { en 


Judged Bacon v. Waller, | ; Bulſt. 204. 


C. &. P. 
by Coke Ch. J. accordingly; and ſaid it is very clear he ſhall have it in ſeveral. —(T) pl. 2. S. C. 


15. Ik Leſſee for Lite grants all his Eſtate to the Leſſor, this ts d But if Leſes 
Surrender. 7 D. 6. 4. b. | f 3 


Eſtate to Leſſor rendring Rent, it is no Surrender. Arg. 2 Roll. R. 4-4. cites Bendl. Rep. This 
ſhall nor enure as a Surrender, becauſe there wants Words of Surrender, but ſhall enure by Way of 
Grant only. 4 Le. 257. cites ir as adjudged 44 Eliz. in B.R. | | 


: 16. Tf Leſſee for Life leaſes to the Leſſor in Reverſion, and to the 


Heirs of his Body for the Lite of the Leſſee, this is not any Surren- 


der; For peradventure there may be an Heir of the Body, who 


hall not ve Heir general, and the Eftates divided. 13 E, 5. 45. ad- 


17. Tf Tenant for Life be contented and agreed with him in Rever- 
ſion, that he ſhall have the Land and his Intereſt for a certain annual 


Rent, AND that it Tenant for Lite ſurvive him in Beverſion, chat he 
thall have the Land again; This is not any Surrender arte be. 
C 


iS =. __ Surrender. 
_ he ſhews that the Leſſor ſhall not have all his Eſtate. D. g. 

| 15. 251. 93. | 
It was a- > So tf the Tenant for Life be contented and agreed with him in 
88 the Reverſion that he ſhall have the Land and his Intereſt for a certain 
Brown and annual Rent ; This Agreement being by Parol ts not any Surrey: 

Binglwell, der; For if it ſhould be a Surrender, then the Reverſion of t 


A* c 
har a Leaſe Rent ſhould be vold, this being by Parol, and his Intent is — 
{or 1er5M4) rent to have the Rent. And therefore it ſeems that this is but a Leaſe 


be deter- 


mined by At Will no Livery being made and fo the Kent well relerved. O.. 
I erdt im- El. 251, 93, per Curiam. But the Juſtices of Alſize e contra, 


lying a | 
dag a Contentment of Leſſee, that the Leſſor ſhould have the Lands again: But 'twas there doubted it 
a Legſe ſer Lite may be ſo determined, and where in the principal Caſe the Leſſee delivered the Indenture 
containing the Demiſe to a Stranger to deliver Simul cum toto Statu & Intereſſe te rmini pradicti to the Lef. 
ſor, upon the Leſſor's Agreement to pay to Leſſee 501. And that Superinde the Stranger deliver'd &c. 
accordingly, and the Leſſor accepted thereof, and plucked away the Seal; And all this was found h 
the Verdict, and further, that the Leſſe cas content, and afterwards the Leſſor made a new Leaſe; This 
is a good Surrender as if it had been found that he had uſed ſuch Words. Cro, E. 487 pl. 4. Mich. 38 
& 30 Eliz. B. R. Sleigh v. Bateman. 

When Leſſee for Years agrees with Leſſor, and is content that the Leſſor ſhall have the Land again, 
"tis a good Surrender of a Term ſor Years. Cro. E. 448. Sleigh v. Bateman. 


— 


19. If a Man leaſes for Years the Remainder over for Tears, and after 
the firſt Termor grants his Intereſt to the Leſſor, this is no Surrender by 
Reaſon of the Meſne Intereſt of the Term in Remainder. Br. Surren— 
der, pl. 52. cites 31 H. 3. & lib. Perkins tit. Surrender. 
20. And if Termor makes his Leſſor his Executor and dies, this is no Sur- 
render; For he has it to another Uſe ; Contra W horwood. Br. Surren- 
pl. 52. cites 31 H. 3. & lib. Perkins tit. Surrender. | 
Br. Aſſire, 21. Where a Man leaſes for Nears rendering Rent, and the Leſſee waives 
3 the Poſſeſſion for Greatneſs of the Rent, and takes away his Goods, and the 
If the Leſee Leſſor enters, his Entry is not lawtul ; For this is no Surrender, Br, 


waives the Surrender, pl. 25. cites 8. Aſſ. 20. 

Poſſeſſion this 

is no Surrender by the Opinion of the Court unleſs the Leſſor agrees to it, and enters, & quzre inde ; 
for the Waiver does not expreſs the Intent of the Leſſee. Br. Surrender, pl. 45. cites 5 H. 6. 1. 


22. Tenant by the Curteſy was, the Reverſſon to Baron and Feme ; the 2. 
nant by the Curteſy infeoffed the Baron and Feme. 'This was adjudged a Sur- 
render to the Feme, and no Feoffinent; and fo ſee that if the Feme dies 
without Iſſue, the Heir of the Feme may enter upon the Baron; quod 

nota. Br. Surrender, pl. 26. cites 11 Aff. 14. 
If a Man 23. Formedon againit Tenant for Term of Life the Remainder to W. for 
Filed of Term of Life, and this ſame Tenant for Term of Life grants or Leaſes his E- 
Land leaſe 3 a : ET; 
the ſame ate to him in Remainder for Term of Life, Habend. to the Grantee in Re- 
Land -for mainder for Term of Life of the ſame Grantor ; and per Wilby J. clearly 
Life and this is only a Surrender; Contra if the Tenant for Life had leaſed to a 
grants the Stranger tor 'Term of Lite of the Stranger, this had been a Forfeiture. 
Remainder B © F | I 
"to 4 Stran. Br. Surrender, pl. 17. cites 24 E. 3. 32. 68. 
ger for Life, | : | 

nd the Leſſee for Life grants his Eſtate to him in the Remainder for Life ; the Law ſays, That this ſhall 
anure by way of Surrender. Perk. S. 616. cites 14 H. 8. 15. 
c 
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24. Aſſize; Feme Tenant in Tail after Paſibility of Iſſue extinct, the Re- 
derſion to R. in Fee took Baron, the Baron and Feme alien'd to him in Rever- 
ion, rendering Rent for Life of the Baron, by Deed indented with Clauſe of 
Re-entry for Non-payment by 8 Days. The Alienee alien d over; the Rent 
Was] arrear ; the Baron and Feme enter'd for the Rent arrear, and the 
ntry adjudged Lawtul by Reaſon of the Rent arrear, and not of the 
Alienation of the Alienee, and it cannot be adjudged a Surrender, becauſe 
it was by the Baron for his Life, and the Feme may ſurvive him. Br. 
Conditions, pl. 112. cites 29 Aſſ. 64. | 
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25. A. 


— — — 


Surrender. 137 0 


7 A. bound by Statute to B. His Land 1s extended. C. recovers againſt 
B. in Debt, and the Land extended by B. is now extended by Elegit to C. A. 

rants his Eſtate to the Conuſee; tis no Surrender. 3 Le. 156. pl. 205. 
m Caſe of Cadee v. Oliver, Arg. cites 29 Aſſ. 64. by Seton. 

26. In Aſſiſe; Land was given to A. a Baſtard, and to E. his Feme, and 
the Heirs of A. who had Iſſue C, and after A. died, and C. too F. to Baron; 
alter which Tenant for Term of Life gave the Land to T1 F. and C. his 

e 


Feme, and to the Heirs of F. and after C. died without Iſſue, by which the 
Lord enter d for Eſcheat, and the Baron brought Affiſe, and upon Argu- 
ment and Adjournment, the Opinion of the Court was againſt the Plain- 
tiff; by which he was nonſuited; for becauſe C. the Feme was within 
Age and alſo Covert Baron, this was taken as a Surrender and not a Gift to 
the Baron ; and then becauſe he is not Heir of the part of the Father of 
C. ſcil. of the part of A. who was a Baſtard, to whom the Land was given 
in Fee, and E. who is yet alive had only tor term of Lite, therefore tis a 
Surrender; quod mirum mihi! by Reaſon that the Baron was join'd. Br. 
Surrender, pl. 34. cites 39. Aff. 7. | 
27. Land was given to R. and F. his Feme and the Heirs of R. and R. 
died having Iſſue a Daughter C. whotcok to Baron O. and after . who ſur- 
vived, gave the Land to C. and O. her Baron in Tail, the Remainder in Fee 
10 O. Quere, if it be a Surrender? Ir ſeems that it is not by Reaſon that 
the Baron is joined with her. Br. Surrender, pl. 20. cites 39 E. 3. 29. 
28. Land was given to Baron and Feme, the Remainder to F. F. the Ba- 
ron diſcontinued and retook to him and his Feme the Remainder to W. N. and 
died ; The Feme claim'd in by the ſecoad Eftate, and ſurrendered part to N. 
N. in the laſt Remainder ; and becauſe the Feme by the taking of the ſecond 
Fate was remitted, and the firſt Remainder alſo, therefore this Gift is xo 
= Surrender to the ſecond Remainder, but only a Grant of his Eſtate: For the 
Remainder is in J. S. by Award. Br. Surrender, pl. 36. cites 41 Aſſ. 1. 
3 29. It my Termor agrees that I ſhall make Feoffment to a Stranger, this is Naked Gn- 
a Surrender; per Frowick Ch. J. who ſaid that this Caſe is adjudged in /ert of Te- 
our Books. Brooke lays, 2 where? becauſe he believes that it is Tit. ge 
not Law. Br. Surrender, pl. 48. cites 41. Aſſ. 2. 13 
ſhould make a Feoffment, amounts not to Surrender of the Eſtate for Life. Reſolved per Cur. Hill 2 W. * 
B. R. Carth. 110. Swift v. Heath. | 


30. A, leaſed to B. for Life the Remainder to C. in tail, the Remain- 
der to D. in Fee, and after B. aliens to C. and his Feme ; this is no Sur- 
render, by Reaſon that the Feme was Fointenant. Br. Forfeiture de ter- 
res. pl. 84. Cites 41 Aſſ. 2. 

31. It the Tenant in Dower leaſes her Eſtate to the Heir, rendering Rent, Br. Voucher, 
for Term of her Life, the Heir ſhall have his Age in the Life of the Te- 5 39: cites 
nant in Dower; for this is 4 Surrender, and the Heir is in by the An- 8 8.62 
ceſtor. Br. Age, pl. 8. cites 45 E. 3. 13. Per Finch. cites 8 8 


Br. Surren- 
der, pl. 5. cites S. C. 


32. In Scire Facias upon a Fine, it ſeems by the Argument, that 
where Fine is levied to Baron and Feme in Tail, the Remainder 120 V. in 
Fee, and the Baron dies without Iſſue, and the Feme leaſes her Eſtate to N. 
who has IfTue, and dies, the Iflue ſhall not have Scire Facias to execute 
the Fine ; becauſe the Leaſe ro W. the Father was a Surrender. Br Sur- 
render, pl. 6. cites 45 E. 3. 18. 
33. Fee Simple cannot be ſurrender'd without Livery of Seiſiu. Br. Con- 
feſſion, pl. 15. cites 12 H. 4. 20. 21. . | 
34. It a Man leaſes his Land for 20 Years, and after grants a Rent- Br. Charge, 
charge of 20 s. out of it, and after the Termor grants his Term to the Leſſor E 10, cites 
within 4 Tears, the Leſſor ſhall 18 charged within the 20 Years ; tor * ©. 
n this 


a 


1 38 Surrender. 


n 


this Grant is a Surrender, and the Leſſor is in Fee, and not in by the 
Termor. Br. Surrender, pl. 10. cites 5 H. 5. 8. 
35. It is not properly a Surrender, but where he, who ſurrenders, gives Þ,; 
{efron to him who takes by the Surrender. Br. Surrender, pl. 13. cir, 
22 H. 6. 51. per tor, Cur. except Port. 8 
36. If a Man, ſeiſed of an Acre of Land, leaſe the ſame Acre for Li 
the Remainder for Life unto a Stranger, and the Leſſee grants his Eſtate i. 
70 his Leſſor, that ſhall enure by way of Grant; and yet the Grantee j; 
ſeiſed of the whole Reverſion at the time of the Grant; but the ſame 
Reverſion is not to take Effect immediately after the Eſtate of the Leaf: 
determined, if he in the Remainder be living, as he is at the Time of 
the Grant. Perk. S. 83. c | 
37. It Leſſee for Lite of Land grant his Eſtate unto him in the Rever. 
ſton, and to two other Men, it is a Surrender for no Part. Perk. 8. 
018. 
See(H) pl. 4. 38. Releaſe of Leſſee for Years to Leſſor, does not amount to a Surren. 
der; tor Releaſe ſuppoſes Leſſor in Potlefhon. Jenk. 30. pl. 58. 
Bendl. 35. 39. A Leaſe is granted to a Feme. ſole for Life, Remainder to her for 20 
pl. 59. Anon. ears, and after Leſſor makes a Leaſe for 40 Tears to F. S. to commence 
S. C. accord- ter the Death of the Feme, and the Term of 20 Nears; and afterwards 
— F. F. marries the Feme, and the Feme dies. The Baron has both the 
Terms, and his laſt is not ſurrender'd nor determin'd; for Surrender 
can't be before the ſaid Term commenced in Potlethon. And. 32. pl. 
80. Mich. 5 E. 6. Anon. 
40. 3 Things are incident to a Surrender. 1. An actual Poſſeſſion in 
him who ſurrenders. 2. An at#nal Remainder or Rever/jon in him to 
* Sce Whom the Surrender is made. 3. * Conſent and Agreement between the 
(A. 2) pl. 8. Parties. Arg. Owen. 97. in Caſe of Perrin, al.“ Porey v. Allen. 
41. Leaſe for Years; alter the Leaſe made Leſſor ſays ro Leſſee, 
Tho' I have not excepted it in my Leaſe, yet I mean to have the Chamber 
over the Kitchen to put my Stuff in, 2 my Son comes of Age: To 
which Leſſee anſwer'd, He was well content with that. On which Leſſor 
put his Stuff there. Per Popham, Att. Gen. This does not amount to a 
Surrender, but is only a Permiſſion for a Time. 3 Le. 223. pl. zol. 
Trin. 30 Eliz. in the Exchequer, Queen v. Littleton. 
42. Tenant for P * levied a Fine Come ceo c. to him in Reverſion in 
Fee, and declared the Uſes to the Cognizee, and his Heirs upon Condition 
that he paid the Tenant jor Life the yearly Sum of 4.1. during his Life, and 
in Default of Payment thereof, then to the Cogmiſor for his Life, and for 
one Year over. The Annuiry being not paid, nor demanded, the Tenant 
tor Lite enter'd. The Queſtion was, Whether this Fine was a Surren- 
der; bur it was held, that it was no Surrender; for a Fine implies a 
Gitt in Fee Simple, and every Party to it ſhall be eſtopp'd to ſay the 
contrary. Cro. E. 688, pl. 23. Trin. 41 Eliz. C. B. Smith v. 
Warren. | 
43. The King ſeiſed in Fee of the Rectory of Sr. Saviour's in De- 
meine as of Fee, as in Right of his Crown, demiſed the ſame to the 
Church-Wardens of St. Saviour's for 21 Years. Afterwards by Letters 
Patents reciting the ſaid Leaſe, and that the ſaid Church-Wardens modo ha- 
bentes, & ad præſens poſſidentes, the ſaid Eſtate, Intereſt Gc. yet to come 
in the ſaid Rectory, had ſurrender'd the ſame, he, in Conſideration q the 
ſaid Surrender, and of 20 l. demiſed it to them for 50 Years. Reſolved, 
that there was no Occaſion of any actual Surrender, becauſe the Words 
Modo habentes &c. proved, that at the Time of the making the ſaid 
new Demiſe the other was in Being; and that inſtead of their making 
any Surrender before the new Demiſe, the Acceptance of the new De- 
miſe ſhould be a Surrender of the old. 10 Rep. 66. b. Trin. 11 Jac. in 
the Exchequer, Church-Wardens of St. Saviour's, Southwark. 
44. Before Remction of the Clerk, the King cannot preſent the ſame Clerk 
who is in by Ulurpation ; tor this cannot enure as a Surrender and new 
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3 Surrender. 
Preſentment. See Preſentation, (Q. a) pl. 5. and Roll Rep. 236. in 
Caſe of the King v. the Biſhop of Nor win. 

45. R. S. brought Waſteagainſt H. and E. his Wife, and declared, that Hob 203. pl. 
the Oueen by Letters Patents granted the Lands to E. for Life, Remainder to 257. S. C. 


;be Plaintiff, and that H. the Defendant married the ſaid K. and committed the Husband 


Waſte. The Defendants by their Plea confeſs the Leaſe and Marriage; owes per. be 
but farther ſay, that 2 Feb. Anno 40 Eliz. they ſurrender'd the Eftate of render to the 


1id E. to the ©neen, to the Intent that ſhe ſhould grant a new Leaſe to Queen but 

1 Fd E. and 2 3 25 tor their Lives; my nf, the OE „ ee 
cepted, and 3 Feb. made a new Leaſe. Iſſue being taken thereupon, the Aſfent wa, 

ury found the new Leaſe made 3 Feb. reciting, that ſhe ſurrender'd the not of Re- 

{tare and the Grant, and that the Queen, in Conſideration of Mone , Cord, but was 
&c. and that the new Leaſe was made with the Conſent of H. the Husband, Naga 
and that he and E. agreed to it, and held claiming by the ſaid new Leaſe ; 70 es Thy 
adjudged, that the Conſideration which procured the new Leaſe was the the Jury. 
Surrender of the old Leaſe, which Surrender was not abſolute, bur de- 
fealible, if E. ſurvive, or H. diſagree, and then the old Leaſe is revived, 
Relides the Frechold tor Lite, which H. had in Right of E. his Wife, 
could not be given away by his bare Aſſent; bur if that Leaſe had been 
made De novo to him and his Wife, then it had been queſtionable ; 
becauſe the Eſtate paſs'd by Implication, viz. by a Surrender in Law, 
by the Acceptance of the new Leaſe, Hutt. J. Trin. 14 Jac. Swaine v. 
Holman. e | 5 87 

1 It was held, that if the Indenture of Leaſe be given up to the Leſſor, Grantee of 
an 


Res” im, this is a Surrender in Law. Clayr. 131. pl. 236. Rent delivers 
accepted by him, of yr. 131. pl. 236. vp the Deed 
to the Gran- 


tor, this is 
no Surrender, but he may ſue for his Rent, if he can recover his Deed again; for a Choſe en Grant muſt 


be ſurrender'd by Deed ; Per Cur. Vent. 297. Trin. 28 Car. 2. B. R. in Caſe of Woodward v. 
Aſton. | 
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March 1648. before Thorpe Serjeant at Law Judge of Atfiſe. Anon. 


47. Where a Surrender may be made, and both Eſtates come into rhe A Grant by 
ſame Hands, this amounts to a Surrender. Arg. Skin. 263. in Caſe of Meration of 


Knight v. Greenvill, cites Co. Litt. 41. 42. Poph zo. For no Man can ang ome 


have an Eſtate in Poſſeſſion and Reverſion alſo, without an intermediate der, becauſe 
Eſtate in ſome orher. hy = a Man can- 
not have 2 


Eſtates of equal Dignity in the Law at the ſame Time. Arg. 3 Mod. 301. in the Caſe of Thompſon 
v. Leach, | | 


(H) By what Mords it may be. 


. ; n 
I, £ | DE Word Surrender is not neceſſary to make a Surrender, Fol. 498. 
if * there are other Words which tantamount. 40 All. 16, 1 


adzuoged, der, pl. 8 5.5 
Cites S. C. 


When the Words prove a ſufficient Aſſent and Will of him who is the particular Tenant, that be in the 
Remainder or the Reverſion ſhall have the Thing awhich be has or holds, they are Words ſufficient to make 
a Surrender, if he to whom the Surrender is made do agree thereunto. Perk. S. 607. 


2. Tf Leſſee for Life ſaith to the Leſſor, that he grants that he ſhall Br. Surren- 
enter into the Land, and that he will that he ſhall have the Land, _ hid 
[this amounts to a Surrender. ] 40 All. 16. avs If Lefſec for 


| | Life, or for 
Years, of Land, ſay to his Leſſor, that bis Vill is that his Leſſor ſhall enter into the Land which he holds 


fer Lite, or for Years, and ſhall have the ſame, and by Force thereof the Leſſor does enter into the ſame, it is 
a good Surrender; and ſo ſhall it be, if he ſay unto his Leſſor, or unto him in the Remainder or Re- 
verſion, that je wills that he have the Land, and the Leſſor does enter by Force thereof, or agrees thexeto, it 
ls a good Surrender; tut if the Leſſor &c. does not enter by Force thereof, nor agrees thereto, the 


Surrender 
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Surrender is not good; for he cannot ſurrender to him againſt his Will. But if be to whom the Surreng,, 
is made do once agree to the ſame, he cannot afterwards diſagree thereto. And in the Time of King E 
I. the Leſſor did enter into the Land leaſed for Life, with the Aſſent of the Leſſee ; and becauſe it 
was not in the Preſence of good Men of Credit, it was holden to be a void Surrender. But the Lay i, 
otherwiſe at this Nay &c. Perk. S. 608. re | 
| It the Leſſee comes to him in the Remainder, or in the Reverſion, and ſays to him that he will cy. 
Py the Land no longer, and he in the Remainder by Force thereof does enter, it is a good Surrender. An ir 
the Leſſee does ſay to his Leſſor, I do ſurrender unto you the Land which I hold of your _ or it he 
ſaid, I hold ſuch Land or Houſe &c. and ſhews certain the Land or Houſe &c. of your Leaſe, and j 
do ſurrender the ſame Land or Houſe &c. to you, and the Leſſor doth agree thereto, the ſame is a good Sur- 
render, Perk. S. 609. | 


3 In Aſſiſe; Tenant in Tail diſcontinued, and the Diſcontinuee died ſeiſed 
and 3 Heirs after him, and the 34 Heir on his Death-bed ſent for the Ie 
in Tail, and bail d to him the Deed of Entail ; and ſaid to him that he Had 
Right to the Tenements, and ſurrender'd them to him by Parol, and died in 
the Houſe of the Tenements ; and the Iſſue in Tail enter'd by the Surren- 
der upon the Heir of him who ſurrender'd, who interrupted him : Anq 
the Surrender awarded good, and the Entry lawful. Br. Surrender, pl. 
33. cites 34 Aff. 2. | 
S. P. Jenk. 4. Releaſe of Leſſee for Years to Leſſor, does not amount to a Surren- 
30. pl. 58. der, becauſe of the Repugnancy ; for the Leſſee is in Poſſeſſion, and the 


4 _ Releaſe ſuppoſes the Leſſor in Poſſeſſion. Jenk. 195. pl. 2. 


leaſes to him | | 
in Reverſion, it is void; becauſe it cannot enure as a Releaſe, for he is in Poſſeſſion ; nor can it enure 
as a Surrender for Want of apt Words. So of Leſſee for Years ; Per Anderſon Ch. J. But Snagg ſaid he 
knew it ruled in a Caſe of great Importance, that tho* the Words did not amount to a Surrender, 
yet the Conſent and Agreement of the Leſſee, which is proved by the Deed, will amount to a Sur- 
render. Cro. E. 21. Trin. 25 Eliz. C. B. pl. 2. Anon. 

Tenant for Years remiſes, releaſes, diſcharges, and for ever quits Claim to him in Reverſion. The 
Court inclined that it was a good Surrender; Sed adjornatur. 1 Lev. 145. Mich. 16 Car. 2. B. R. Ma- 
on v. Tred way. | 


5. A. was Leſſee for Years rendring Rent, and afterwards the Rever/jon 
was granted to B. for Life, Remainder to C. in Fee. A. attorn'd to B. 
Afterwards B. by Deed releaſed to C. all his Right &c. with Words ex- 
cluding him to make any Claim 2 the future. C. reciting all this Matter, 
granted his ſaid Reverſion and Remainder to F. S. in Fee, to whom A paid 
the Rent; and B. likewiſe releaſed to F. S. and his Heirs &c. all his 
Right, with like Words as in the other Releaſe. Dyer, Weſton, and 
Welſhe J. held, That nothing paſs'd by this Releaſe, becauſe there were 
no Words of Surrender in the Deed. And Saunders Ch. B. and Browne 
accorded, but Carlyn and W hiddon e contra. D. 251. a. pl. 91. Paſch. 
$ Eliz. Stepkin v. Lord Wentworth. | 

6. Tenant in Tail leaſes for Vears; after wards Leſſor covenants and grants 
with Leſſee, that he hall have and hold the Land to him and others 
- during the Life of Leſſor ; but no Livery and Seiſin was made. By the 
Opinion of 3 Juttices, This is neither Surrender nor Confirmation to en- 
large his Eſtate, and is only a Covenant, notwithſtanding the Word 
Grant; but Welton J. ſeem'd e contra, by Reaſon of the Word Grant, 

D. 272. pl. 34. Paſch. 10 Eliz. Cardinall v. Sackford. 
Cro. E. 156. J. Tenant at Will cannot ſurrender ; and if he ſays, I agree to ſurrender 
pl.39. Mich. my Lands, this by 3 Juſt. againſt 1, is not any Thing in preſent, bur an 
1 & 32 Act to be done in futuro. Le. 147. pl. 250. Trin. 31 Eliz. B. R. 


liz. B.R. 
S. C. accord- Sweeper v. Randal. 


ingly. | 
Poph. 125. 8. Leaſe for Life, Remainder for Life; and afterwards he in Remainder 
8. E. by the for Life, during the Lite of the Tenant for Lite in Poſſeſſion, and in his 
Name of Preſence upon the Land, ſurrenders to Reverſioner by theſe Words, viz. 
Bennet v. 7 ſurrender and yield up the Tenements to you, and then delivers up the Leaſe 


EINE, to the Reverſioner, by whom the Leaſe was granted to him. Tat 
| uit. 
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4 De ; . 8 pore 0 
ht to be by Deed; but Mountague ]. 2 _ 
| | ent 
ep. 20. Paſch. 16 Jac, B. R. Ben- the Te. 
nant for 
8 | Life, but to 
a Stranger upon the Land in the Abſence of the Leſſor; and that he ſaid he ſurrender'd to him in Re- 
verſion. It was objected that this Surrender could not enure to him in Reverſion, being abſent. Sed 
non allocatur; for the ſole Point in Queſtion was, Whether he in Remainder for Life can ſurrender 
without Deed? And as to that this Rule was taken, viz. That what cannot commence without Deed, 
cannot be granted without Deed, as a Rent, Reverſion, Common, Advowſon &c. But in this Caſe 
this took Effect by Livery, and not by Deed; and therefore might be determined without Deed. 
Mountague and Haughton agreed, that it might be ſurrender'd without Deed, but that it could not be 
granted over without Deed ; but Doderidge J. ſaid it could not be ſurrender'd without Deed, but that 
Tenant in Poſſeſſion may, or Tenant for Life, and he in Remainder together may ſurrender to him in 
the Reverſion ; bur this ſhall enure as 2 ſeveral Surrenders, firſt of him' in Remainder to the Tenant 
for Life, and then by the Tenant for Life to him in the Reverſion. And Croke J. agreed with 
Doderidge, becauſe the Eſtate of him in Poſſeſſion is an Eſtoppel to the Surrender; ſo that it could not 
be ſurrender'd without Deed. 


ſuſt. this is not good, but it ou 
dontra. Et adjornatur. 2 Roll. 
ner's Cie, ...: 


6 — 


(I) In what Caſes a Surrender ſhall be hinder'd by other See (F) (6) 
Eſtate. 


1. IF Leſſee for 20 Years grants 10 of the fatty 20 Bears to the Leſſor, See (G) pl. 
yet this is not any Surrender, becauſe he himſelf has a Re- 3.148 J. 

verſion meine. Tr. 14 Ja. B. R. adjudged between Bacon and Leger has 

Waller. but a future 


5 ü | Intereſt ; 
Per Doderidge and Haughton J. Roll. R. 388. S. C. 


2. Ik Leſſee for Years grants all his Eftate except one Day at the Sec (G) pl. 
End of the Term ro che Leflor, yet this is not any Surrender; for '+ 3: © 
this Day is a Reverſion, and ſo ſhall hinder the Surrender as ſtrong⸗ 
ly as if it had been 20 Bears, Tr. 14 Ja. B. N. adjudged between 
Bacon and Waller. | 

z. Leaſe was made to V. for Life, the Remainder to P. in Tail, the Bt if P. 
Remainder t Z. in Tail, the Remainder to the right Heirs of W. and * 
after V. infeoff*d P. and his Feme in Fee, now T. canndt enter; for he bas T. may en- 


note the immediate Remainder. Br. Surrender, pl. 3. cites 41 E. 3. 21. oy the the 
wo | lenation _ 
to his Diſinheritance ; Per Wiching, quod non negatur. And ſo ſee that it is no Surrender, becauſe the 
Feme wwas join'd with P. who was in the Remainder ; but if ſhe had not been join'd, then ir ſeems it 
had been a Surrender; for Tenant for Life cannot infeoff him in the Reverſion or Remainder. Br. 
Surrender, pl. 3. cites 41 E. 3. 21. | 


4. In Debt the Defendant pleaded Surrender, and the Caſe was, that 
an Abbot leas d Land for Term of 20 Nears to B. C. who leaſed over to E. 
for 5 Tears, who leaſed his Intereſ by Indenture to NV. NM. rendring 20 Marks 
per Aunum; and in Debt brought by E. againſt W. NM. the Defendant plead- 
ed that the ſaid E. and this V. N. now Defendant his Leſſee, before any 
Rent arrear, ſurrender d their Eftates, which they had in the Land, 0 the 
Abbot firſt Leſſor, who agreed to it, Judgment &c. And by all the Juftices, 
except Brian, This is no good Surrender; for there was no Privity bet een 
the 2d and zd Leſſees, and the firſt Leſſor, and therefore a void Surrender; 
and alſo the third Leaſe, with Reſervation of the Rent had been void, 
but by Reaſon of the Deed indented ; becauſe the ſecond Leſſee had no Re- 
ver/1on in him, and alſo the Surrender in ſuch Caſe is not good without 
Deed; for of a Rent &c. which cannot paſs without Deed, nor com- 
mence without Deed, there the Surrender of ſuch a Thing is not good 
without Deed. And note alſo here, that there is not any immediate Re- 

Oo ver/ion 


4 n — 


Surrender. 


ver/ion or Remainder between the 24 Leſſee and the 3d Leſſee, and the * Is. 

ſor ; and ſo void, by the beſt Opinion. Br. Surrender, pl. 16. cites 14 

H. 1. 2. | 

5. It a Leaſe for Life be made of Land by A. to B. the Remainder to 

C. for Life, the Remainder to D. in Tail, and B. ſurrenders to C. or to A. 
his Leſſor (who has the Fee in Reverſion) leaving our him in the Remain. 
der tor Lite, this Surrender is void to take Effect as a Surrender; be. 
cauſe he unto whom the Surrender is made, has not the immediate 
Eſtate in Remainder to him that makes the Surrender. But if he who 
made the Surrender had but an Efate for Tears, and in the Surrender 
there de Words which amount unto a Grant of his Fftate, then the Surren. 
Som ſhall rake the ſame by Way of Grant of his Eſtate &c. Perk, 

. 588, 
But if an 6. A. Leſſee for Year's Remainder for Years to B. This Remainde- 
38 for Years hinders the Surrender of Leſſee for Years to Leſſor; Secus of 


by another an after made Leaſe to commence after the firit Leaſe. Jenk. 256, 
Indenture of pl. 49. | 
the ſame 


Land had ccmmenced with the Leaſe to B. then 'tis only a Leaſe by Eſteppel, and does not hinder the Sur. 
render of B. For *tis not one ard the fame Eſtate with the Leaſe of B. and conjoin'd. Bur in this Caf: 
if B. ſurrender, C. ſhall enjoy his Leaſe, and if in the laſt Caſe B. attorzs to C. then C. ſhall have ir a; 


a Keverſion, and the Rent as Incident, and ſuch Reverſion hinders Surrender by B. to A. the firſt Leſſor 
for he is not mimediate to him. ſenk. 256. pl. 49. | ; 


142 


7. Leſſee for Life makes a Leaſe for Years rendering Rent, and after 
ſurrenders to the Leſſor on Condition. Leſſee for Years takes a new Lea 
for Tears of the Leſſor; Leſiee for Lite performs the Condition and puts out 
the Leſſee for Years, who re-enters, and the Leſſee tor Lite brings Debt 
tor the firſt Rent reſerved, and ruled that it does not lie; For the Leaſe 
our of which it was referved is gone and determined. Cro. E. 264. pl, 4 
Mich. 33 & 34 Eliz. B. R. Brewſter v. Parrot. f 


(K) How a Surrender may be made. 


*Br. Dower, 1. AF Surrender may be upon Condition. * 14, E. 4 6. adjudged, 
pl 14. * Perkins. S. 624. 44 E. 3. 3. | 


S. P. Br. Surrender, pl. 41. cites 7. E. 4. 26. S. P. Co. Litr. 218. b. 

You muſt know, that a Surrender of a Freehold made by Deed indented upon Condition is good, and if the 
Surrender be of an Eſtate for Years in Land, then the Surrender may be upon Condition without Deed; 
and if a Surrender be made of the Freehold by Deed indented upon Condition, that if he to whom the 
Surrender is made, do not go unto York within one Month next following the Date of the Surrender, 
That then it ſhall be lawful for him who made the Surrender to re-enter into the Land; The ſame is a 
good Surrender upon Condition. Perk. S. 624 


2. 'Tenant for Lite, and he in Reverſion for Life may ſurrender with- 


our Deed, and the Eſtate of him in Reverſion ſhall be ſurrender d 
thereby; (For it ſeems this ſhall enure firſt as a Surrender of the 
Leflee to him in Reverſion, and then as the Surrender of him in 
8 ſo that he ſurrenders an Eſtate in Poſſeſſion. 27. Af, 46. 
adhudged. 85 By. 

As Tenant in 3. A Surrender of an Eſtate for Life may be withour Livery. 44 

Dower gave fl Curia | 

ty Lone on h Dedi, Co [i e Confirmavi for ber Life rendring Rent, and 

im i erſion edi, Conceſſi rmavi for her rendri ent, an ef a nent 1 

e tn brought by the Tenant in Dower niet him of the Tk Lot of Zane 


uod ipſa ratificavit & confirmavit the Land to him in Reverſion then ſeiſed of the Reverſſon Habendum fer 
* 4 — in Dower, rendering 5 l. Rent, which he * been JE ready to yo and would . 
uſe the Deed as 4 Gift, but as a Surrender; And the Opinion of the Court was, That it is a Surrender 
and not a Leaſe; And this notwithſtanding the Condition and the Rent reſeryed. Br. Surrender, pl. 
37. cites 44 Aſſ. z. | | | 


But 
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5 t of Fee Simple cannot ſurrender to the Lotd without Livery of Seiſin. Br. Sarnen : 
9. 2 7 21. Br. Condition. pl. 15. cites 8. C. 7 ender, pl. 


8 — 8 Os 6 LEAVE N 


In Aſſiſe, t was admitted a good Bar, that the Tenant brought Præ- Br. Surren- 
cipe quod reddat, ſcilicet, Dum fuit infra ætatem againſt the Plaintiff, and he on 2 
rendered to him the Land in Pais, Judgment Si actio; For per Fiſh, this But Brocke 
is all that the Wrir demands; for it is Præcipe N. quod reddat B. ſuch ſays, It 
Land. By which the Iſſue was taken, that he diſſeiſed him, abſque hoc ſeems that 


chat he had any thing of his Render, quod nota; And the Aſſiſe was the Intent of 


taken; Which ſaid that he did not Surrender. Br. Barre, pl. 64 cites TS. 
* all 3 | come into 
the Court 


where the Writ is returnable, and render it there, fo that it may be of Record to bar the Demandant 
at another Time; And yet the Writ ſays further, Er niſi fecerit, & prædictus (le demandant) fecerit te 
ſecurum de clamore ſuo proſequend. tunc ſum. per bonos ſummonir. prædict. (le Tenentem) quod fit &c. 
oſtenſur Quare non fecerit &c. And ſo it ſeems that in ancient Time, it ſufficed that the Tenant render in 
Pais according to the Words of the Writ. 


5. Leſſee for Years can't ſurrender by Attorney; But he may make a 

Deed importing a Surrender, and a Letter of Attorney to another to de- 

liver it; Per Clench. Le 36. pl. 45. Trin. 28 Eliz. B. R. Anon. 

6. A Surrender may be 70 an uſe. Cro. E. 668. pl. 23. Trin 41 Eliz. in Whether 


C. B. Smith v. Warren. Lands bn. ho 


may be ſur- 
render'd to an Uſe was doubted by Coke. Roll. R. 412.—They may be ſurrendered accordin A the Cu- 


ſtom of a Manor, Roll R 411. Waſſel v. Yelton 3 Bulſt. 230. Elkin v. Waſtell, Mich. 14 
Jac. S. C. and there 231, It was urged that Fee Simple Land may be ſurrender'd by the Cuſtom, and 
that it had been ſo adjudged here; And this ſeems admitted by Coke Ch. J. | 


— —— —_ A wt 2 


(L) In what Caſes Surrender may be without Deed, and See (H) 
in what not. V hat Thang. Weltbeck 
) pl. 2. 


1. A Corodie cannot be ſurrendered without Deed. 12H. 4. 17. 
2, Such thing which cannot be created without Deed, Can- Br. Mon- 


not be ſurrendered without Deed. 19 H. 6. 33. b. trans pl. 54. 


S. P. cites 
8. C. — S. C. cited Poph 137. Paſch. 16 Ja. in Caſe of Bennet v. Weſtbeck. S. P. But a 
thirg bieh may be leaſed without Deed may be ſurrendered without Deed, tho the Leaſe was by Deed ; 


per Markham. Br. Surrender, pl. 12. cites S. C. 


3. As a Rent Charge or Rent Seck cannot be ſurrendered without 8 Þ. Br. Sur- 
Deed. 19 D. 6, 33. b. render, pl. 


12. Cites 
8. C — . P. Ibid pl 16 cites 14 H. 7, 2, — Br. Monftrans. pl. 54. cites S. C. But Surrender 
Land is good without Deed thereof made; For it may paſs without Deed as by Livery, 8. P. 
Perk. pl. 581, 582. | 


4. Leſſee for Years of a Manor Cannot ſurrender it without Deed, 

becauſe it cannot paſs without Deed. Tr. 5 Ja. B. Agreed per Cu- 

riam, between Bucknam and Warntord. 

5. If a Man grants à Reverſion tor Years by Deed as he ought, It Lee fi 

and after this comes into Poſſeſſion, this may be ſurrendered without {%* | peg . 

Deed. Tr. 5 Ja. B. R. per Coke. r 
the Grantor 


a Houſe, ard 
grants the Reverſion unto 8 Stranger for Life, and the Leſſee attorns, the Grant is void if it be not by Deed. 
And yet if the Leſſee dis, and the Grantee enters into the Land, be may ſurrender the ſame without Deed 
and out of the Land, if the Surrender be made it hin the County where the Land is. But if the Surren. 
der be made in another County, it ought to be by Deed &c. Perk. S. 583. F 


6. It 


c 


— 
* 
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6. If a Man be Tenant by the Curteſy, or Tenant in Dower, of an Advoy. 
| ſon, Rent or other Thing that lies in Grant, albeit there the Eſtate be. 
gins without Deed; Vet in Reſpect of the Natute and Quality of the 

thing that lies in Grant, it cannot be ſurrender'd without Deed. Co. Litt. 
38. a. SY | 
oe Ho it is if a Leaſe for Life be made of Lands, the Remainder for Life 
albeit the Remainder for Life began without Deed ; Vet becauſe Ke. 
mainders and Rever/ions, tho' they be of Lands, are things that lie in 
Grant, they cannot be ſurrender'd without Deed. Co. Lit. 338. a. 
8. A. Tenant for Life, Remainder t0 B. and C. for Life. C. purchaſes thy 
Reverſion in Fee; A. and B. ſurrender to C. but without Deed ; per 
Fenner J. The Surrender is void; for if it be good it mult firſt be the Sur- 
render of him in Remainder, which cannot be without Deed, and it can- 
not be the Surrender of the firſt Tenant for Lite to him; tor there is no 
Word of Surrender between them. Cro. E. 269. pl. 9. Hill. 34 Eliz 
B. R. Perkins v. Perkins. | 5 
9. A Corporation aggregate cannot make an expreſs Surrender without 
Deed in Writing under their Seal, yet they may by At in Law ſurren- 
der their Term without Writing; for fortior & potentior eff Diſpojitio 
Legis quam Hominis. Admitted. 10 Rep. 67. b. Trin. 11 Jac. in the 
Churchwardens of St. Saviour's, Southwark's Caſe. 
Leſſee for 1o. 29 Car. 2. cap. 3. Enacts, That 20 Leaſes, Eſtates, Intereſt of Free. 
Tears agreed Hold, or Terms of Years, or any uncertain Intereſts in, or out of any Lands, 
2 ber- Tenements, or Hereditaments, not being Copyhold or cuſtomary Intereſt, ſhall 
the Leſſor, be ſurrender'd, unleſs by Deed or Note in Writing fign'd by the Parties, mak- 


2 owes ing them, or their Agents authoriz'd by Writing, or by Operation of Law. 
the Ke | 5 
evhich L.. accepts, but afterwards refuſed to take the Surrender of the Leaſe; Decreed by Lords Com- 
miſſioners that the Leſſee ſhould be diſcharged of the Rent. 2 Vern. 112. pl. 109. Mich. 1689. Narch- 
bolt alias Knatchbull v. Porter. | l 
Upon a Caſe referr'd to the Lord Ch. B. Gilbert for e, nt, at his Chambers, he gave his 
Opinion, That ſince the Statute of Frauds and Perjuries, a Leaſe for Years cannot be ſurrender'd by 
cancelling of the Indenture, without Writing, becauſe the Intent of that Statute was to take away the 
Manner they formerly had of _— Intereſts ro Lands, by Signs, Symbols, and Words only ; and 
therefore as a Livery and Seiſin, on a Parol Feoftment, was a Sign of paſſing the Freehold — the 
Scatute, but is now taken away by the Statute, ſo he takes it, that the cancelling of a Leaſe was a Sign 
of a Surrender before the Statute, but is now taken away, unleſs there be a Writing under the Hand 
of the Party. And the Words, viz. By Act and Operation of Law are to be conſtrued a Surrender in 
Law by the taking a new Leaſe, which, being in Writing, is of equal Notoriety with a Surrender in 
Writing. Gilb. Equ. Rep. 236. Caſes in Ireland, in Time of Geo. 1. Magennis v. Mac-Cullogh. 


* 


206; 2) What Eſtate. 


sr. And [1] 6, L State for Life of Land may be ſurrender'd without Deed. | 


— . 4 E. 3. 41. b. 19 h. 6. 33. b. 30 Alf, x: 


cauſe it is but a Yielding or a Reſtoring of the Eſtate again to him in the immediate Reverſion or Re- 
mainder, which are always favour'd in Law. Co. Litt. 338. a. | | 

Leſſee for Life or Years of Land, or of a Houſe, wpon Condition by Deed indented, may ſurrender his 
Eſtate without Deed. Perk. pl. 583. | | | 


[2] 7, One Jointenant may ſurrender to his Companion (admitting 

that he may ſurrender) without Deed. 40 E. 3. 41. 

8. N. Br. 3. Surrender f a Term upon Condition, is good without Deed. Contra 

Conditions, gf ſuch Surrender of a Leaſe for Term of Life upon Condition; tor this ought 
Id: cnt to be by Deed. Br. Surrender, pl. 40. cites 7 E. 4. 16. 

74498 4 Eſtates in Fee of ſome Things ifluing out of Fab may be deter- 

mined by the Surrender of the Baud to the Tenant of the Land by which 

Deed it was granted Sc. Perk, S. 585, 


(L. 3) To 


o : i . | l 
4 * *. * 3 0 0 — . o P _ 
. N 3 oy” 1 a « ka. de” Cu os Ot ade ett tn et hl ts n R " - * — n r_ _—_— 
l 2 2 * * EF ²˙ U ˙ ü w . 6 TT LEW. R TINS ERAS Cn WEL ny TE RICO - r os >; I 
l : * 1 l = * 5 * * 2 * * 7 5 P 2 » . Rs — 7 \ 5 1 7 4 1 1 45:9 WOE ITE, SANS N 41; Foe 8 
Aut £ 7 & P 2 4 2 | , : * 5 r ai +3 4 n EY * * * 0 = > . OY * _ * & * 13 > 5 * > 5 2 — 4 b by 2 n 4 P 4 _ A 0 © . "SI 
4 —_— — TRY * 2 2 * 2 I 4 7 " 8 9 n = . y OY l J - 1 . — & 1 s 2 . +4. 7% : ” 1 5 27 . n N 
A . - 3 25 2 Va CHASED. NY c ag COME INS ET 2 x * ? S | BS : : 3 . 2 ö | 5 4 4 EIS MES 6. | AY = ( — 5 
rr Ct * > Sf e * * e * r * a * * 4 { * \ 7 8 5 . >; A S 2 * = ab : WES SES. x4 I" bn df 7 - ä * =__ 4 - > . 
- F * PA U * F ,: edn = bd; ode; 7 A 1 9 9 * ' ern "re N . -4 f "4s 53 SSRIs Hobs bt, TP: [ay Og * — 0 PLIES p dy A . 
. 4 x my - Sin Py R 2 / * * Pom 9 * | 4 N me OT my A * ” * 
N 3 + c A n r N r . e , n Th A 1 "£3 Rp; 8 > F 4 ; 9 - 
7 2 n 


Dis. 


Surrender. 


(L. 3) To whom. [The King. 


[1] 8. 1] DE Tenant of the King (admiting that he may ſurren- 
1 der) cannot ſurrender without Deed, Contra 49 E. 
3. . 50 „1. | | 


_ 


—_—__@w_—_— 


_—_— 


T* 


(M) Vat ſhall be ſaid a Surrender of Part, or of all. 


1. I F Leflee for Years of Land accepts a new Leaſe hy Indenture 

4 of Parr of the Land betore leaſed to him, this ts a Surrender 
only for this Part, and not for the whole. Pill. 43 Eltz. B. B. 

Per Curiam, between Fiſh and Campion. 

2. A Man /eaſed for Life rendring Rent, and after the Zenant for Life It Tenant for 
granted his Eſtate to the Leſſor and 2 others; And the beſt Opinion was, _ makes 
That this is a Surrender for the 3d Part; for when the Fee and the 12 — 
Franktenement come together, the one determines the other, and ſo the 5 be Lehr, 
Fointure determines, and they are Tenants in Common; and yet the Opi- the Remain- 
nion of Perkins in his Book is, that it is no Surrender for any Part for = - af 
the Advantage of the other rwo ; bur this does nor ſo appear in this Book. — — 
Br. Surrender, pl. 11. cites 7 H. 6. 2, 3. in Fes; in 

4 TIRE, this Caſe, 
foraſmuch as the Limitation of the Fee ſhould work the Wrong, it enures to the Leſſor as a = PM 


for the one Moiety, and a Forfeiture as to the Remainder of the Stranger; for he cannot give to the Leſſor 
that which he had before : And as to the Remainder to the Stranger, it is a Forfeiture for this 
Moiety, and when the Leſſor enters he ſhall take the Benefit of it. Co. Litr. 335. a. 


If Leſſee grants his Eſtate to Leſſor and a Stranger, this is is a Surrender for a Aciety. Arg. 2 Roll. R. 
445. in Caſe of Euſtace v. Scayen. | 


3. Where there are two Co-heirs, and the Tenant 2 Life grants his 
Fſtate to the one, this is no Surrender but for the one Molery; and of the 
other Moiety the other may have Writ of Waſte, tho' the Action of 
Waite ſhall be in Name of both, and the one ſhall be ſever'd as it ſeems. 
But quere ; tor it ſeems the Action of Waſte thall be of the Moiety; 
Quzre before Partition and Severance of the Land. Br. Surrender, pl. 
23. Cites 21 H. 7. 40. 1 | 

4. If A. B. and C. be Joint Feoffees of Lands, to have and to hold 
unto them and to the Heirs of B. and afterwards A. does releaſe all his Right 
to C. and afterwards C. ſurrenders to B. Sc. it is a good Surrender tor 
the 3d Part of the Land &c. Perk. S. 5. 

5. It I hold one Acre of Land for Life, of the Leaſe of the Father 475 g. 
and J hold one other Acre for Lite or Years of the Leaſe of F. S. and I ſur- 
render unto F. S. the Land which I hold of his Leaſe, by this Surrender he 
thall not have the Land which I hold of the Leaſe of his Father, not- 


withſtanding that the Reverſion of the ſame Acre be in him by Deſcenr 


trom his Father &c. Perk. S. 611: 

6. A. B. and C. Jointenants join in the Leaſe of a Houſe to F. S. to com- 
mence from Michaelmas laſt. Afterwards on the {ame Day B. aud C.with- 
out A. demiſe the ſame Houſe to F. S. to commence from the ſame Time and 
for the ſame Number of Years as in the Leaſe made by all three; and in 


Ejectment by J. S. he declares upon both theſe Leaſes, Reſolved that 


the Declaration was not double; tor when the 3 demiſed the whole, and 


atterwards 2 of them demiſed all the ſame Thing, this is a Harrender ot 
the firſt Leaſe, and a new Leaſe of their 2 Parts, and the old Leafe con- 
tinues as to the 3d Part of A. and fo 1 S. entered, and was pare by 

| | =” ws both 


Survivor. 


boch Leaſes, viz. of the 3d Part of A. by the fir/t Leaſe, and of the ts. 
Parts of B. and C. by the 2d Leaſe; and ſo affirm'd « Jadgment in B N 
3 Lev. 117. Paſch. 34 Car. 2. in Cam, Scacc. Tubervill v. Stockton. 


— 


(N) Pleadings. 


1. IN Afſiſe Bagot pleaded Surrender of Letters Patents of the Office 
Clerk of the Crown of the Chancery into the Hands of the King, vii 
Lu0d idem W. S. coram diffo Domino Rege in Cancell. ſua tali Die & Anno 
eadem Cancell. apud Villam Weſtm, tunc exiſtente perſonaliter conſtitutus «x 
certis cauſrs ipſum moventibus totum jus, Statum, Tit. & intereſſe ſua quod 
ipſe in dicto Officio ac in 20 li. pro exercitio ejuſdem habuit, conceſſit, ac Off. 
cium illud gratis, pure, ſponte, realiter, & abſolute ſurſum reddidit, dimi. 
it, & reſignavit, præfato Domino Regi, ac literas illas ſibi inde factas iy 


Cancell. prædicta ibidem ex caufis predittis tunc ibid. reftituit cancellandas, 
Br, Surrender, pl. 18. cites 9 E. 4. J. 


Litt. Rep. 2. In Replevin the Detendant rejoin'd, that Leſſee ſurrender'd Dj. 
4 herd wa hy miſfronem preditfam, without ſaying that he ſurrender'd the Tenements 


ingly; for ON all the Eitate therein. Bur it was held, that theſe Words imply all 
in Common his Eſtate and Intereſt, and fo it is intended; and tho? the uſual Courſe is 


Parlance, to plead Surrender of the Eſtate, yet all is one, and ſo much is implied. 
when it is Cro, C. 101. Hill. 3 Car. C. B. Peto v. Pemberton. 

ſaid ſuch an 5 

one had a Leaſe for Years, not only a Writing is intended, but a Term; and in the Books it is ſaid 


that he ſurrender'd his Leaſe &c. and cited Sir John Paginton's Cale adjudged, which was, that 
he made a Feoffment in Fee upon Condition that it he paid Money at ſuch a = then the Charrer of 
Feoff ment ſhou!d be utterly fruſtrate and void, but did not ſay that the Eſtate ſhould be void, or the 
Livery and Seiſin &c. And yer adjudg'd that this goes to the Eftate, and yet the Deed does not make 
the Eſtate, but the Livery. And ſays Coke remember'd this Caſe in 5 Rep. and that the Caſe is more 


ſtrong than a Leaſe for Years, as the Principal Caſe is, which is only a Contract; that if it was Eſtate 
of Franktenement, it ought to be Intrando agreavit. 


3. The conſtant Form of pleading a Surrender, 1s not only to plead 
the Surrender, but to plead it with an Acceptance, viz. to which the Sur- 
renderee agreed; and ſo are all the Precedents, unleſs one or two in 
Raſtal. Per Pollexfen Ch. J. Rooksby & Powell 9. 3 Lev. 284. Trin. 
2 W & M. B. C. in Caſe of Thompſon v. Leach. 


For more of Surrender in General, ſee Copyhold, Extinguiſhment, 
Fines, Releaſe, and other Proper Titles. 


Survivor. 


(A) Mat Things Survivor ſhall take. 


1. IF an Obligation be made to many for one Debt, he who ſurvives 
ſhall have the whole Debt or Duty. And ſo it is of other Co . 
2ants and Contrabtis &c. Litt. S. 282. 


2. Money 
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the like, it is otherwiſe, Vern. Rep. 217. HilL 1683. Jeffries v. 


— 
WIG 


Survivor. 5 


2. Money lent on a Mortgage in Truſt, and with Intention, that 
each of the Mortgagees ſhould have his Money and Intereſt again, there 
{hall be no Survivorthip. Chan. Rep. 57. J Car. Petty v. Sty ward, 

3. Joint Farmers of Exciſe ; per Finch C. If there had been no Cove- 
nant that ir ſhould ſurvive, 77 in Equity it ought, by reaſon of the 
joint Charge and Expence If there had been any Agreement among 
the Farmers that it ſhould not ſurvive, that might have alter'd the Caſe. 
Vern. 33 Hill. 1681. Hays v. Kingdom. 

Where 2 become Fointenants, or jointly intereſted in a Thing by 
way of Gift, or the like, there the ſame thall be ſubject to all the Conſe- 
quences of Law. Bur as to a joint Undertaking in the way of Trade, or 


Small. 
5. If a Guardianſpip was granted to 2, if one dies, it ſhall ſurvive to See 2 Lev, 


the other. G. Equ. Rep. 177. Paſch. 8 Geo. 1. Earl of Shattsbury y. 5 23 
Counteſs of Shatrsbury. . 29 


30 Car. 2. 


| B. R. Low- 
ry v. Reines, where this Point was moved, and cited D. [189. b. &c. pl. 15. &c. Mich. 2 & 3 Eliz.] 


Lord Bray's Caſe, That by the Death of one the Authority is determined; but in the principal Caſe 
the Court ſaid nothing to the Point. 


- — 


(B) In what Caſes Survivor ſhall take. 
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.T F a Demiſe of Lands be by 3, on Condition to pay them 100 J. equal- 
ly to be divided, and one ot them dies, his Executor or Admini- 
{trator ſhall have the Money. Brownl. 32. a Nota there. 

2. It I make a Leaſe tor Years, reſerving Rent during my Life, and my If a Rent- 
Wite's Life, if I die, the Rent is gone, becauſe ſhe is a Stranger ; and the Cbarge f = 
thall never have the Rent, becauſe the has no Intereſt in the Land. If Kot. 
one of them die, nothing can ſurvive to the other; and a Limitation band and 
muſt be taken ſtrictly, otherwiſe it is by way of Grant, that ſhall be Vite, during 


taken ſtrongly againit the Grantor. Brownl. 39. a Nota. the Life of the 
| ; Wife, and 
the Wife ſurvives, ſhe ſhall have the Rent. Brown]. 171. Hill. 15 Jac. Brown v. Dunry. 


P 


3. Lands charged by Deed with 1000 J. to be raiſed and divided among 
5 Children, one dies before Diſtribution ; the Survivor ſhall have his 
Share, and not the Deviſee of him that is dead. 2 Chan. Rep. 129. 29 
Car. 2. Woolſtenholm v. Swetnam. 5 4 
4. Joint-purchaſe by A. and B. of a Building-Leaſe, in the Name of 
of C. who declared it a Truſt for A. and B. and of another Building- 
Leaſe in D.'s Name, who alſo declared the Truſt for A. and B.— A. dies, 
and M. his Executor, and E. (who had taken the Houſes in Execution) 
alhgn'd to J. S. — B. became Bankrupt, and the Commiſſioners aſſign'd 
to R. 8. R. S. conveys to W. 8. W. S. denies Notice of the 
Title of J. S. but confeſs'd his having C.'s Aſſignment, and the Decla- 
ration of Truſt put therein, and that the Leaſe to C. was not aſſign'd to 
him by any expreſs Words. — Vet, W. S. being a Purchaſor, tho under 
thoſe Circumſtances, Trevor, Maſter of the Rolls, diſmiſs'd the Bill 
without Coſts, and the rather becauſe the Plaintiff did not bring the 
Bill till after Defendam's Purchaſe, tho Plaintiff's Purchaſe was made 
2 Years before. Vern. R. 360. Hill. 1685. Uſher and Prinie v. Ayl- 
worth, Edmonds & al, | | 
(y By 
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; a Survivor. 


(C) By what Limitation Survivor ſhall take. 


1. IFT to 2 in Zail; here are Eſtates Tail executed with ſeveral 
Inheritances; But if one die, the other ſhall have all by Sur. 
vivor for his Life; Per Haughton. Roll R. 178. Paſch. 13 Jac. in Caſe 
of Bowles v. Berry. in | 
2. So Gift to 2 and the Heirs of one, if he who has the Fee dies, the 
other ſhall have all for his Lite; Per Haughton, Roll R. 178. in Caſe 
of Bowles v. Berry. 

3. Lands were deviſed to Baron and Feme for their Lives, and after the 
Deceaſe of the Feme, then to the Child or Children of her Body; in this 
Caſe the Baron's Eftare determines upon the Death of the Feme. 2 
Wms's. Rep. 653. 671, 6/2. Mich. 1134. Cowper v. Earl Cowper. 

4. But a Limitation to them for their Lives, (without more) will un- 
doubredly carry an Eſtate for both their Lives, during the Lite of the 
Survivor; per Maſter of the Rolls. Ibid. 671. cites 5 Rep. 9. Brude- 
nels Caſe. | 

5. And he ſaid, that this is the legal as well as literal and gramma- 
tical Conſtruction of thoſe Words (for their Lives,) which, being plural, 
muſt comprehend both, and join them together, where there is no particu- 
lar Reaſon to vary from it; As where an Ofice was granted 7o 2 for Term of 
their Lives, this was held in Auditor Curle's Caſe, 11 Rep. 3. b. to de- 
termine upon the Death of one. Bur in a Limitation of Lands, it is other- 
wiſe. And the Reaſon of the Difference is this, a Jointenancy of Lands 
may be ſever'd ; and if it be not, the Intereſt muſt conſequently ſurvive, 
which is otherwiſe in an Office; and that it is ſo in Lands, is not from 
the Import of the Nerds of that Limitation, but from the Inſtitution or Ope- 
ration of Law ; tor if the Words imported a Survivorſhip, it would do 
ſo in both Caſes. Belides, upon a Severance of the Fointenancy in Land, 
the E/tate does not continue during the Life of each Donee; but determines 

. upon the Death of one for his Moiety, and of the other for his; and 
* ſeems it Cited D. 67. a, and Co. Litt. * 197. a. 2 Wms. 's Rep. 672. in Cale of 
ould be | 
191. A. Cowper v. Earl Cowper. 


— 
— 


(D) Survivorſhip. In what Caſes among what Perſons, 


Noy 55- 1. IU accreſcendi inter Mercatores locum non habet; this extends to Joint 
Anon. That 'y Shopkeepers; And per Coke, There are 4 Sorts of Merchants, VIZ. 
5 Adventurers, Dormant, Travelling, and Reſident; and neither ot them 


traders ſhall ſhall take by Survivorthip. 2 Brownl. gg. in a Nota there. 


not ſurvive ; 


Per Owen. | No Survivorſhip between Merchants. Chan. Caſes 127. Paſch 21 Car. 2. in Caſe of 
Holtſcomb v. Rivers. Nell. Chan. Rep. 139. in S. C. | 


E) By what Yords a Thing ſhall ſurvive the Perſon, or 
| die with him. 


97.S. R. and Years, towards the Education and bringing up of ſuch an one, an 


there Dyer Within the 2 farſt Years of the Term rhe Infant dies. Cired by 


3 Le. 65. pl. "A Award was, that A. ſhall pay to B. during the Term of fix 
ays, that ant. Ber, 


I 


oy 


bo Survivor. Fe I 49 


„ 


Dyer, who ſaid it was adjudged that the Sum ought to be paid for the this Caſe | 
whole Term after; for the Words (towards his Education) are only to — C. B. 
ſhew the Intent and Conſideration of the Payment of that Sum, and are Vearshefore 
not Words of Condition &c. 2 Le. 154. in pl. 186. 19 Eliz. in C. B. ; 
a Covenant to pay ſo much to two; if this be xo Intereſt, and one dies, Joint Cove- 
chen there is nothing to ſurvive; Per Doderidge J. 3 Bulſt. 3 1. Paſch. gant ſhall 


. . . ſuryive, as 
13 Jac. in Caſe of Quick and Harris v. Ludburrow. . 


| : : 5 venanted 
with B. C. and D. to give Bond to pay 10 J. to B. who dies, the Covenant ſurvives. Brownl. 207. 


Yates v. Rolles. 


— 


(F ) In what Caſes the Survivor ſhall bring Actions, 
or be chargd alone, or he and the Executors or Heirs 
of the other. 3 


1. IF 4 are bound in a Recognizance, and one dies, the other 3 ſhall not If che Heir 
be charg'd with the whole, but they and the Heir of the Deceaſed be within 


mall be equally charg'd ; quod nora. Br. Charge, pl. 27. cites 29 -> 4 ona 
All. 37. | | brings Scire 
facias 72 

1 


the z, It ĩs a 2 Plea that the 4th is dead, and his Iſſue within Age, and by his Age the Parol ſha 
demur againſt all; Per Judicium ; quod nota, that Charge ſhall not ſurvive ; and it is not ſaid there 
if they were bound jointly and ſeverally, or not. Br, Jointenants, pl. 27. cites * 39 Aſſ. 37. 4nd 
Execution ſhall be againſt the 5 and the Heir of the other, and well; and Judgment given, and af- 
firm'd in Error. Br. Error, pl. 191. cites 29 Af. 37.— Br. Parol Demur, pl. 16. cites S. C. — Br. 
Age, pl. 36. cites 8 C. Per Seton and Shard, but Mombray contra. | | 


* It ſhould be ( 29.) 


2. In Debt upon Bond againſt Husband and Wife, as Heireſs to her Fa- 
ther, they pleaded Non eſt Factum of the Father. The Jury found that 
the Bond was made to the Plaintiff} and another; whereas in Truth the 
Plaintitt declared on a Bond made to himſelf only, without mentioning 
the other Obligee, and he as Survivor, brought the Action. The Court 
was clear of Opinion, that the Plaintiff ought to have declared upon the 
FE Matter. Le. 322. pl. 453. Mich. 30 & 31 Eliz. C. B. Dennis 
v. St. John. | 
Bo: a Bond is made to 3, to pay Money to one of the 3, they mult all 
Join in the Action; for they are all but as one Obligee. And if he to 
whom the Money is payable dies, the other 2 who ſurvive ought to ſue, 
tho they have no Intereſt in the Money contained in the Condition; Per 
Cur. Yelv. 117. Trin. 8 Jac. B. R. in the Caſe of Rolls v. Vates. 

4. In Debt on Bond it appeared upon Oyer, that A. B. and C. were 
bound jointly, and that A. was dead; whereas the Action was brought 
againſt his Executor, and the other 2. Upon Demurrer the Court were of 
Opinion that the Action was not well brought; for by the Death of one 
ot the Obligees, his Executor is wholly diſcharged. Sid. 238. pl. 7. 

Hill. 16 & 17 Car. 2. B. R. Osborn v. Crosbern & al. 

5. A Fudgment was obtained jointly againſt 3, and one of them dies, and Saunders of 
the Plaintiff ſued a Scrre facias againſt the Executor of him that was dead, 8 
and the 2 Survivcrs, The Judges ſeemed to incline, that the Charge Erecutor 
did ſurvive, and the Executor , not liable; but per Wylde, he might cited a Caſe 
have ſued a Scire facias againſt the Heir and the 2 Survivors, becauſe as it of Norton 
charg'd the Realty, it did nor ſurvive ; but he could not charge the Exe- 9d Kar- 


cutor. Freem. Rep. 366. pl. 468. Paſch. 1674. Anon. Re 


| . | ing Execu- 
ter was ſued, ani pleaded feveral Judgments, and that he had fully adminiſter'd ; and amongſt other 
Judgments 
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£60 Suſpicion. 


2 


Tudgments pleaded one which was recovered againſt bis Teftator, and an Eſtranger; and becauſe — 
2 — that his Teftator ſurvived, the Plea was =, to be ill. Ibid. l he did 


For more of Survivor in general, ſee Devile, Jointenants, Truſt 
and other Proper Titles. : 


Suſpicion. 


(A) What is good Cauſe of Suſpicion to detain a Perſon, 


Bridgm. 62. 1, B LL of Falſe Impriſonment in B. R. the Defendant /aid that cer. 
Arg. in Caſe 


de gl tain Perſons ſaid to him that the Plaintiff and F. N. were come to 
Wells, cites L. with certain Oxen, which were ſtole, as they thought; and he came and 


S. C. that found the Oxen in an obſcure Houſe, and arreſted him upon Suſpicion ; Judg- 


Suſpicion. ment fi Actio. And per Gaſcoign and Hull, it is no Plea; for * Suſpicion 
OE” 1 is no Cauſe of Arreſt, unleſs a Felony was committed in the Country before, 


cauſe it is Et adjornatur. Br. Faux Impriſonment, pl. 4. cites 7 H. 4. 35. 
but the | | | 
Imagination of a Man, which lies in his own Conceit. * Serjeant Hawkins ſays, that generally 
no Suſpicion will juſtify an Arreſt where no Treaſon or Felony hath been committed, or dangerous Wound 
given. 2 Hawk. Pl C. 76. S. 16. „ 

But the Serjeant thinks that this Rule holds not as to Arreſts on a Hue and Cry, or by Virtue of a 
Warrant from a Juſtice of Peace. 2 Hawk. Pl. C. 76. S. 16, 17. 


2. It is good Cauſe to arreſt a Man, inaſmuch as he is Vagrant, exer- 
ciſing no Trade, nor doing any Work. Br. Faux Impriſonment, pl. 22. cites 
7 E. 4. 20. | | 
Goods were 3. So, that Parcel of the Goods ſtole were found inthe Paſſeſſion of the Plain. 


ftolen and tiff. Br. Faux Impriſonment, pl. 22. cites ) E. 4. 20. 
found in the | 


Houſe of the Plaintiff, and he would not ſhew bow he came by them, this gave good Cauſe of Suſpicion, 
and being examined before a Juſtice, giving various and uncertain Anſwers, aggravated the Suſpicion, 
and was juſt Cauſe of binding him to Seſſions. Cro. E. 901. pl. 4. Mich. 44 & 45 Eliz. B. R. Cham- 
bers v. Taylor. | 


4. Falſe Impriſonment made at W. in the County of K. 'The Defen- 
dant ſaid, that at the Time c. T. Fawconbridge with 20000 Men, as Re- 
bels and Traitors to the King, intending to depoſe the King, aſſaulted the 
City of London, and burn'd Houſes, and kill'd A. and B. and the Citizens 
drove them to Blackheath ; and the common Voice and Fame was, that 

* Orig.is the Plaintiff was one of them, and the * Defendant ſuſpecting him thereof, tot 
l..) him at W. and becauſe there was no Gaol in the County of K. where he might 
put him for Doubt of Rebels, he carried him to London, and there impriſoned 

him. And per Cur. a Man cannot arreſt another for Suſpicion, if he him- 

ſelf has not Suſpicion thereof; nor he cannot juſtify by Command of him 

who has Suſpicion. Br. Faux Impriſonment, pl. 25. cites 11 E. 4.4 — 

But after Fol. j. the Opinion was, that it is no Plea, if he does not ſay that 

he durſt not carry the Plaintiff to the Gaol of Kent for Doubt of Rebels. Quod 

nota; for a Man cannot juſtify the Taking in one County, and rhe Im- 

priſonment 


. 


" - 
1 — — 


Suſpicion. 


r 


- 


priſonment in another County, unleſs for ſuch ſpecial Cauſe ; but where 
the Gaol of one County ſerves in two Counties, there he may plead it and 
juſtify &c. And the Plaintiff maintained his Writ abſque hoc, that 
"he common Voice and Fame in London was, that he was one of the 
ebels. | | 

8 5. In Falſe Impriſonment the Defendant juſtißed that a Felony was 
gone, and the common Fame and N vice of the Country was, that the Plaintiff 
was of ill Government, and that he did the Felony, by which he who was rob” da 
came to the Conſtable Sc. and required him to arreſt the Plaintiff, where- 
upon the Con/table came and required the Defendant to aid him, by which 
he aided him to arreſt the Plaintiff, which is the ſame Impriſonment. 

And per Keble, Vaviſor, and Townlend, the Plea is good; and it is 

lawful to arreſt him by the Suſpicion ot him who was robb'd ; and a 

Man may juſtify the taking the Goods of an Alien, as Servant of the 

Duke of G. and yet every one may ſeiſe them as well as another. Con- 
tra Brian and Hawes, and that the Suſpicion cannot extend but to him who 
has the Suſpicion, and to no other. Br. Faux Impriſonment, pl. 14. cites 
2 H. J. 15. 

6. 10 Falſe Impriſonment the Defendant ſaid that F. S. was poiſon' d, S. C. cited 
and the common Voice and Fame was, that the Plaintiff had done it, by which Arg,Bridgm. 
he as Servant of W. N. Sheriff took the Plaintiff, and carried him to the Jas TR Car 
Priſon. And per Cur. he who juſtifies as here, ought to allege that ſuch of Weal v. 
a one was poi ſon'd, and therefore for Suſpicion of Felony he ſhall fay Wells 
that ſuch Felony was committed &c. and this is traverſable ; And per 
rot. Cur. He cannot juſtify as Servant of the Sheriff, but of his own Au- 
thority 3 for when a Felony is done, and Suſpicion is, every one who has the 
Suſpicion may arreſt the Party, but not by the Command of the Sheriff, unleſs 
the Sheriff has Writ ad illum arreſtand. by which the Detendant amended 
his Plea in this Point; quod nota bene. Br. Faux Impriſonment, pl. 16. 
cites 5 H. 7. 4. | 

nm. And 8 and Brian, if a Man be indifed of Felony, this is a 
ſufficient Cauſe of Suſpicion to arreſt him; quod Jay and Keble negave- 
runt; tor Proceſs ought to be awarded, and the Indi&tment may be falſe. 

Br. Faux Impriſonment. pl. 16. cites 5 H. J. 4. 

8. Common Voice and Fame is not ſufficient to arreſt a Man, where no S. P. Arg. 

Felony is done. Contra where a Felony is done. Br. Faux Impriſon- Þridgm. 62. 


/ in Caſe of 
ment, pl. 16. cites 5 H. J. 4. Weal v. 


Wells. 
8. P. Arg. Godb. 406. cites 5 H. 4. 35. S. P. 2 Inſt. 52.—— ——Bulft. 149. Trin. 9 Jac. in the Caſe 


of Wale v. Hill, Arg. cites 2 H.;.5. 5 H. 7. 5. 26 H. 8. 9. & 5 E. 4 20. That common Fame, in ſome 
Caſes, may be a good Juſtification in a falſe Impriſonment ; but this is to be taken, if the Cauſe, for 
which he was taken, be publick ; butotherwiſe it is, where the Cauſe is private ; that for taking of a Man's 
Goods in a private Manner, there he ought to ſhew ſpecially, that the Goods were found with him, 
and in his Poſſeſſion, and not to go by Beſief, and to give Credence to every particular Man ; but he 
ought for to ſhew ſome good and apparent Cauſe to the Court, and ſo is 7 E. 4. fo. 20. 

f a Man be robb'd in the Night, and it is the common Voice and Fame that J. D. did it, a Man ma 
_ arreſt him by the Fame of this County where, &c. Contra by the Voice of another County. Per Choke & 
Brian. Br. Faux Impriſonment, pl. 25. cites 11 E. 4. 4. 

This Fame, BraCton deſcribes well: Fama quæ ſuſpicionem inducit oriri debet apud bonos & graves, 
non quidem malevolos & maledicos, ſed providas & kde dignas perſonas, non ſemel, ſed ſæpius, quia 
Clamor minuit & Defamatio manifeſtar. 2 Inſt. 52. | | 


* 0 n 
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9. Hue and Cry is good Cauſe to take a Man for Suſpicion of Felony, S. P. Br. 
and if it be made without Cauſe, he who made it ſhall be puniſb'd, and nor Faux Impri- 


the other who arreſted the Man. Br, Treſpaſs, pl. 213. cites 21 H. J. 3 - 
27. H. 7. 4. — 
N S. P. Ibid. 
pl. 25. cites 11 E. 4. 4.—8 P. 2 loſt, 52, 


Io. A Julſtice of the Peace himſelf cannot arreſt a Man for Suſpicion of Br. Faux 
Felony, unleſs he himſelf ſuſpects him, and nor by the Suſpicion of anc- . pe 
ther; and therefore cannot make a Warrant to arreit him upon Suſpicion cires ELL 


O 


152 Suſpicion. 


The De- of another; but he, who has the Suſpicion of Felony in another, may 


wo 12h arreſt him himſelt, Br. Faux Impriſonment, pl. 8. cites 14 H. 8. 


any of Suſpi- 16. 
cion of another, but of himſelf. Br. Faux Impriſonment, pl. 22. cites 5 E. 4. 20. 

No Cauſes of Suſpicicn whatſoever, let the Number and Probability of them be ever ſo great, will juſtify 
the Arreſt of an innocent Man by one aubo is not himſelf induced by them to ſuſpe# him guilty, whether he 
make ſuch Arreſt of his own Head, or in Obedience to the Commands of a private Perſon, or even of 
a Conſtable, 2 Hawk. Pl. C. 76. S. 15. 


Auſenting 11. If A. be ſuſpected, and he feeth, or hides himſelf, it is a good 
* alter Cauſe to arreſt him. 2 Inſt. TK. g 2 a g 


otice of a 


Warrant againſt him for Robbery committed, is good Cauſe of Suſpicion. Cro. E. 87 1. pl. 7. Hill, 44 
Eliz. B. R. Pain v. Rocheſter and Whitfield. 


12. If Treaſon or Felony be done, and one has * Cauſe of Suſpicion, 
this is a good Cauſe, and Warrant in Law, tor him to arreſt any Man; 
but he muſt ſhew in Certainty the Cauſe of his Suſpicion ; and whether the 

| Suſpicion be juſt or lawtul, ſhall be determined by the Juſtices in an 
Action of falſe Impriſonment brought by the Party grieved, or upon a 
Habeas yu oy &c. 2 Inſt. 52. 


13. Refuſal to ſhew Cattle which are charged to be ſtolen, is a good 


Cauſe of Suſpicion, and to carry before * of the Peace to be exa- 
mined; Per Doderidge, J. 3 Bulſ. 28). Hill. 14 Jac. in Caſe of Weal 
v. Wells. 6 


(B) Pleadings. 


Br. Double, 1. I N falſe Impriſonment in S. the Defendant ſaid, That before the In. 


pl. 151. cites priſoument B. was kilPd in S. and the Plaintiff was in the Company of 


4 83 the Murderers at the Time of the Felony ; and the Fame of the County of S. 
Arg.Bridgm. was, that the Plaintiff was Party to the Felony, by which the Defendant 
61. in Cale found the Plaintiff at S. and arreſted him for Suſpicion of Felony, and com- 


8 mitted him to the Sheriff, which is the ſame Impriſonment. And Brian 
the Defen.. ſaid, rhe Plea is double, viz. the Fame, and the being in the Company. 


dant tra- But Markham, J. contra; for in ſuch Juſtification a Man may make 20 
vers'd the Cauſes of Suſpicion, and all is only one Suſpicion. Brian ſaid, he im- 
Indictment priſon'd him De ſon tort Demeſne, abſque hoc that he was in Company, 


ropes of the Or that there was ſuch Fame, and was not ſuffer'd ro have both, by 


Plaintiff was which he travers'd the being in the Company only. Br. Faux Impriſon- 
- their ment, pl. 22. cites ) E. 4. 20. | 
ompany, 

and Len LIN that, that the Report was ſo, &c. And Nidkam [Markham] ſaid there, That Iſſue could 
not be taken upon the Report, but upon the Matter in Fact; for if Men ſay in the Country that I am 
a Thief, that is no Cauſe to arreſt me; but Matter in Fact ought to be ſhew'd, which is traverſable. 
Whereupon Iflue was taken upon the firſt Matter only. And in the gth of Edw. 4. it is holden that a 
Man ought to ſhew ſome Matter in Fact, to prove that the Plaintiff is ſuſpected. And 11 Ed. 4. 46. in 
a Falſe | "a ety the Deferdant, who juſtifies upon a falſe Impriſonment for Felony, ought ro ſhew 
ſome Matter in Fact to induce his Suſpicion, or that his Goods were in his Poſſeſſion, of which the 
Country may take notice. And in the 17 Ed. 4. 5. in a falſe Impriſonment the Defendant juſtified, be- 
cauſe that A. and B. did rob another, and did go to the Houſe of the Plaintiff ; whereupon the Conſtable 
did ſuſpe& him, and did require the Defendant to aſſiſt him in arreſting him &c. and holden there, 
that they ought to ſurmiſe ſome Cauſe of Suſpicion, or otherwiſe the Plea was not good. 


2. In Treſpaſs the Defendant juſtified, becauſe a Felony was done in 
the Country, and the Defendant had Suſpicion of the Plaintiff, and enter'd 
into the Houſe, and there found the Ox that was ſtole, by which he arreſted 
him. And per Cur. he ought to carry him to Gaol ; to which he ſaid, 
that the Plaintiff reſcued himſelf. And it was awarded a good Plea, W 
e 
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did not ſay that the Plaintiff was ſuſpected in the Country ; for he 
40 Dot arreſt him but for Saſpicion which he had in himſelf. ” br. Faux 


iſonment, pl. 27. cites 20 E. 4. 6. | 57 
1 W hoſoever would uſtify the Arreſt of an innocent Perſon, by rea- * 10H. 7. 


ſon of any Suſpicion, mult not only ſhew that he ſuſpected the Party * him- 17. b. 2 H. 7. 


elf, but muſt alſo ſer forth the f Cauſe which induced him to have ſuch a H Bf 8 i 
Suſpicion, that it may appear to the Court to have been a ſufficient a. Ed. 4.” 
Ground tor his Proceeding. Alſo it ſeems + certain, that regularly he 20. a. 20 E. 


ought expreſsly to thew, that the very ſame Crime for which he made the 4 C b. 11 E. 


Arreſt, was atiually committed. But it a || Man have ſeveral Cauſes of þ; 65 f NIE: 


Suſpicion, he 1s not bound to inſiſt upon ſome one of them only, but C. 93. 12 
may alledge them all; tor that the Replication De ſon Tort Dennis an- Rep. gr. 10 
wers the Whole. As ** where a Man arreſts another, who is actually =? 17. b 

| WA. 


uilty of the Crime for which he is arreſted, it ſeems that he needs nor, 1% 4 OR 
a. 17 E. 


in juſtify ing ir, ſer forth any ſpecial Cauſe of his Suſpicion ; but may ſay 4. 5. a. b. 
in general, that the Party feloniouſly did ſuch a Fact, for which he arrefted f 2 Inſt. 
him, Cc. 2 Hawk. Pl. C. J). S. 18. cites the Books in the Margin, 2. F 2 1 
| 40. 17 E. 4. 

I. 4. b. 1 E. 4 20. a. Bridgm. "ig H. 4. 35: 
+$E. 4. 3. b. 27 H. 8. 23.a. Cro. J. 194. Finch 340. 

7 E. 4. 20. 17 E. 4. 5. a. b. Bridgm. 62. Fin. 394. 4 H. 7. 1. b. 2. a. 
b. Fitz. Faux Impriſonment, 5. 


(A) Taliter Proceſſum. 


— 


- 
* — 


1. T Reſpaſs for taking his Beaſts. Defendant juſtified by a Plaint in 
a Hundred-Court, by which Taliter Proceſſum fuit, that the 
Plaintiff was nonſuited, and Coſts tax'd, and a Precept to levy ; 
whereby he took the Beaſts, and travers'd, that he was guilty before 
the Delivery of the Precept, or after the Return. Upon Demurrer it 
was objected, that this ſhort Way ot pleading a Judgment in Interior 
Courts is not allowable. Sed non allocatur ; tor it is good enough, ſet- 
ting out the Plaint levied, but ought not to commence at the Fudgment, Viz. 
that Conſideratum fuit. 2 Lev. 8 1. Hill. 24 & 25 Car. 2. B. R. Doe 
v. Parmiter. 5 EA 
2. In Treſpaſs for taking his Cattle, the Defendant ju/7;ed by Virtue 
of an Execution in an Action of Treſpaſs in the Hundred-Court. The 
Plaintiff demurr'd. Exception was taken, that the Defendant, re- 
citing the Proceedings below, faith, Taliter Proceſſum fuit; whereas 
he ought particularly to ſhew all that was done, becauſe not being 
in a Court of Record the Proceedings may be dented, and tried 
by a Jury. Bur the Court inclin'd that it was well enough, and 
the /afe/ft Way to prevent Miſtakes ; but it the Plaintiff had replied De 
injuria ſua propria abſque tali cauſa, that had traverſed all the Pro- 
ceedings. But no Judgment was given. 2 Mod. 102. Trin. 28 Car. 2, 
C. B. Lane v. Robinſon. | 
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3. In Treſpaſs and falſe Impriſonment, the Defendant juſtified by Freem. Rep. 
Proceſs out of the Court of Warwick, on a Judgment had there, on a 322. pl. 402. 


Plaint in Treſpaſs, Super quo Taliter Proceſſum fuit, that Judgment 8 In. 1677. 


Rr Was exactly S. P. 


S. C. but not 
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« - Taliter Proceſſum. 
was given againſt him, whereupon he was taken &c. Exception 
was taken, becauſe it was pleaded by a Taliter, and 20 Mention was 
made of any Declaration; and that the pleading Taliter &c. in an In. 
ferior Court, is not good. But it was anſwer'd on the other Side 
That the Taliter &c. is the ſhorter and better Way; and therefore 
in a Sci. fa. nothing is recited but the Judgment; tho' it is true, in 3 
Writ of Error, the whole Record muſt be ſet out. The Court was 
ot Opinion, that the Plea was well enough as to this. 2 Mod. 195 
196. Hill. 28 and 29 Car. 2. C. B. Higginſon v. Martin. 125 
4. In Treſpaſs ot taking a Gelding, the Defendant juſtified by 
Plaint in a Court- Baron, and that Taliter Proceſſum fuit, that the 
Plaintiff recover'd againft the now Plaintiff, and that a Precept wa 
thereupon made to the now Detendant, who is an Officer of the faiq 
Court, to levy the Debt and Coſts, by Virtue whereof he took the 
Gelding, and appraiſed and fold him. The Plaintiff demurr'd gene. 
rally; and Exception was taken for him, that Taliter Proceſſum in 
a Court-Baron is a very curt Way of pleading, and that all the Pro. 
ceedings ought to be ſhewn ar large, becauſe not being Matter of Re. 
cord all is traverſable: Quod Curia conceſſit. And Judgment for the 
Plaintiff, Niti &c. 2 Jo. 129. Hill. 31 & 32. Car. 2. B. K. Garret v. 
Higby. 
: Tn falſe Impriſonment the Defendant preſcrib'd to have a Court 
&c. for Trial of all Perſonal Actiops, &c. and that a Plaint was 
levied there, &c. and that Taliter Proceſſum tuir, and did at ſe 
forth any Declaration or Appearance, but only that the Plaintiff hat 
Fudement, aud the Defendant was taken in Execution, where he was 
detain'd till he paid the Debt, &c. And upon Demurrer it was ad- 
Judged for the Plainritt, becauſe the Record in the interior Court was 
recited only by Taliter Proceſſum fuit. 2 Lutw. 913. Trin. 3 Jac. 2. 
Dennis v. Rowles. | : 
Comb. 124. 6. In Treſpaſs for taking Goods &c. the Defendant juſtifies by Jadg: 
Simpſon v. jmnent in a Hundred Court, and Proceſs thereupon, that there was a Plaint 
22 levied in Treſpaſs on the Caſe, & taliter proceſſum fuit, that it was con. 
Dolben J. /#der'd that the Plaintiff ſhould pay Cofts for his Default, Unde convictus et 
faid, That This was inliſted to be ill, becauſe in Caſe of an Interior Court, they 
Taliter Pro- gyght not to plead it ſo; for that each Part of the Proceſs is traverſable. 
ogg angina Holt Ch. J. ſaid, that in Ld. Hale's Time it was held good, tho' only 
ferior Court, ſaid Taliter proceſſum fuit, and that in that very Point himſel f was over- 
and has been ruled in Sir Francis Pemberton's Time, and a Year ſince in C. B. Adjor- 
ſo adjudged natur. Show. 47. Trin. 1 W. & M. Simpſon v. Merrille. 


ſeveral times | 

ſince the Lord Hale's Time; and there is no Caſe againſt it, except the Caſe above-recited by Holt, 
and that Caſe was difallow'd by Pemberton; bur Hale was always very much inclin'd to make Plead- 
ings good. Adjornatur. | 


J. In Treſpaſs of raking his Cattle the Defendant juſtified under a 
Plaint by J. S. againtt the now Plaintiff in the County-Court for a Debt if 
39 5. 114. and that Superinde taliter proceſſum fuit, that T. P. the 
Plaintiff in that Plaint recovered &c. and thereupon Quoddam Præcep- 
tum emanavit, per quod the Sheriff commanded the Plaintiff to levy the 
Money &c. and upon Demurrer to this Plea it was adjudged for the 
Plaintiff (among other Reaſons) becauſe the Judgment was pleaded in 
an Inferiour Court, not being a Court of Record, with a Taliter pro- 
ceſſum fuit, when the Proceedings ſhould be ſer forth at large. 2 Vent. 

100. Mich. 1 W. & M. in C. B. Pinager v. Gale. | 
8. In Debt on Bond for quiet Enjoyment of Lands leaſed to the Plaintiff 
the Plaintiff” averred, That he was proſecuted in the Exchequer by F. N. 
and that Taliter ſuperinde in eadem Curia &c. proceſſum fuit, that the Plain- 
tiff there recovered againſt the Plaintiff here 80 J. and jo l. for Damages 
&c. prout per Recordum &c. plenius liquet &c. It was inſiſted for the 
Defendant, that the whole Record of the Recovery ought to be 5 
| lorti 
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Taliter Proceſſum. 
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forth at large in the Declaration; Sed per Curiam non allocatur; for at 
this Day 'tis otherwiſe practiſed ; And tis ſufficient to plead, that the 
Plaintiff recovered with a Taliter proceſſum fuit, without reciting the 
whole Record. Holt Ch. J. ſays, this Declaration 7s 700 general, and 
that the Plaintiff hoid at leaſt have ſet the Matter out in this Form; Scil. 


That he was impleaded in an Action of Debt for ſo much Money certain (of 


-phich this was Parcel) or have ſet forth the whole Declaration in the Ac- 
tion brought by J. W. with Taliter ſuperinde proceſſum fuit, ſo as it might 
appear to the Court, that the Recovery was againſt the Plaintiff for the ſame 
Matter, againſt which he was to be detended ; For that in this Caſe he 
could plead no other Plea than Nul tiel Record ; And upon his Opini- 
on judgment was given againſt the Plaintiff, Carth. zog, 306. Paſch. 
6 W. & M. B. R. Hool v. Burgoigne. Oh 

g. In Treſpaſs of Aſſault, Battery, ac nn, and impriſoning &c. the 
' Detendant, as to the Force and wounding pleads not guilty, Et qguoad 
reſiduum tranſgreſſionis, the Aſſault and Impriſonment, he juſtifies, for that 


2 Lutw. 
925. 8. C. 
but as to the 
Taliter Pro- 


the Plaintiff was indebted to him 5715 Juri ſdictionem Cur. de Recordo de B. ceſſum, tho' 


and for the Recovery thereof the 1dant Imp, 
Court, and found Pledges to proſecute his Suit; Et Superinde taliter proceſſum 
„it in eadem Curia, that he had Fudgment and Execution, which he de- 
livered to the other Defendant being a Bailiff, who at D. infra juriſclictio- 


efendant Implacitaſſet eum in the ſaid it is in the 
Pleadings, I 
do not ob- 
ſerve any 
Notice taken 


nem Cur molliter manus impoſuit upon him, and arreſted him and detain'd of that Part 


him in Priſon, which are Idem reſiduum tranſgreſſionis præd'. It was 
reſolved upon Demurrer, that this ſhort way ot pleading the Judgment 
in an inferior Court, viz. by an Implacitaſſet, and that Taliter proceſ- 
ſum ſuit was good, tho* the Uſage anciently was otherwiſe ; And tho? 
there are ſome Caſes where the Plea has been held 111 withour reciting a 
Plaint levied, yet by the Implacitaſſet aud Pledges found as here in this 
Caſe they Jupp'y that Matter. 3 Lev. 403. Mich. 6 W. & M. in C. B. 
Patrick v. Johnſon. . | 


Adny v. Uernon, where the Pleadings by Taliter proceſſum of a Judgment in Worceſt 


in the Ob- 


ſervations of 
the Repor- 
ter. 

3 Lev. 404. 
in S. C. was 
cited per 
Cur. Mich. 
36 Car. 2. 

in C. B. the 
Caſe of 


er-Court was 


adjudged good; but obſerves, that there they commenced the Plea with the levying of a Plaint, upon which 
Taliter proceſſum fuit. And likewiſe another Caſe reſolved by Hale Ch. J. and the whole Court Hill. 
24 & 25 Car. 2. B. R. but there a Plaint was likewiſe pleaded to have been levied and ſo held good; 


But that without Plaint ir would have been void. 
Adney v. Vernon, | 


10. In Treſpaſs Defendant gu/tified the Taking &c. by Proceſs out of the Coun- 
 ty-Coart, that Taliter proceſſum fuit that the Plaintiff there had Fudgment and 
4 Precept was Airetted to this Defendant to levy the Money, and ſo juſti- 
fied, Exception was taken, that ſuch Pleading is not good as to Pro- 
ceedings in a County-Courr. Several other Exceptions were taken to the 
Pleadings, and Joo was given to the Plaintiff ; Bur the Reporter 
ſays, That the | 
Judgment. And adds a Nota, that as to the abovementioned Excep- 
tion, it had of late Time been adjudged, that the Proceedings in ſuch In- 
terior Courts may be pleaded by a Taliter proceſſum fuit &c. 2 Lutw. 
Rep. 1410. Hill. 7 W. 3. Walker v. Freeby & Holmes. 

11. Treſpaſs for the taking of a Horſe. The Defendant juſtifies under 
a judgment recovered againſt the Plaintiff in the Hundred Court by a Ta- 
liter proceſſum, and does not ſet out the Proceedings at large; And ad- 
Judged good, notwithſtanding that the old Books are to the contrary, 
upon the Authority of a Caſe between ge and Parmiter; Hill. 24 
& 25 Car. 2. adjudged in Point in B. R. in the Time of Lord Hale, 


_ great Debate. Ld. Raym. Rep. 80. Eaſt. 8 Will. 3. Mackareth v. 
ollard, | 


For more of Talicer Proceſſum in General, ſee other proper Titles. 


Tally 


See 3 Lev. 243, 244. Mich. 1 Jac. 2. in C. B. 


urt did not declare for which of them they gave their 


See pl. 1. 
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Tally of the Exchequer. 


inne.. 


The Sheriff 1. 14 Edw. 2. Nacts, That If Sheriffs and other Miniſters which ga. 
often gave cap, 1. ther the Debts of the King, and make * Tallies and other 


haps en Acquittances to the Debtors, and yet do not acquit them in the Exchequer, and 


to the T'e- Of the ſame are impleaded in the Exchequer, and by Favour are put to littl: 
nantes, and Iſſues, which they will rather loſe than come to anſwer, the Sheriff Sc. whey 
2 « he is impleaded in the Exchequer, and the great Diſtreſs returned againſt 
Account: um, and he comes not to anſwer, there ſhall go forth another Writ of Diſtreſs, 
in which ſhall be commanded that Proclamation be made in the full Count 


and upon 
Complaint of f hat the Defendant come at ſuch a Day, and acquit the Debtor of the Sum 


dap Lhe von: for which he made Tally or Acquittance, at which Day if the Defendant 
fon 1724 Come not, and the Writ be returned, and Proclamation certified, he ſpall be 


eur Writs, Holden for convict, and the Debt levied of him, and Damages awarded to 
whereby In- the Plaintiff, according to the Diſcretion of the Barons. And this Statute 
3 ſhall extend as well to thoſe which have been Sheriffs, and other Miniſters 
wie > that let to Leaſe their Bailiwicks, as to the Sheriffs and other Miniſters, 


and u nat 


Perſons the which hold their Bailiwicks themſelves. And by this Statute no Man ſhall 
Sheriff had be forbidden, but that he may complain of Sheriffs and other Mini ſters when 
received hoy be found in ihe Exchequer, and that they ſhall anſwer there as has 
Money krom, % uſed 


which was 
Nichil'd at 


the Exchequer, and ſuch Tallies were produced to the Perſons impanelled; and if the Sheriffs were 


found guilty they were attach'd. The Words of the Writ are, Quod veritatem talliar* delictarum fcil't - 


inquirat, & fi delictores talliarum fuerint attincti runc Habeas Corpora eorum coram Baronibus &c. 
But for the more effectual Remedy of this Grievance, the Stat. de Attinct. was made, 12 E. 2, Gilb. 
Hiſt. View of Exch. 94, 95. cap. 5. 

Wingate mentions this Statute as 13 E. 2. and Cay mentions it as 14 E. 2. which Ld. Ch. B. Gilbert 
mentions as 12 E. 2. . 

* When any Man pays in Money into the Exchequer, he pays the Sum to the Teller, and the Teller 
makes a Bill in Parchment for the Sum ſo paid, in which is the Chriſtian and Sirname of the Party, his 
Office, and the Day of Payment, and the Sum ſo paid wrote in Numeral Letters; this Bill is roll'd up, 
and thrown down thro' a Pipe into the Tally Court; then the Tally-cutter prepares the Tally, which 
is notch'd according to the Sum mentioned in the Bill, viz. a greater Notch for (M) and a lefler Notch 
for (C) a lefler Notch for (X) and ſo a leſſer Notch for ſingle Pounds, and for Shillings and Pence; 
the Tally is but ſlightly cut with the Knife. Then the Auditor of the Receipt, who was anciently 
call'd the Receptor Talliar' writes a Duplicate upon the Wood of the Tally, of the Contents of the 
Parchment Bill, and the Sum (which is writ in the Numerical Letters upon the Bill, and is expreſs'd by 
Notches cn the Tally.) Then the Clerk of the Pells enters the Bill into his Book, and the Scriptor 
Talliar* reads the Tally ; the Clerk of the Pells at the ſame Time looking into his Book to ſee that his 
Entry and the Tally agree together; and then the Chamberlains ſtrike the Tally, that is, divide it into 
two, and the Tally or the Stock is given to the Party, and the Foil or Counter-part is left with the 
Ch:imberlains, and the Bill is carried away and filed by the Auditor of the Receipt. Gilb. Hiſt. View 
of rhe Exch. 140, 141, Cap. 9. | 


Br. Debt pl. 2. It appears in a Caſe of Debt, that where the King is indebted to a 
17. cites S C. Man, he may aſſign the Party by the Record to take the Sum of a Cuftomer, 
and deliver to him a Tally thereof; and there if the Creditor ſhews the Tally 
zo the Cuſtomer, the Cuftomer is thereby charg'd, if he has Aſſets in his 
Hands, or when Aſſets come to his Hands, he may have Debt againſt the 
Cuſtomer thereupon, naming him Cuſtomer ; and there it is a good Plea for the 
Cuſtomer to ſay, that at the Time of the ſhewing of the Tally, nor ever after, 
he had nothing in his Hands; and there the Tally need not be ſhewn in th 
Court, nor upon the Count, as upon Debt upon an Obligation; for the Cu/- 
tomer is not Debtor by the Tally only, but by the Record by which it is En 
to the Plaintiff, and by the ſbewing of the Tally. Br. Taile de Exchequer, 


pl. 1. cites 2) H. 6. 9. 
| 2. And 
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_ And if the Tally be loſt the Creditor upon his Oath ſhall have a new 
Tally which is called an Innovate, contra of an N err? q For there if 
he loſes it, he loſes his Duty, and therefore this thall be ſhewn in the 
Count, contra of the Tally; for this is only to deliver to the Cuſtomer 
to take Allowance chereot upon his Account, but the Debt is due by | 
the Aſſignment 1n the Record, and not by the Tally ; note the Diver- | 
firy. Br. Taile de Exchequer. pl. 1. cites 2) H. 6. 9. | 
4. In the Exchequer ir is the common Courſe upon a Tally for the 
Caſtomer 70 ſay, that he has nothing in his Hands but 20 l. and that B. i 
ſhecwed to him a Tally of 201. and one A. another &c. and to thoſe who firſt 4 
ſew they are chargedble &&. nota. Br. Taile de Exchequer, pl. 2. cites ; 
9 E. 4. 12. per Pigot; And the ſame Law per Chocke in the Reſidue of 
che ſaid Caſe, fol. 14. upon ſeveral Tallies ſhewn, and in pleading 
thereof it eight to be ſhewn what Day and Year it was ſhewn to him, and 
at what 2 1 * 3 | 
A Tenth was granted to Ring K. 3. by the Cler ayable at two Rr. Dette. a 
p by which the King aſigud divers Tallies thereo Ps Debtors, 421. che p 
payable by the Hands of the King*s Collectors thereof, which Gullectors were 8. C. 
gn d by the Clergy, and meſne between the two Days King R. died. 
And it was held that the Collectors upon the ſhewing of the Tallies by the 
Debtors are chargeable to them, and ihat the Clergy after this are chargeable 
to the Debtors, and that after this Aſſignment and ſhewing of the Tally, the 
King cannot pardon the Clergy of the Tenth; for it is alter'd into a Debt 
betore, and that it is not due to the King after the ſhewing of the 
Tally; and that after this the ci King, nor the new King, cannot have it, 
but the Debtors. Br. Taile de Exchequer. pl. 5. cites 1 H. 7. 8. 


For more of Tally of the 8 in General, ſee Acquittance (8) 
Prerogative and other proper Titles. 


(A) How Conſtrued. 


1. HE Word Taxes generally ſpoken with Reference to a Freehold, 
or where the Subject Matter will bear it, ſhall be intended Par- 
liamentary Taxes, propter excellentiam, 2 Salk. 615. ſays, that this was 
laid down as a Rule by Holt Ch. J. Hill. 9 W. 3. B. R. in Caſe of 
Brewlter v. Kidgell, and cited 34 H. 8. Wipe 9. Bur ſaid that there 
are other Taxes not parliamentary, as for Repair of Churches, Commiſ- 
non of Sewers ; For any Impoſition which takes away part of the Goods or 
Rent is a Tax, and Cites 2 Inſt, 532. N Eh 5 
2. It a Tax be given by Parliament, which was never known, or in See the Caſe 
Eſſe before, a Covenant That the Leſſee ſhould pay all Sum and Sums of of e 
Money that now is or ſhall be aſſeſſed or taxed for, and in Reſpect of the |; (D) 
Preſſes demiſed for Chimney-Meney, Church and Poor, or viſited Houſes, or 
n © de otherwiſe 
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See Preroga- 
ive (K. 5.) 


— 


ot herwiſe above and beſides the Rent reſerved would not extend to ſuch 
Taxes; But if it had been worded thus (All Taxes that ſpould be here. 
after impoſed hy Parliament all Taxes whatſoever would be included. 
11 Mod. 239. per Powel J. Trin. 8 Annæ B. R. in Caſe of Hopwood 
v. Bareſoot. 


(B) Liable, What and Who. 


I. Having a Rent payable half yearly out of a Term, whereof about 

* jix Years were to come, was content to releaſe it upon a Bond 
enter'd into to him, and condition'd for Payment of the like Sum with the 
Rent, and at the ſame Times. Per Cur. tis equitable Taxes be a', in 
Regard the Money in the Condition was intended between the Parties 
to be but in Lieu of the Rent, which ſhould have been chargeable with 
the Aſſeſſment. Vent. 252. Hill. 25 & 26 Car. 2. B. R. Anon. 

2. In Treſpaſs upon Not Guilty pleaded the Queſtion upon a ſpecial 
Verdict was, Whether a new built Houſe which had ever been inhabited, 
nor any Account of the Chimnies thereof return d into the Exchequer thould 
pay the Duty tor Chimnies. The whole Court was clear of Opinion, 
that it ſhould, tor the Words are, Every Houſe (other than ſuch as here- 
after are excepted) ſhall pay, and a new built Houle is not excepted. Vent. 
311. Trin. 29 Car. 2. B. R. Ironmonger's Company v. Nailer. 

3. By an Act of Parliament for building new ſhips, and another for 
disbanding the Army, All Lands &c. Annuities, Offices, (except Military 
Offices, and Offices relating to the Navy under the Command the High 
Admiral) and all other real and perſonal Eftates were to be aſſeſſed equally 
by a Pound Rate. Upon a Reterence by the King to all the Judges of 
England, the Queſtion was, Whether the Commiſſioners of the Cuſtoms, be- 
ing conſtitured by Letters Patents, are taxadle in the Tower- Ward, where 
they execute this Office, for their. Sallaries of 1200 l. per Ain. It was in- 
liſted tor the Commiſhoners, that the Word Offices did not extend to 
them, and the Words Annuities, Profits, and perſonal Eftates, do not 
make them taxable in the Tower-Ward, tor theſe Words follow their 
their Perſons: As for the Word Offices, it imports a ſtated and ordi- 
nary Charge for ever ; Bur this Office 1s Pro hac vice tantum, and the 
Words (other real and perſonal Eftates) charge only ſuch Eſtates; But 
per omnes Juſticiarios, theſe Words Annuities, - Profits, and Perſonal 
Eſtates do charge theſe Salaries. Ir is true, this is not ſuch an Office, 
tor which an Aſſiſe would lie, but the Intent of the Act was to charge 
every Thing which was not excepted ; And Military Offices are ex- 
cepred of which an Aſſiſe will nor lie, and yer they are called Offices, 
and would have been charged if not excepted. 2 Jo. 220. Trin. 34 
Car. 2. B. R. Sir Rich. Temple and the Mayor of London's Caſe. 

4. The Attorney Gen. Treby, and Sollicitor Gen. Somers's Anſwer to 
the Queries ſent them by the Lords Commithoners of the Treaſury, zoth 
March 1692. | ; 

Qu. Whether High Conflables, and thoſe that have ſerved the Office of 
High Conttable are to be afleſs'd as Gentlemen by the Poll? 

Reſp. We conceive, that the mere Bearing the Office of High Con- 
ſtable, without being otherwiſe reputed, owned or written Gentlemen, doth 
not make the Perſon liable. | 

Qu. Whether Graſers, Maiſters, Horſe-conrſers &c. ought to be charg'd 
as Tradeſmen? | 

Reſp. Graſiers, Malfters and Horſe-courſers being underſtood to be 
ſuch as make the ſaid Employments their ordinary Proteſſion and Way ol 
Livelihood, ought to be charg'd as 'Tradeſmen. n Q 

U. 
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Qu. The quarterly Payments are to be aſſeſs'd. together; if ſo, then 
what can be done with Servants upon their Removals, and how the Aſſeſs. 
ments can be levied ? ; 

Reſp. We conceive the beft and moſt proper Courſe will be to make 
four ditint# Aſſeſsments. | 

5. A. ſurrender'd a Copy hold Eſtate to B.— B. ſurrender'd it lack to A. 
provided it B. paid not 100 J. per Ann, to A. without any Dedufions or 
Charges, A. to re-enter, and the Surrender to be void. 'The Queſtion 
was, whether Parliamentary Taxes are to be allowed out of it, this being 
neither properly a Rent, Annuity, nor Intereſt Money? 2 Vern. Rep. 
306. pl. 296. Mich. 1693. Lynes v. Brown. 

6. A Rent-charge can be ſubjeEt to no other but Parliamentary Taxes ; it 


is t contributory to Church, * Poor, Sewers, or Highways. Arg. 5 Mod. * Ibid. 37 f. 


369. in Caſe of Brewſter v. Kidgill. 

7. Per Cur. It a Man's Ffate is of ſuch a Nature, as that the Commiſ- 
ſioners cannot aſſeſs a certain Tax upon every Man, as in the Caſe of Com- 
men &c. they ought not ro meddle with it. 11 Mod. 89. pl. 10. Trin. 
5 Annæ Anon. cites Hill. 7 Ann. 


—_— = —— "TOS * 
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(C) In what Place. 


1. IN the Exchequer upon a Super, the Queſtion, upon the Statute for 

impoling the Tax of 48. in the Pound, aroſe upon the Clauſe in 
one of the firſt Acts, for taxing the Shares in the Company of the New 
River Water, which ordains that the Shares in this Company ſhould be 
tax'd in the County where the Owners inhabit ; and in the principal Caſe, the 
Detendant inhabited in one County, and was tax d in another, and therefore 
ihe refuſed to pay. And the Court was clear, that the ought to pay; for 
there is an Intereſt veſted in the King by the Act, and if the Remedy for 
collecting it, or the Method for aſſeſſing it, prove impracticable, the Duty 
being veſted in the King, this ſhall be. levied by the Aid and Aſſiſtance of 
this Court ; and it was adjudged accordingly. But inſomuch that there 
was 18091. and more ny + upon the Super, the Court declared that 
the Detendant ſhall not be EFharg'd tor the whole, but only for her ow 
fog neon Skin. 642. Trin. 8 W.3. B. R. The King v. Margaret 

Vebſter. 

2. The Inhabitants of one Pariſh had Common appendant in Waſte 
Grounds which lay in another Pariſh; and the Queſtion was, whether the 
Commoner ſhould pay Taxes, and ſhould be afleſs'd in the Pariſh where 
the Watte lay, or where his Farm lay. And it was held that ir ſhould 


be where his Farm lay; for it is incident, and will paſs by the Grant of 


the Farm &c. ſo that it is to be conſidered as Part of the Farm, and the 
Farm to be taxed the higher. 1 Salk. 169. pl. 1. Mich. 6 W. & M. in 
B. R. The King v. Fox. | | s 
3. Treſpaſs againſt the Collectors of the Land Tax. The Plaintiff 
liv'd in Middleſex, and exerciſed the Employment of a Factor in Smithfield. 
The Queſtion was, whether he ſhould be tax d where he lived, or where 
he followed his Employment. Holt Ch. J. was of Opinion, that he was 
not taxable by the Commiſſioners of Middleſex ; tor 3 the very Words 
ot the Act he is to be taxed in the Place where his Office is exerciſed. 
But the other Judges contra; for this is not an Office which is local, but 


2 perſonal Employment, and the Perſon is taxable where he lives, and the 


atfirmative Words ot the Act are directory: He is taxable in either Place. 
2 Salk. 616. pl.2. Trin. 5 Ann. B. R. Trowell v. Eltord. 


O) Allowed 


Arg. contra, 
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(D) Allowed or Dedutted, in what Caſes, 

Lie Pang He. Bai S. ; | 
Br Charge, 1. IF a Man /eaſes his Land for Years rendring Rent, and grants that he 
pl "Ah * will diſcharge the Tenant during the Term ef all Charges ariſing upon 
"i ax the Land, and after the Parliament grants to the King the tenth Part of 
adds, And 3 - 
by ſeveral he the Value of the Land of every Man; Several held, that he ſhall not dif. 
all diſ- charge the Tenant of this. Otherwiſe if he tenth Part of the Iſſues of the 
charge him; Land had been granted by Parliament. Br. Grants, pl. 164. cites 17 
for the King | 
may diſtrain E. 4+ 6. N 
uon the 


Land; Quzre inde, where the Leaſe was before the Grant by Parliament. 
Cites S. C. | 


Br. Covenant, pl. 30, 


2. The Plaintiff demiſed unto the Defendant a Houſe, rendring 10/. 
yearly, withour any Deduttion or Abatement tor, or in Reſpet# ꝙ any 
Hearth-money, Pariſb-duties, Dues, Taxes and Aſſeſsments already had, 
made, rated, tax'd or attels*d, or to be had, made &c. at any Time dur- 
ing the ſaid Term upon the Plaintitt, by Reaſon of the ſaid Houſe, 
Atrerwards an Act of Parliament gives a Tax, and enacts, That the 
Landlord ſhall pay it; but there is a Proviſo, that it ſhall not extend to 
diſcharge any Covenants or Agreements made between Landlords and 
Tenants. It was infiſted tor the Defendant, that the Word Parith ſhall 
extend to Dues, Duties &c. and it ſhall not be intended of extraordinary 
Charges laid by Parliament, and faid that Pariſh eff verbum gubernans, El- 
lis J. 1aid, It che Words do not extend to Parliamentary Taxes, they can 
have no Signification; tor Hearth- money and Pariſh-duties &c. are to 
be paid by the Tenant without ſuch a Covenant. Eut as to that Point, 
whether or no this Covenant was diſpenſed with by the A&Et of Parlia- 
ment, the Court delivered no Opinion, becauſe they all agreed, that as 
the 'T'ender was pleaded it was naught; and upon that Point Judgment 
was given tor the Plaintiff, Freem. Rep. 148, 149. pl. 169. Paſch. 
1674. Marthal v. Wiſdale. | 

3. It a Leaſe be made tor Years rendring Rent free of all Taxes, Charges, 
and Im paſitions whatſoever, the Word Render makes a Covenant, and the 
Leſſor is diſcharg'd irom all Land- taxes lately impoſed by Parliament, 
and long after the Commencement of this Leaſe ; and the Leflee muſt 
pay the whole Rent, without any Manner ot Deduction tor any old or 
new Charge, or Impolition whatſoever. Adjudg'd, abſente Holt Ch.]. 
Carth. 135 Paſch. 2 W. & M. in B. R. Giles v. Hooper. | 

a Leuee covenanted to pay ſo much Rent clear of all Taxes ; The De- 
. C Trin, 6 ſendant pleaded Performance; The Plaintiff replied, and ailigned a 
W. & M. Breach in Non-payment of ſo much tor halt a Year's Rent; The De- 
ſays the fendant rejoin'd, that he had paid ſo much in Money, and ſo much in 
oy a Taxes, which being allowed, did amount to the whole Rent; And 
16:5, and upon Demurrer, Holt Ch. J. held, that this Covenant did not extend to 
the other Parliamentary Taxes for Want of the Word Parliamentary; But the 
Juſtices as to others contra; For All Taxes include Parliamentary. 1 Salk. 221. pl. 2. 
this Pot Trin. 5 W & M. in B. R. Counteſs of Arran v. Criſpe. 


held contra 
to Holt Ch. ]. 


Mod. 368. F. A. ſeized of Lands in Fee, by Deed dated 1649, granted a Rent 
LC. and Charge to one Brewſter and his Heirs, which Deed was thus endorſed, 
88 that the Rent was to be paid clear of all Taxes ; aſterwaids A. con- 
hy get firmed this Grant, and covenanted to pay the Rent-Charge clear 
Grant was Of all Taxes. By the Statute 3 W. and M. 4s. in the pound was laid on 
in 1652, and all Lands, and Power given to the Tenants to deduct ir, with a Proviſo 
per Curtam, not to alter any Covenants or Agreements of Parties. The Queſtion was, 


— Whether the Tenant could deduct for Taxes. Per Cur. if this Covenant 


had 
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had been made in the Year 1640 it would not have diſcharged the tion'd (if the 
1 Charges ſrom the Taxes impoſed by this Act, becauſe there was Subject Mat- 


no ſuch parliamentary Tax known or in being at that Time; but be- we 27 1 


cauſe there were ſuch Taxes in the Tear 1645, which was before this muſt be in- 
Grant, this Covenant muſt for that Reaſon be conſtrued to extend to tended Taxes 


ifs 1 1ont ' : by Parlia- 

them, otherwiſe 1t vous _—_ nothing. 1 Salk. 198. pl. 4. Hill. 9 W. = © ohh 
3. B. R. Brewſter v. Kidgell. e 
; 1 eminent, and 

that by an Ordinance in Force, when this Covenant was made, the Rent was as much rated as the Land. 
But thev were of Opinion that this was only a Perſonal Covenant, and not a Covenant running with 
the Land. — Comb. 424. Trip. 9 W. 3. S. C adjornatur.— Ibid. 466. Hill. 10 W. 3. B. R. the 
Reſolution of the Court was deliver'd by Holt Ch. J. accordingly, and becauſe Taxes have a virtual 
Exiſtence in the Conſtitution of the Government before any Act is made for the raiſing of them. 
Carth. 438. 8. C. accordingly. —— Ld. Raym. 7 2 317. 8. C accordin ly. 12 Mod. 170. S. C. 
and the Reſolution of rhe Court deliver'd by Holr -h. J. accordingly. But Holt ſaid he could not ſee 
how the Plaintiff can have his Judgment; For if this Covenant ſhould charge the Land it would be 
higher than a Warrantia Chartz, which only affects the Land from 2 therein given. But 
the other thre Judges thought that this Covenant might charge the „being in Nature of a 
Grant, or at leaſt a Declaration going along with the Grant, ſhewing in what Manner the Thing 
ranted ſhould be taken; and reckoned the Indorſement as part of the Deed, and ſo Judgment was given 

the Piainri't, 

ay Tax had been given for rebuilding St Paul's Church, this would have been out of the Statute, 
Per Holt Ch. J. in delivering the Opinion of the Court, Carth. 439 in Caſe of Brewſter v. Kidgell. 


- 


L. Raym. F.ep. 3 22. S. P. per Holt in S. C. 


6. Deviſe of Lands on Condition to pay 20000 J. by 1000 J. a Near 2 Vern. 594. 
ſer 20 Years, fill 20000 /. paid, The Deviſee enter'd for Non- payment. + but nor 
It was decreed, inter alia, that here is to be 20 Deduction of any Taxes, © * 
becaule it is not to iſſue not ariſe trom the Lands, but is given as a uz 
in groſs, ſecured by Entry on the Lands tor Non-payment. 1 Salk. 156. 

1707, in Canc. Grimſton v. Ld. Bruce. | 

J. In a Trial before Holt Ch. J. in an Action of Covenant, this Caſe 
was reſerved for the Opinion of the Court. A building Leaſe was made 
in 1672, by A. for 61 Years, in which there was this Covenant, hat 
the Leſſee ſgould pay all Sum and Sums of Money that now is or ſhall be aſ- 
ſeſſed or taxed ſer, and in reſpect of the Premiſes demiſed as atoreſaid for 
= Chmney- Money, Church and Poor, or Viſited Houſes, or otherwiſe, above and 
BS /:/dcs the Rent reſerved thereupon ; in 1698, the Leſſee ſurrenders this Leaſe 

and a new Leaſe was made upon the Foot of the former, in which there 
was the ſame Covenant as in the former Leaſe. After ſeveral Arguments 
at Bar, adjudged that Leſſee was not liable to pay the Land Tax. 11 
Mod. 237. &c. Trin. 8 Ann, B. R. Hopwood v. Barefoot. | 

8. Holt Ch. J. ſaid, That it was likewiſe adjudged, that where A. 
made a Leaſe, and covenanted to diſcharge the Leſſee of all Burdens and 
Charges, (there being no Tax at that Time, bur afterwards a 15th being 
granted by Parliament) the 'Tenant was diſtrained for it; and this was 
adjudged within the Covenant, becauſe Taxes are always a Charge in 
* Viris. 11 Mod. 240. in Caſe of Hopwood v. Barefoot. * Quere, 
9. A. covenants to pay an Annuity to B. 
Taxes; for the Charge is on the Perſon of the Covenantor, and not on 141. Legat 
18 Land, 2 Salk. 616. pl. 3. Mich. 8 Annæ, in Chancery. Robinſon v. Shewel. 

v. Stephens. 

10. If H. having a Term for Years, deviſes an Aunuity to J. S. and his 
Heirs, there can be no Deduction for Taxes. 2 Salk. 616. Mich. 8 
Anne, in Canc. Robinſon v. Stephens. 

11. If H. grants Annuity to F. S. and after ſecures it out of a Real G. Equ Rep ©” 
E/ate, there thall be no Deduction for Taxes ; for the ſubſequent Secu- 142. cites 
rity can't leflen the Effect of his former Grant, which in its Creation Ge. Cie of 
was Tax- free. Per Cowper, Lord Chan. 2 Salk. 616. Mich. 8 Ann, in Green. # 


Chancery. Robinſon v. Stevens. | | . 
12. Leſſor covenants with Leſſee to pay all Taxes on the Lands demiled. <4 


Leſſee brought Covenant, and aflign'd for Breach the not paying the 
Rates to the Church and Poor. Upon Demurrer it was objected, 3 
Tc thoſe 


A. ſhall not deduct for G. Equ. Rep. 
124 
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thoſe Rates are perſonal Charges, and not on the Land; and for "YE 
Reaſon the Defendant had Judgment, 8 Mod. 314. Mich. 11 Geo. , 
1725. Theed v. Starkey. | KEN 


eee, 2. e, 2. 3. AM. 3 eee. 


42. 


* 


(E) Allowed. How mach. 


Comb. 482. 1. Seiſed of a Rectory of 1 20 J. per Ann. charged with a Fee-Fary 


＋ * "mg oh . e Rent of 261. per Ann. was tax'd for all the Rectory only ac. 
3 4 9 . 


| Chequer, cording to the Rate of 251. per Ann. for Taxes; he retains gs, per 


Sherrington Pound for the Fee-Farm Rent, which was much more than he really paid. 
v. Andrews, 'The whole Matter appearing in the Exchequer, where a Bill was 


S. C. brought, it was decreed, that the Owner of the Fee-Farm Rent ſhould 
So in caſe of 217 


a Duit-Rent. allot only in Proportion to what was paid. 12 Mod. 171. Hill. 9 W. z. 
And a Bill Cited as one Sherington's Caſe. | 
brought by : | | | 

the Lord of the Manor was diſmiſs'd with Cofts, But the Matter having been examin'd and aſcertain'q 
by the Commiſſioners of the Land Tax, Lord Cowper would not re-examine it; but declared his ji. 


nion, that the Payment ſhould be only in Proportion. Wrms.'s Rep. 328. Mich. 1716. Brockman v. 


Honey wood, 


S paid Taxes only after the Rate of 15. 3 d. per Pound, and retain for the 
Fee-Farm after the Rate of 4s. at which the Land-Tax was. On 
which Sir J. W. Owner of the Fee-Farm Rent, brought his Bil} in 
the Exchequer, and pray'd, That P. ſhould ſet forth the Value 

the Land, and what Rent he received, and what he had paid for Taxes: 
To which Bill P. demurr'd, and the Demurrer allow'd, notwith- 
ſtanding the above Caſe of Sherington was cited; the whole Matter 
there appearing, and this being on a Demurrer, which was made the 
Diflerence. 12 Mod, 171. cites it as one Pickering's Caſe. 


— 
— 


(F) Collectors. Their Power. And how puniſh'd for 


Miſdemeanors. 


1. A W|arrant given to the Collectors of the King's Tax was to break open 
| Doors &c. in caſe of Oppoſition &c. and this Warrant was granted 
before any D-fault, which ought not to be. And Holt Ch. J. ſaid, ſtrict- 
ly it was ſo; bur the Practice having been, in this Caſe of Taxes, to 
grant ſuch a conditional Warrant to diſtrain, Communis Error facit ſus. 
1A 2 342. Trin. 7 W. 3. B. R. Eaſt India Company v. Skinner & 

al'. | 6 PE 
2. The Collectors of the King's Tax may diſtrain Money as well as 
Goods; and tho* they take more than was due, yet it ſufficeth that they 
return the Overplus, when they have ſold it &c. Per Holt. Cumb. 

342. Trin. 7 W. 3. in Caſe of Eaſt India Company v. Skinner & al. 
3. The Defendants were found guilty of Miſdemeanor, for that 
being Aſſeſſors and Collectors of the publick Taxes in ſuch a Parith, 
they aſſeſs'd ſome too high, and omitted others in their Books; and jet 
levied the Money on them, and put it in their own Pockets. On their com- 
ing to receive ſudgment, it was moved, That no corporal Punithment 
might be inflicted, becauſe the Crime was not of an infamous NR. 
N f : h | t 


Comb. 483. 2. P. ſeiſed of Land, and Sir J. W. of a Fre- Farm iſſuing out of it, 


* 18 
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Bu were adjudged to the Pillory in the County where the Crime was 
e ink chat the Marſhal ſhould carry them down, and a 
Writ ſhould go to the Sheriff to aſſiſt him in the Execution. 6 Mod. 
306. Mich. 3 Anne, B. R. the Queen v. Buck & Hale. 

4. Upon the Motion of Sir Peter King, Recorder of London, the 
Court granted a Mandamus to the Commithoners of the Land-Tax for 
Barnwell, to tax the Lands there equally. 11 Mod. 206. pl. 6. Hill. 7 

Ann. in B. R. Queen v. the Commiſſioners of the Land-Tax tor 

Barnwell. A | 


For more of Taxes in General, ſee Bridges, Poor, and other 
| ; proper Titles. 


Tayle. 


8 4 "Y ” WY lth 
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(A) Tayle. Of what Thing to another. Fol. 499. 
1. IF a Meſne gives the Meſnalry in Tayle, the Law will create a tee Tae 
I| Tenure between the Donee and Oonor. 1 0. 4 3. b. (B) pl. 4 & 


(G) pl. 5. 
S. C. And of what Things an Eftate-Tail may be, ſee Eſtates iS) 


(B) 2 Perſons may male Eſtate-Tayle, and to 


whom. 


1, A Acknowledged all his Right [by Fine] to B. who render'd to 4 A. levy a 
+ A. tor Life, Remainder to him in Tail; ft is a good Tale, Eine, Re. 


Ge | ; : „ mainder in 
without Donor beſides himſelf. 42 E. 3. 5+ b. (But it ſeems it 18 Tail to him- 
not Law.) " g felt,” Re. 

; mainder to B. 
in Fee, this Remainder in Tail is void ; for he cannot give to himſelf. Br. Fines, pl. 113. cites 14 H. 
4- 31: & 42 E. 3. 5. where he ſays it is not adjudged; and yet he ſays it ſeems to be a void Remainder. 
A Man cannot by Fine, by way of Remainder, reſerve a leſs Eſtate to himſelf than Fee. And 
therefore if A. acknowledge a Fine to B. in Fee, and he renders to A. in Tail, the Remainder to him- 
ſelf for Life, this Remainder is void; for A. had Fee-Simple before. Weſt's Symb. S. 3o. cites 24 E. 

28. 14 H. 4. 31. | | | | 

f He who is Kite in Fee, and gives, cannot reſerve a Remainder to himſelf in Tail, the Fee-Simple 
never being out of him. Br. Reſervation, pl. 41: cites 1 H. 5.5. | 


i A Man cannot reſerve a leſs Eftate to himſelf than he had before. Br. Reſervation, pl. 19. cites 38 
„ | 


[C] At what Time | he may bar Eſtate-Taile. See Eſtate 


(A. a) S. P. 
[1,]2. AFTER Iflue, he may bart the Effate-Taile by Aliena- See pl. 2. Pa- 
tion, or Forteicure by Treaſon, 7 D. 4. 46. pl. 6. ragr. 4. in the 


2. 1 3 Notes there. 
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16 4 Tayle. 
Before this 2. 13 Ed. 1. cap. 1. Concerning * Lands that many times are given un 


ns all Cendition, that is, to wit, where any gives his Land to any Man and his 
ene nw, Wife, and + to the Heirs begotten of the Bodies of the ſame Man and his 


euere E ſtates 


in Fee, viz. Wife, with ſuch + Condition expreſs'd, that if the ſame Man and his Wit 
either Fee- die without Heirs of their Bodies between them begotten, the Land ſo given 


Simple abſo- (hall revert to the Grver or his Heir. 
. - 

Conditional, or a qualified Fee; whereof you may alſo read in the firſt Part of the Inſtitutes, S. 1. [I; 
And Tenant of Lands intaild had, before this Statute, a Fee-Simple conditional Subſequent ; for albeit 
Britton, who wrote before this Statute, ſays, That if any purchaſe to him and his Wife, and to the 
Heirs of them lawfully begotten, the Donees have preſently but an Eſtate of Freehold for the Term 
of their Lives, and the Fee accrues to their Iſſue &c. taking the Condition to be precedent; yet had 
the Donees at the Common Law a Fee Simple conditional preſently by the Gift. F or if Lands had 
been given to a Man, and the Heirs of his Body iſſning, and before Iſſue he had, before this Statute, made 
a Feoffment in Fee, the Donor ſhould not have enter'd for the Forfeiture, but this Feottment had 
barr'd the Iſſue had afterwards; which proves, that he preſently by the Gift had a Fee- Simple condi- 
tional, and this agrees with the Authority of Littleton, ubi ſupra. 2 Inſt, 333. 

If Donee in Tail at Common Law had aliened before any Iſſue had, and after had Iſſue, this Aliena. 
tion had barr'd the Iſſue, becauſe he claim'd a Fee-Simple ; yet if that Iſſue died without Iſue, the Do- 
nor might re-enter, for that he aliened before any Iſſue, at what Time he had no Power to alien, to 
bar the Poſſibility of the Donor. Bur if Feme Tenant in Tail had taken Husband, and had Iſſue, and the 
llusband and Wife had alien'd in Fee by Deed before the Statute, yet the Iſſue might have had a Forme. 
don in Deſcender, for the Alienation was not lawful ; but otheruiſe it is, if it had been by Fine. And 
theſe Things, tho' they ſeem ancient, are neceſſary notwithſtanding to be known, as well for Know- 
ledge of the Common Law as for Annuities, and ſuch like Inheritances as cannot be intail'd within the 
faid Statute, ard therefore remain at the Common Law. If the King, before the Statute of Donis Con- 
ditionalibus, had made a Gift to a Man, and to the Heirs of his Body begotten, the Donee, poſt prolem ſuf. 
citatam, Might have alien'd as well as in the Caſe of a Common Perſon. But if the Donee had no Iſſue, and 
before the Statute had alien'd crit Warranty, and died, and the Warranty had deſcended upon the King, 
this ſhould nut have bound the King of his Reverſion, without Aﬀets; but otherwiſe it was in the 
Caſe of a common Perſon. Of the other Side, it Lands hid been given to the King, and to the Heirs of 
his Body, he ceuld not before Iſſue have alien'd in Fee, but only to have barr'd his Iſſue as a common Per- 
ſon might have done; but not to have barr'd zhe Reverſion, for that ſhould have been a Wrong in the 
Cafe of a Subyct, and the King's Prerogative cannot alter his Caſe, nor make it greater than the 
Donor gave unto him; and it is a Maxim in Law, That the King can do no Wrong. Co. Lit. 
19. a. b. 

Now for the better underſtanding of this Act, ſeeing that the Eſtate was conditional at the Common 
Law, it is neceſſary to be known when the Condition was perform'd, and to what Purpoſes. If the 
Donee had Iſſue, he had not thereby a Fee-Simple abſolute, for, if after he had died wirhout Iſſue, the 
Donor ſhould have enter'd as in his Reverter. But after [ſue kad the Condition was perform'd to this 
Purpoſe, that he mizht have || alizn'd, and thereby have barr'd the Donor and his Heirs from all Poſhbility 
of Reverter for Default of Iſſue; for the Heirs of his Body (he having a Fee conditional) might have 
barr'd them as well before Iſſue (as has been ſaid) as after. 2 Inſt. 333— This is ſaid to have been 
a common Error, that the Donee poſt prolem ſuſcitatam habuit Poteſtatem alienandi; but being taken 
and enſued as Common Law, this Statute was made to reform the Abuſe, and reſtore the Common Lay 
to its right Courſe, and reſtore to the Donor the Obſervation of his Intent, and ſo is made in Reſtitu- 
tion. Pl. C. 251. b. 252 a. in Caſe of Willion v. Lord Barkley. 

Co. Litr. 19. a. S. P. 

* In 2 Inſt. Lord Coke for the Word ( Lands) uſes the Word (Tenements ;) and in his Co. Litt. 19. b. 
ſays, the Word ( Tenement) is the only Word which this Statute uſes, | 

J 4 or to a Gift in Tail made, this Word (Heirs) is requiſite, unleſs it be in caſe of a laſt Will &c. 
nit. 334. 

6 + If this Condition expreſs'd had not been added, the very Gift would have imply'd ſo much. 2 
an. 334 | 


* 


2 


By this In Caſe alſo where one gives Lands in Free-Marriage, which Gift has 1 


Clauſe it ap- IN. b 5 : d 4 0 | T 4 R . 
pears chat I Condition annex d, though it be not expreſs'd in the Deed of Gift, which is 


aheritance This, That if the Husband and Wife die, without Heir of their Bodies le- 
paſſes by gotten, the Land ſo given ſhall revert to the Giver or his Heirs. 
theſe Words 
(Frank Marriage.) 2 Inſt. 334. Lands were given before the Statute in Frank- Marriage, and the 
Donees had Iſſue, and died; and after the Iſſue died without Iſſue. It was adjudged, that his collateral 
Iſſue ſhall not inherit, but the Donor ſhall re-enter. So note, that the Heir in Tail had no Fee-Simple 
abſolute at the Common Law, tho* there were divers Deſcents. Co. Litt. 19. a. 


This Act In Caſe alſo where one gives Land to another, and the Heirs of his Body 
de iſſuing e It ſeemed very hard, and yet ſeems, to the Givers and their Heirs, 
of Eflate, That their Will being expreſs'd in the Gift, was not heretofore, nor yet is 
Tail ſpecial, obſerved. | 
viz. the firſt | 

to a Man and his Wife, and to the Heirs of their Bodies; the ad of a Gift in Frank-marriage, a ſe: 


. - 
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As, and a ſpecial Eſtate in Tail; here he puts a Caſe of an Eſtate Tail general, not that the Makers 
eech Statute meant to enumerate all the Forms of Eftates in Tail, but to put theſe as Examples, ſo ag 
all Manner of Eſtates Tail, general or ſpecial, are within the Purview of this Act. 2 Inſt. 334. 


all the Caſes aforeſaid, after Iſſue begotten and born between them (to That is to 
a the Lands were given under ſuch Contition) heretofore ſuch Feoffees ſay, by Fine, 


kad Power to alien the Land fo given, Þ and to dilinherit their Iſſue of Raf > 


rhe Land, bene Cift. the Minds of the Givers, and contrary to the Form Ar mur. 
expreſs'd in the Gift. Gor 


t. 3 34. 
2 1 Wy FE OTE * But the 
Tenant in Tail had not only Poteſtatem alienandi, but forĩsfaciendi &c. alſo; for if after Iſſue had, he 
had been attainted of Treaſon or Felony, the Land intail'd had been forfeited, and thereby the Donor 
barr'd of the Poſſibility of Reverter, and Forisfacere is Alienum facere; and therefore in this Act is 
included in theſe Words, Poteſtatem alienandi. And ſo might the Tenant in Tail, before the making 
of this Act, [after Iſſue had. Co. Litt. 19. a. have charged the Land «<vith Rent, Common, or the like, to 
have bound his Iſſue; but by this Act he is reſtrained as well to charge as to alien. 2 Inſt. 334. 
But the having of Iſſue before this Act did not alter the Courſe of Deſcent, 2 Inſt. 334.—Co. Litt. 
19. a. S. P. For if the Donee had Ifſue, and died, and the Land deſcended to his Iſſue, yet if that Iſſue 
had died (without any Alienation made) without Iſſue, his collateral Heir ſbould not have inherited; be- 


| I cauſe he was not within the Form of the Gift, viz. Heir of the Body of the Donee. 


+ Hereby it appears, that there were 2 Miſchiefs before this Act, viz. 1ſt. The Difſheriſon of the 


M4 Iſaes in Tail. 2dly. That it was contra voluntatem Donatorum, & contra formam in Dono expreſ- 


Fee his Helrs were barr'd of the Faihbility. of Reverter; and both theſe were 
Wrongs for which at the Common Law there lay no Remedy ; for Diſheriſons, and breaking the ex- 
preſs Will and Intention of the Donor, are Wrongs which this Act does remedy. 2 Init, 330 

Pl. C. 247. a. S. P. Arg in Caſe of Willion v. Ld. Berkley. | 


And further, when the Iſſue of ſuch Feoffee is failing, the Land ſo given * It was faid 
oug ht to return to the Giver, or his Heir, * by Form ot the Gitt expreſs'd 2323 Con- 
in the Deed, tho* the Iſſue (if any were) had died. ormam 


in Dono ex. 
, , | preſſam; ſo 
as whether the Eſtate was made by Deed, or without Deed, it is all one to the Intention of this Act : 
and the moſt uſual Gifts in Tail being of Inheritance, were by Deed. 2 Init. 234. 


Yet by the Need and Feoffment of them (to whom Land was ſo given upon 
Condition) the Donors have heretofore been barr'd of their Rever/ion, which 
was directiy repugnant to the Form of the Gift. 

S. 2. Wherefore our Lord the King, perceiving how neceſſary and expedient * Upon theſe 
it ſhould be to provide Remedy in the aforeſaid Caſes, has ordained, That the 2 Branches, 

. : 8 rag v1z. that the 
* \ill of the Giver, according to the Form in the Deed of Gift manifeſtly ex- Will of the 
preſs'd, ſhall be from henceforth obſerved. | Donde 

ould be 
obſerved, ard that the Donee ſhould not have Power to alien, the Judges by a threefold Conſtruction did 
not only remedy all the ſaid former Miſchiefs, but prevent all others that might ariſe, viz. 

i. Therefore in Execution of the Will of the Donor, and that he ſhould have no Power to alien 
either Lands that lay in Livery, or 'Tenements that lay in Grant, they adjudged that the Donee ſhould 
not have a Fee-fimple, but divided the Eſtates, and created à particular Eſtate in the Donee, and a Rever- 
ſion in the Donor ; 1 as where the Donee had a Fee ſimple before, by this Act he had but an Eſtate 
ail; and where the Donor had but a Poſſibility before, which after Iſſue might be barr'd at the Plea- 
ſure of the Donee, now by Conſtruction upon this Act the Donor had the Fee- ſimple expectant upon 
le Eſtate Tail, which we call a Reverſion ; ſo as by this Diviſion of the Eftates, the Donee after Iſſue, 
or before, could not bar or charge his Iſſue, nor, for Default of Iſſue, the Donor or his Heirs, either by 
Alienation, Forfeiture, or any Charge whatſoever. | | 
_ The 2d Conſtruction was, That no lineal Warranty ſhould bar the Iſſue in Tail, unleſs there were 
ers deſcended in Fee. ſimple jon the ſame Anceſtor ; but a collateral Warranty made by a collateral An- 
ceſtor, ſhould bar the Iſſue in Tail without Aſſets; for that Warranty is nor reſtrained by this Act; and 
ſo likewiſe the collateral Warranty of the Donee ſhall bar the Donor, and is not reſtrained by this Act, 
as well as the Warranty of the Donor ſhall bar the Donee, and is nor reſtrained by this Act. 

The zd Conſtruction was, That albeit Tenant in Tail was refrained from Power of Alienation, yet 
of Lands and Tenements, that lay in Livery, his Fine or Feoff ment ſhould work a Diſcontinuance, and drive 
the [ſue in Tail to his Action; for ſeeing he had an Eftate of Inheritance, the Judges compared it to 
this Caſe, where a Man was ſeiſed in the Right of his Wife, or a Biſhop in the Right of his Biſhoprick, 
or an Abbot in the Right of his Monaſtery, Er fic in fimilibus, and of Inheritances that lay in Grant, 


aof Rents, Advowlons, and the like, Tenant in Tail could not make any Diſcontinuance, no more 
than the others before recited might do, which Conſtruction was made according to the Rule and Rea- 


bo of the Common Law in other like Caſes. 2 Inſt. 335. 
Sec Litt S. -12: and the Notes thereupon. Co. Lit. 373. b. 
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more than they to whom the Land was given, and that was the Intent of the Makers of this Act; 
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* It was ad- * So that they, to whom the Land was given under ſuch Condition, ſhall 
judged oy have no Power to alien the Land ſo given, but that it ſhall remain unto 10 

Beresford, © | | | e 
that the IC. Iſſue of them to whom it was given after their Death, or ſpall revert unto th; 
ſues in Tail Giver, or his Heirs (if Iſſue fail) where [ ſo] as there is no Iſſue at all, or if 
ſhould not an) Iſſue be, and fail by Death, or Heir of the Body of ſuch Iſſue failing. 


alien no 


_— 


it was but their Negligence that it was omitted, as there it is ſaid. In this Caſe, by Way of Ag 
* 


the Land is given to the Donee, and by Way of Limitation to the Iſſues in Tail; and therefore by a 
benign Interpretation, the Purview of this Act extends to the Iſſues in Tail, 2 Inft. 335, 336. 

Upon theſe Words ſeveral Conſtructions have been made ; As if Tenant in Tail makes a Feoffment in 
Fee, this makes a Diſcontinuance, and is voidable by Action only. And that if he grants in Fee, Ren op 
other Thing lying in Grant, and cbereof be is Fase in Tail, it is no Diſcontinuance, but is voidab /, 
Claim, or by Action; That if he grants Rent out of the Land, the Rent abſolutely determines by his Death 
Phat a Releaſe to His Diſſeiſor is no Diſcontinuance, but the Eſtate is voidable by Entry or Action of the 
Iſſue; but Releaſe with Warranty is Diſcontinuance, if the Iſſue be Heir to the Warranty; That ir 
he makes a Leaſe ſor his own Life, or Years, and releaſes to Leſſee and his Heirs, this is no Diſcontinuance 
rho? it be with Warranty; That if he makes Leaſe for Life, and afterwards grants the Reverſion in He 
this is no Diſcontinuance of the Fee, unleſs it be executed in the Life of the Grantor. The Reaſin of 
«hich, and many other Conſtructions made upon theſe Words is, that the Judges have conſtrued then 
according to the Rule and Reaſon of the Common Law ; for at Common Law, if a Biſhop, Abbot &c. or 
Baron ſeiſed in Right of his Wife, had made a Feoftment in Fee, this had been a Diſcontinuance, and 
put the Succeſſor or Feme to their Action, in regard to the Favour which the Law gave to an Eſtate 
which pals'd by Livery and Seiſin, and becauſe it is publick and notorious, and formerly was the con. 
mon Afurance of Land; but if they had been ſeiſed of a Rent, or other Thing lying in Grant, and had 
granted it in Fee, this had been no Diſcontinuance, and yet it was not abſolutely determined by Death 
of the Biſhop, Abbot &c. or Baron; for the Succeſſor or Feme had Election to determine it, and 
make it voĩdable either by bringing a Writ, or by Claim upon the Land; But if the Rent had been 
granted by them de novo, it had been abſolutely void by their Death. So, if *. had releaſed to a Diſ. 
ſeiſor, it had been no Diſcontinuance ; and if they had leaſed for Years, and releaſed to the Leſſee and 
his Heirs, this had not abſolutely determined by their Death, but had been voidable, or void, at the 
Election of the Succeſſor or Feme. But had they made Leaſe for Life, and after granted the Reverſo 
in Fee, and the Leſſee for Life had died, living the Biſhop &c. or Baron, this had been a Diſcon- 
tinuance ; Otherwiſe had the Leſſee ſurviv'd the Biſhop &c. or Baron. 3 Rep. 85. b. Paſch. 44 Eli, 
a Nota of the Reporter in the Cafe of Fines. See Co Litt 327. b. | : 

Grant by Tenant in Tail to Fold without Impeachment of Waſte, with Aſſets deſcended, 1s no Bar againſt 

the Iflue in Tail; for the Hhatute of Gluouceſter ſpeaks only of Warranty and Aſſets, and the Statute of 
Weſtm. 2. cap. 1. mentions 240d non habeat poteſtatem alienandi, yet this is intended of all Things tid 
may turn in Diſinheritance of the Iſue. Br. Tail & Dones &c. pl. 13. cites 38 E. 3. 23. 


* Theſeare MNeither ſhall the * 2d Husband of any ſuch Woman, from henceforth has: 
but Conic- any Thing in the Land ſo given upon Condition, after the Death of his Witt, 


ere he by the Law of England, nor the Iſſue of the 2d Husband and Wife ſpall + fi- 


the Purview, Ceed in the Inheritance, but immediately after the Death of the Husband ani 
and are but Wife, (to whom the Land was ſo given) it ſhall come to their Iſſue, or return 


3 unto the Giver, or his Heir, as before is ſaid. 
and nor © , 
of Subſtance, and might well have been omitted. 2 Inſt. 336. | 
Yet was it adjudged, ſoon after the making of this Act, that where Lands were given in Frank- 
marriage, and the Husband died, and the Wife took another Husband, and had Iflue before this At, 
that the Eusband ſhould be Tenant by the Curteſie; and the principal Reaſon was upon this Branch of 
the Statute (nec habeat de cætero ſecundus vir, &c.) for that this Reſtraint proved, as there it is ſaid, 
that the Law before was, that he ſhould be Tenant by the Curteſie ; and yer, without Queſtion, the 
Iſſue ſhould not inherit that Land. 2 Inſt. 336. | 
+ In ancient time, if Land had been given to J. S. and his Succeſſors, he had had a Fee-Simple ; but 
otherwiſe it is at this Day. 2 Iaſt. 336. 


* Hereby it S. 3. * Aud foraſmuch as in a new Caſe new Remedy muſt be providth 
2 this Manner of Writ ſball be granted to the Party that will purchaſe it. 


at a For- 5 
medon in the Deſcender lay not at the Common Lac, but was given by this Act, and the Form of the Wrt 


is here ſer down. 2 Inſt. 336. 


Here is the Præcipe A. quod juſte Sc. reddat E. manerium de F. cum ſuis pitt 
Form 3 nentiis, quod C. dedit tali viro, & tali mulieri, & hæredibus de ipſis vn 
Formedon in e inuliere exeuntibus. | | | 

the Deſcen- 

der ſet down; _ 5 Or thus. 9 2 

and there- uod C. dedit tali viro, in liberum maritagium cum tali muliere, © 


= aw "waa quod pot mortem prædicforum viri & mulieris, preditio B. Filio eorundis 
| Quri 
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a £3 mulieris deſcendere debeat per formam donationis prædictæ, ut dicit gc. not be recit- 
Vel, quod C. dedit tali & heredibus de corpore ſuo exeuntibus, & quod poſt = nor any 
mortem illius talis prædicto B. Filio pradifi talis deſcendere debeat per white 


hich gives 


formam Oc. the Form of 
| | we Writ. 2 
3 : | | nſt. 336. 
. 4. * The Writ whereby the Giver fhall recover, (when Iſſue fails) is + Th? 1 * 
common enough in the Chancery. medon in 
Reverter did 


lie at the Common Law, but not a Formedon in Remainder upon an Eſtate Tail, becauſe it was a Fee- 
ſimple conditional, whereupon no Remainder could be limited at the Common Law ; bur after this Sta- 
tute a Remainder may be limited upon an Eſtate Tail, in Reſpect of the Diviſion of the Eſtates. 2 


Inſt. 336. 


* And it is to wit, That this Statute ſhall hold Place tonching Alienation of This Clauſt 
Land contrary to the Form of the Gift hereafter to be made, and fhall not extend ought to re- 


7 | ceive a 
to Gifts made before. e Ob. 
| | terpretation. 
1. That (ad dona prius facta) muſt be intended of Feoffments or Alienations made by the Donee or 
his Iſſues, and not to Gifts made by the Donor, for to them this Act does extend. 2 Inſt 336. 
2. Dona prius facta, that is, poſt prolem ſuſciratam, for then the Alienation by the Tenant in Tail, 
or his Iſſues, was good in Law; ſo as (Dona) here are to be intended lawful Gifts, and made in due 
manner, and ſuch as could not be avoided ; for Law allows no Wrong. 2 Inſt. 336. 


And * if a Fine be levied hereafter upon ſuch Lands, it fhall be void in the * This Act 


: does not 
Law. make the 


Fine void, but ipſo jure fir nullus, that is, it ſhall not bind the Right ; yet it ſhall (as has been ſaid) 
make a Diſcontinuance. 2 Inſt. 336. | | 

But now by the Statutes of 4 f. 7. cap. 24. & 32 H. 8. cap. 34. a Fine levied with Proclamation 
does barr the Iſſues in Tail; but a Fine without Proclamation is a Diſcontinuance only, and no Bar. 


2 Inſt. 336, 337. 


Neither ſhall the Heirs, or ſuch as the Reverſion belongs unto, tho they be Here is Non 


of full Age, within England and out of Priſon, need to make their Claim. compes mentis 


lefr out, and 
ſo is a Feme Covert. 2 Inſt. 337. Hereby it may be gathered (as the Law was) that a Fine at the 
Common Law did not bind a Stranger that was within Age, in Priſon, or beyond the Seas. 2 Inſt. 


An. 


Fr” 


(D) Jſue in Tail. Bound by Acceptance or Agreement. 


I, Enant in Tail granted Rent, and died, the Iſſue paid the Rent, 8. P. Br. 
and made a Feoff ment of the Land, and retook in Fee, yet he thall Barre, pl. 27. 
hold diſcharg'd; for the Rent was void by the Deach of the Grantor, and cites 21 H. 


the Payment by the Heir will not make it good. Contrary of a Leaſe by 88 = 


the Tenant in Tail, and the Heir accepts the Rent; for the Leaſe was on- tance of the 
ly voidable. Br. Grants, pl. 145. cites 21 H. 6. 25. Rent, or 

x Is yo Dif- 
ference where it is accepted in Pais, and cubere be avows for it in a Court of Record; for the Subſtance is in 
the one Caſe and the other, that where he accepts it, or demands it, he thereby affirms the Leaſe or 
Diſcontinuance; ' Per Newton. For a Thing void or determin'd can't be made good by Payment, but 
muſt have a new Creation. | 


2. Grandfather, Father and Son. 'The Grandfather being 'Tenant in Poph. 112. 
Tail by Indenture makes Feoffment in Fee, rendering Rent to him and 2 © 
his Heirs, and dies. The Father accepts the Rent; rhe Feoffee levies a T by Pop- 
Fine with Proclamation; 5 Years paſs, and then the Father dies. The Point ham and 
was, W hether the Acceptance ot the Rent by the Father had extinguiſh- Clench the 
ed his Right to the Entail, or whether tis an Eſtoppel only; For if he ar 7 00. 
is only eſtopped, then, he having a Right at the Time the Fine was le- Hande of 
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one who was vied, and the five Years incurring in his Time, the Son was barred; But 
to pay viz. if he had extinguiſhed his Intereſt, then the Son, being the firſt to whom 


the Tenant he fine levied. 1s not barred by the 
himſelf ſhall the Right came after the fine levied, y the five Years 


not bar the incurred in the Lite of the Father, "T'was adjudged per Walmſley ang 
Right of Clench J. at Lancaſter Aſſiſes that the Iſſue was barred. But the Court 


Intail in the here thought that he is not barred, becauſe the Acceptance is Concliiſſon 
Father (as a i 


Renne of only, and does not extinguiſh the Right. Mo. 301. pl. 449. Paſch. 33 Eliz. 


Right ſhould Hulme v. Jee, alias, Ice. 

do) but this . : „ 

Acceptance ſhall only forecloſe him of his Action to demand the Land during his Life, and therefore 
the Right, which the Father had, being barr'd by the Fine, the ſon is without Remedy; for he ſhall 
never have Remedy on a Fine levied in his Father's Time, the fve Years after the Proclamation being 
poſt, unleſs only where the Right begins firſt to be a Right in the Son, and not where there was a Right 
in the Father; And ſo they thought the Judgment is to be affirmed. And they ſeemed further that 


Payment by him, who had nothing in the Land at the Time of Pay ment, ſhall make no Conc luſion to 
him that accepts it, becauſe this Pay ment would be as none in Law. 


Tenant in Tail made Feoffment in Fee to the Uſe of himſelf and his Heirs, and after made a Leaſe 


{or Tears rendering Rent and died; the Iſſue accepted the Rent. And by the Opinion of all the Juſtices 
the Acceptances does rot confirm the Leaſe, becauſe the Iſſue was remitted to the Eftate Tail by Deſcent, 


and ſo the Leaſe was 21K void that was made by the Father, being then Tenant in Fee Simple. 
4 < 


No. $436. pl. 1143. Mich. 13 Jac. B. R. Anon. 


3. Tenant in Tail agreed to make a Conveyance but died before it 


was pertected, and was in Contempt for the not doing it. The Iſſue in 
Tail accepted the Satisfaction agreed to be given for the Conveyance to 
have been made by the Tenant in Tail. By this Acceptance he has made 
it his own Agreement, and ſhall be bound by it, and decreed accord. 
ingly. Chan. Caſes 172. Trin. 22 Car. 2. Roſs v. Roſs. 


4. Tenant in Tail of a Rent grants it in Fee, it is void by his Death ; 


but if the Iſſue affirms it to be good, and brings a Formedon, he may 
be barred by Warranty. Per Holt Ch. J. 12 Mod. 361. Paſch. 12 W. z. 
in Caſe of Pullen v. Purbeck. 


— 


E) Equity. Agreement of Tenant in Tail carried Execu- 


tion againſt the Luc. 


I. Enant in Tail made a Mortgage without levying a Fine, and 


entered into a Covenant for farther Aſſurance and died. Bridg- 
man K. would not compell the Iſſue to make the Aſſurance good, tho 
the Father might have done it by ſuffering a Recovery. Lev. 238 Paſch. 
20 Car. 2. in Canc. Jenkins v. Keymis. 


2. Covenant by Tenant in Tail zo Jevy a Fine upon a valuable Conſider- 

3 ation, and æ Decree that he ſhall do fo binds the Iſſue in Tail. Chan. 

( Caſes, 294. Mich. 28. Car. 2. Hill. v. Carr. 

3 Car. 2. 3 | 
in Caſe of i | 
Sayle v. Freeland. But Ld. Chancellor ſaid, he would not ſuperſede Fines and Recoveries ; But where 
a Man was only Tenant in Tail in Equity, there this Court ſhall decree ſuch a Diſpoſition good; For 
a Truſt and Equitable Intereſt is a Creature of their own, and therefore diſpoſable by their Rule, other- 
wiſe where the Entail was of an Eſtate in the Land. 

Where a Tenant in Tail fold the Lands at a * Value, and received the Conſideration Money, and had 
covenanted to levy a Fine, and a Bill being brought to inforce him, he was decreed to do it, Yer he dying 
(tho' in Priſon, in Contempt for not 22 the Decree) the Iſſue in Tail could not be bound by 
it. 2 Vern. 306. Arg. cites it as the Caſe of Weale v. Lower. S. C. cited per Ld. C. Maccles- 
field. Williams's Rep. 7 20. in Caſe of Frederick v. Frederick. S. P. cited Arg. 9 Mod. 16. in 


Lady Coventry's Caſe. S. P. Chanc. Prec. 278. in Caſe of Powel v. Powel. G. Equ. R 
164. cites the Caſe of Sangon v. Williams. 


S. C. cited 


So where there was a Covenant and no Decree upon it, and he acknowledged a Fine, but died before it 


was perfected. Equity would not ſupply this Defect againſt the Iſſue. 2 Vern. 3 Trin. 1686. Wharton 
v. Wharton. 
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| Tayle. 169 
where Tenant in Tail mortgaged the Land, and on a Bill in this Court was decreed to ſuffer 1 
Phy ya „but he died in Contempt of the Court fot not performing the Decree, The —— would 
not carry the Decree into Execution againſt the Heir in Tail. Cited Arg, 9 Mod. 18. Andby the Judges 
Aſſiſtants that Caſe was admitted; But they ſaid, the Reaſon may be, that the Heir, after the Death of 
his Anceſtor was in by the Statute De Donis, which this Court could not control. Burt if the Ance ſtor 
had been Ceſiy que Truſt in Tail, his Heir would have been bound by ſuch Anceſtor's Lien; Becauſe 
in that Caſe he would not have been in 4 the Statute. 9 Mod. 19. in Caſe of Coventry v. Coventry. 
his is the Caſe of UMtale v. Lower cited 2 Vern. 306. in Caſe of Fox v. Crane and 
right. | | > : a | 
ne Articles ſhall be a Bar to an Entail of an Equity; Per Cur. 2 Vern. 226. pl. 205. Paſch. 169t. 
in Caſe of Baker v. Baily. Where an Intail is only of a Truſt, it is not within the Statute De 
Donis; And ſoa Fine or Recovery is not neceſſary, but is alienable by any other conveyance made by 
him that has an Eſtate of Inheritance in the Truſt. Arg. and decreed accordingly, That a Feoffment by 
Ceſty que Truſt and Truſtees barred ſuch Eſtate. 2 Vern. 344. pl. 318 Hill. 1697. Bowater v Elly. 
hoſe Caſes in which the Court will not compel the Execution of Powers, are where it <vould be 


againſt the Will of the Donor, that they ſhould be executed. Arg. 9 Mod. 16. in Lady Coventry's Caſe. 


3. The Mother agrees to give her Son other Lands in Lieu of Lands in- 
taibd, and by Will diſpoſes ot the intail d Lands to her Daughter, takes 
Bond from her Son to permit and utter the intailed Lands to be enjoyed, as 
/re by Will had deviſed them; The Son dies, leaving the Defoadant his 
Son an Infant, who brought an Ejectment for the intailed Lands. The 
Plaintiff could nor ſue the Bond againſt rhe Defendant being an Infant. 
Per Cur. The Infant being in Poſſeſſion of the Lands that came in Re- 
compence, we will at preſent only quiet the Plaintiff's Poſſeſſion in the 
intailed Lands, until 6 Months after the Infant comes of Age, and then 


* 


he may thew Cauſe if he thinks fit. 2. Vern. 232, 233. pl. 212. Trin. 


1691. Thomas v. Gyles. 2 55 
Partition between Tenants in Tail, tho* but by Parol, was decreed to 
bind the Iſſue. 2 Vern. 232. cires the Caſe of Burton v. Jeux and the 
like in the Caſe of Roſe v. Roſe. 3 | ks 
5. Tenant in Tail covenants 70 ſetth a fointure ; tho' he might have And where 


done it by Fine and Recovery, yet it he dies without doing it, a Court of a Power was 


Equity can't relieve and decree a Jointure. Arg. 2 Vern. 380. in Caſe 3 


of Lady Clifford v. the Earl of Burlington and Ld. Clifford. e ee 


| | , ; | | and he cove- 
nants to ſettle, but does not execute it at all, there may be ſome Reaſon for a Court of Equity, not to 


| enforce the Execution thereof but where it is executed in any Part, tho* not ſtrictly performed, it is the 


ſtanding Rule of this Court to make it good. And cited ſeveral Caſes where Articles had been carried 
into Execution againſt Remainder- men, and NI Caſe of Ld. Burlington v. Cliftord; And 
it was agreed by the other Side to he true, that in the Ld. Burlington's Caſe there was a general Co- 
venant, but that ir did not reſt there; For he ſettled what he pretended was 1000 l. a Year, according 
to the Articles which was afterwards found to be of leſs Value, and appeared ſo by the Defendant's An- 
ſwer. 9 Mod, 16, 17. Arg. in the Caſe of Ld. and Lady Coventry, | 


6. If Tenant in 'Tail, having a Power to make Leaſes for 3 Lives, co- 
venants to make ſuch a Leaſe, and dies before Execurion ; 'The Court 
will carry this into Execution tho? they would nor à Sale. Arg. 10 Mod. 
469. in Caſe of Coventry v. Coventry. | 


_ : ts. wo * * _—_ 


* 


Execution againſt the Iſſue in Tail. 


(F) Equity. Agreement of Tenant for Life carried into 


bu 


N Agreement was made by Articles between a Lord of Manor 
{4 \ who was only a Tenant for Life, and certain Tenants of the Manor, 
who were likewiſe Tenants tot Lite only by Settlements made Prece- 
dent to the Articles, which worg for ſettling Heriots and ftinting of Com- 
non, was confirm'd by Decree. Upon a Bill to revive the Decree, it was 

Ax .; objected 
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jected har chis Agreement could in no ſort bind on the one Hand of the 


Liſe became Tenants in Tail. But the Maſter of the Rolls was of ©. 
ſtinting the Common and preventing Suits, ought to bind the Iſſue in 


Tenants Right, And decreed that the former Decree ſhould be con- 


band was to have been Tenanr in Tail, and might have barred ſuch Set- 
tlement, if made, as to the Children, and therefore as againſt the Plain- 


30g. pl. 295. Mich. 1693. Fox v. Crane and Wight. 


other the Perſons, who upon the reſpective Deaths of the Tenants for 


pinion, that theſe Articles tending to ſettle the Ciſſoms of the Manor, 
which were inmemorial, and before the Statute De Donis, and for 


Tail, tho' made only by Tenant for Life; And he would not preſume 
that the Tenant in Poſleſſion would do any Thing in Prejudice of the 


firm'd, and revived, and executed. Quære. Vern. 426, 427. pl. 401. Hill, 
1686. In Curia Canc. Dunn v. Allen. 


—— 


n 


(G) Equity. Creditors relieved 825 the T/ue in Tail, 


In what Caſes. 


I. i HE Husband in Conſideration of his Wife's joining with him 
in a Fine, and parting with her Jointure of 40 J. per Ann, gives 
her Truſtee a Bond to 72 other Lands of 40 1. per Ann. on the Wife for 
Life, Remainder to the Heirs of his Body by her. The Husband being in- 
debred in other Bonds dies inteſtate, and rhe Wife takes Adminiſtration, 
and confeſſes Poo. trons to her Truftee; On a Bill by another Bond-Cre- 
ditor decreed the Wite's Bond ſhauld be allowed, and ſtand good fo far 
as to ſecure 40 l. per Ann. to the Wife for Lite; but as to the Remain- 
der to the Children, or any Settlement to be made for them, the Court 
took ir, that upon the wording of the Condition of the Bond, the Hus- 


tiff the Defendant mult have a Satisfaction prior to him, but as to the 
Children he muſt be preferred; And decreed it accordingly. 2 Vern. 
220, 221, pl. 201. Paſch. 1691. Bottle v. Fripp. & al. NT 
2. Truſtzes in a Marriage Settlement for preferving contingent Re- 

mainders, the Marriage having been fix Years ſince (there being 20 J, 
ſue) are decreed to join iu à Sale, the Settlement being only of an Equity 
of Redemption, and the Wife conſenting to the Sale. 2. Vern. 303. 
pl. 294. Mich. 1693. Platt v. Sprigg. | | 
3. Where a Settlement on Marriage is made in Tail of an #/ate mon- 
gaged, if Mortgagee forecloſe the Husband and Wife, twill bind, cho' I- 
jue thould be born afterwards. 2 Vern. 304. in Cafe of Platt v. 
Sprigg. + 

"OT 10rtgages Land to B. for 1000 Years, and afterwards ſettles it on 
Marriage to himſelf tor Lite, then ro his Wife for Lite, and then to the 
Heirs of his Body on the Body of the Wife, and afterwards mortgages a- 
gain the ſame Lands to C. and makes Oath that the Lands were free from 
Incumbrances; They have Iſſue a Son; The Wite dies; A. dies inteſtate; 
J. S. takes Adminiſtration durante Minoritate of the Son, and pays off the 
Mortgage to B. out of the Perſonal Eſtate, and takes an Aſſignment in Truft 
for the Iſſue. Maſter of the Rolls decreed the Debt to C. ro be ſatisfied 
as far as there were Aſſets of A. and that in raking the Account, J. S. 
the Adminiſtrator ſhould not be allow'd, as againſt C. the Plaintiff, the 
Money by him paid to B. on his aſſigning the firſt Mortgage. 2. Vern. 


(H.) Afions 
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(H) Actions. What Actions Tenant in Tail may have, 
and Pleadings. wy 


LIONTRY in Nature of Aſſize; The Demandant counted that 
one J. N. gave in Tail, and it was agreed, That it is not the 
Courle to count of a Gift ; Bur per Priſot in this Caſe, where it is 
of a particular Eſtate, he cannot ſay, That he was ſeiſed in his Demeſne 
as of Fee ; For he has only Tail; bat ſhall ſay, that he was ſeiſed 
in his Demeſne as of Frank-Tenement. Br. Count. pl. 15. cites 33 H. 
- I - . . " ” 
6 „ in Tail ſhall not have * Jure; for it is a Writ of Right, 
ſo of Ne Injufte vexes tor the fame Reaſon, And if Tenant in Tail brings 
Writ of Right, the Tenant ſhall ſay, that the Demandant had nothing the 
Day of the Writ purchaſed, but to himſelf and his Heirs of his Body begotten. 
Br. Tail & Dones, pl. 35. cites 5 E. 4. 

3. Tenant in Tail hall recover the Rent by Formedon, without ſhew- 
ing the Deed ; for the Formedon is in the Right. Bur he ſhall not have 
Avowry nor Allſe, without ſhewing the Deed, for this is in the Poſſeſ- 
_— Br. Tail & Dones, pl. 26. cites 4 H. J. 10. Per Keble & 
Fairfax. | | 


FF "WOE . 


(I) Tant in Tail after Poſibility. Indo is, 


I. Enant in Fee Tail after Poſſibility of Iſſue extin& is, Where He is call'd 
Tenements are given to a Man and to his Wife in ſpecial Tail, Lenant in 
if one of them die without Iſſue, the Survivor is Tenant in Tail after Poſ- LS ive e 
ſibility of Iflue extinct; and if they have Iſſue, and the one die, albeit Iflue extiact 
that during the Life of the Iſſue the Survivor thall not be ſaid Tenant becauſe by * 
in Tail after Poſſibility of Iſſue extinct, yet if the Iſue dies without no Poſſibility 
Iſſue, ſo as there be not any Iſſue alive which may inherit by force of . 1 
the Tail, then the ſurviving Party of the Donees is Tenant in Tail e — 
alter Pollibility of Iſſue extinct. Litt. S. 32. tdthe ſame 


: ; | Eftate Tail. 
But if a Man gives Land to a Man antlihis Wife, and to the Heirs of their 2 Bodies, and they live till 


the Law ſees no Impoſlibility ot having Children. But when a Man and his Wife be Tenant in Special 


= 


Tail, and the Wife dies without. Iſſue, there the Law ſees an apparent Impoſſibility that any Iſſue, that 


- 


the Husband can have by any other Wife, ſhould inherit this Eftate. Co. Litr. 28. a. 


2. Alſo if Tenements be given to a Man, and to his Heirs, which. he 
ſtall beget on the Body of * in this Caſe the Wife has nothing in 
the Tenements, and the Husband is ſeiſed as Donee in ſpecial Tail. 
And in this Caſe, if rhe Wife dies without Iſſus of her Body begotten by 
her Husband, then the Husband is Tenant in Tail after Poſſthility of 
the Hye extingt. Litt. S. 33. ot a8 11 4; 

3. None gan le Tenant in Tail after Poſſibility of Iſſue exrip&, but 
aue of the Dances, or Donee in Special Tail. For the Donee in General 
Tail cannot be ſaid to be Tenant in Tail after Poſſibility of Iſſue ex- 
tinct; becauſe, always during;his Life, he may by Poſſibility; haveſIſſue, 
which may inherit by force of the ſame Enrail. And fo in the fame 
manner the Iſſue, which is Heir to the Donees in Special Tall, cannot 


each of them be an Hundred Loans, ald, and have uo Iſſue, yet do they continue Tenant in Tail, for that 
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. be Tenant in Tail after Poſſibility of Iſſue extinct, for the Reaſon 
| aboveſaid. Litt. S. 34 
2 Inſt, 681, 4. W. R. ſeiſed in Fee, gave Land 7o B. and M. his Feme, and to the 


682. cites ws 1 | ; | 
S. C. but ſays Heirs of their 2 Bodies begotten, Remainder to the Heirs of the ſaid B,_ 


it was re. B. levied a Fine with Proclamations, and dies, leaving Iſſue C. a Son b 

ſolved gthly, the ſaid M. Within 5 Years after M. enter'd, claiming her Eſtate, |; 
that the was inſiſted, that M. had only an Eftate for Lite, diſpuniſhable of Wage 
Eſtate of the | Tenant in Tail after Poſſibility. Bur reſolved, that after B.'s Death 


Feme was 


chang'd to H. had an Eſtate in Tail; and tho the Iſſue is barr'd by the Fine, yet 
an Eftate for the Eſtate of the Feme is not touch'd by it, the being a Stranger to the 


Life, diſpu- Fine, and therefore her Eſtate not chang'd into an Eſtate for Life. 
54-35 N Rep. 138. b. Paſch. 10 Jac. in the Court of Wards. Beaumonts 
that the Iſſue Caſe. | | + 4 
in Tail, by | Ns 
the Fine, was diſabled to inherit. This very ſame Caſe came in Queſtion again, in an Ejectment b 
Baker v. Willis. Cro. C. 476. pl. 5. Trin. 13 Car. B. R. and was argued by Crooke and Barkley i 
but not by the other Juſtices, becauſe they heard that the Parties were about to agree, which, by 
means of the Judges, they afterwards did. But Crooke and Barkley held, that M. by her Entry, was 
Tenant in Tail, and not Tenant after Poſſibility, nor in nature of ſuch a Tenancy in Tail, but an ab. 
ſolure Tenant in Tail to all Purpoſes. And Crooke ſaid, that if ſhe be to ſue a Real Action, ſhe muſt 
name herſelf Tenant in Tail; and cited D. 331. and 351.- Jo. 393. pl. 3. S. C. by Name of Dixie 
v. Braumont. But nothing ſaid there as to this Point; but ſays the Caſe was argued by Crooke and 
Berkley, and afterwards the Matter was compromis'd S. C. cited accordingly, Hob. 257. 259, by 
Hobart Ch. J. in Caſe of Duncomb v. Wing field. a | | 
So where Baron and Feme were Tenants in Tail, Remainder to the Heirs of the Baron by a Coney. 
ance made by the Baron during Coverture; and the Baron died, and the Feme enter'd, and was ſeiſed; 
and the Iſſue, in Life of the Mother, levied a Fine te the Uſe of himſelf and his Heirs. It was held, 
that the Mother remain'd Tenant in Tail, and ſo a Leaſe made by her was N Cro. J. 688. pl 
5. Trin. 21 Jac. Crocker v. Kelſt p. Bur in a Note there ſays, this was on a Writ of Error, brought 
3 Car. in the Exchequer- Chamber, on a Judgment given 1 Ca. 


5. A. in Conſideration of Marriage, covenanted to ſtand ſeiſed 70 7h: 
Uſe of himſelf and M. his intended Wife, for their Lives, without Ii. 
peachment of Waſte ; and after of their firſt Iſſue Male, and the Heirs Mal 
f ſuch Iſſue Male iſſuing &c. And for Default of ſuch, then to the Ui: 
| of the Heirs of the Body of A, and H. And tor Default &c. then to the 
ſe of B. Son and Heir apparent of A. (by a former Wife) and the Heirs 
Male of his Body. And for Default &c. A. and M. marry, and have 
Iſſue C. Afrerwards A. dies, not having other Iſſue of the Body of M. 
Then M. enters. C. dies. Reſolved, that becauſe M. had Eſtate for 
Life by Limitation of the Party, and the Eſtate which ſhe had in the 
Remainder, viz. of Tenancy in Tail after Poſſibility, was not larger in 
Quantity than the Eftare for Liſe, and conſequently cannot drown it, 
M. was nor Tenant in Tail after Poſſibility ; tor ſuch Eſtate muſt be a 
Reſidue of an Eſtate Tail, and muſt happen by the Act of God, and not 
by Limitation. 11 Rep. 79. b. and the 3d Reſolution, Paſch. 13 Jac, 

| B. R. Lewis Bowles's Cale. 8 | EE 
Such Tenan= 6. The Eftate of this Tenancy muſt be alter d by the Af of God, and 
2 2 3 that by dying without Iſſue ; tor it a Feoffment in Fee be made 70 the Uſe of 
doe of an 4 Man and his Wife for their Lives, and after to their next Iſſue Male to be 
Eftate in begotten in Tail; and after to the Uſe of the Husband and Wife, and ol 
Special Tail; the Heirs of their 2 Bodies begotten, they having no Iſſue Male at that tine. 
98 In this Caſe the Husband and Wife are Tenants in Special Tail exe- 
72 in Ge cuted; and after they have Iſſue a Son, they are become Tenants for 
of Bowles v. Life, the Remainder to the Son in Tail, the Remainder to them in 
Berry, and Special Tail; for albeit their Eſtate Tail is turn'd to an Eſtate for Life, 
3 3- yet they have a bare Eſtate for Life: But if the Husband die, having 
ment o no other Iſſue, and then the Son dies without Iſſue, the Wife ſhall have 


Condition to the Privileges belonging to a Tenant in Tail, after Poſſibility of Ifſue 


| have for extinct, as it appears in Lewis Bowles's Ca e. Co. Litt. 28. a. 


Life only is 
good ; but when it is decreaſed to an Eſtate for Life, he ſhall not be Tenant after Poſſibility, becauſe 
this muſt be Ex Diſpoſitione Legis, and not Ex Proviſione hominis. ——11 Rep. $0. b. the 3d Reſo- 


1. If 


lation in Lewis Bow les's Caſe. 


- 
Pry I 


. . 
* 
. 


2 2 
D a 
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= If Land be given 0 4 Man and his Wife, and the Heirs of their 2 Br. Deraign 
Bodies, and after they are divorced, Cauſa przcontractus, or Conſangui- FRE and ; 
nitatis, or Affinitatis, their Eftate of Inheritance is turn'd to a joint 1 ige P. 


re 9 2 22 . 7 . Cltes 
Eſtate for Life; and albeit they had once an Inheritance in them, yet H 4. 3 


tor that the Eſtate is alterꝰd by their own AF, and not by the Act of God, Br. Taile & 
viz. by the Death & either Party without Iſſue, they are not 'Tenants in 1 Kc. 
Tail alter Poſſibility. Co. Litt. 28. a. b. r 3 


| 3 IR Br. Eftates, 
pl. 11. cites 8. C.——2 Inft. 622, in Beaumont's.Caſe. 9 Rep. 141 a. in 8 C. cites 5 H. 4. 16. b. and 


ſays, that in ſuch Caſe the Eſtate-Tail is diſſolved ab Initio, and ſo the Iſſue is made Baſtard. 


g. Lands are given to the Husband and Wife, and to the Heirs of the 
Body of the Husband, the Remainder to the Husband and Wife, and to the 
Heirs of their 2 Bodies begotten; the Hausband dies without Iſſue ; the 
Wife ſhall not be Tenant in Tail after Poſſibility ; for the Remainder in 
Special Tail was utterly void, becauſe it conld never take Effect; tor fo 
long as the Husband thould have Iſſue, it ſhould inherit by force of the 
General Tail; and if the Husband die without Iſſue, then the ſpecial 
Eftate Tail cannot take Effect, inaſmuch as the Iſſue which ſhould inherit 
the Special Tayle muſt be begotten by the Husband, and ſo the General, 
which is larger and greater, has fruſtrated the Special which is leſſer. 
Co. Litt. 28. b. 5 
9. If Lands be given to a Man with a Woman in Frant-Marriage, al- But if the 
beit the Woman (which was the Cauſe of the Gift) dies without Iflue, B Ber 
yer the Husband ſhall be Tenant in Tail after Poſſibilitie, &c. for that Nan wr 


a 2 a . ; Wa an With a 
he and his Wife were Donees in Special Tail, and ſo within the Words ocean of tis 


of Littleton. Co. Litr. 28. b. Kindred in 
= A Frank- Mar- 
ie, and the Woman dies without Iſſue, the Man, in the King's Caſe, ſhall not hold it for his Life; 
becauſe the Woman was the Cauſe of the Gift. But otherwiſe it is in the Caſe of a common Perſon, 
| Co. Litt. 21. b. 22. a. 


0. If the King gives Land to a Man and a Woman, and the Heirs of 
bor 2 Bodies, and the Woman dies without Iſſue; yer ſhall the Man be 
Tenant in Tail after Poſſibility. Co. Litt. 22. b. 


. 


_—— 


(Kk) Of wohat Thing Tenant in Tail after Poſlibility, 
may be. 


ah HERE is no Queſtion but Tenant in Tail after Poſſibility, SP. per 
may be of a Remainder, as well as of a Poſſeſſion. 11 Rep. 81, Coke Ch. J. 


3 - 18 13 Jac. B. R. in the 4th Reſolution, in Lewis Bowles's 1 me if 
3 ale, : | | ; of Bowles v. 
3. And therefore, if Leaſe for Life be made to A. the Remainder to Berrie, S. C. 


Baron and Feme in Special Tail, and the Baron dies without Iſſue, now the 
Feme is Tenant in Tail after Poſſibility of this Remainder ; and if A. 
furrendets to her, as he may, now ſhe is Tenant in Tail after Poſſibility, 


b in Poſſeſſion. Rep. 81. a. Per Cur. in the 4th Reſolution, in Lewis 
Bowles's Caſe. 


Y y „0 Pri. 
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(L) Privilege of Tenant in Tail after Poſſibility, Or 
of his Grantee, b 


T Ehant in Tail, after Poſſibility of Iſſue ext inst, has eight Qua 
liries and Privileges, which Tenant in Tail himſelf has, And 
which Leſſee for Lite has not. Co. Litr. 2. b. g 


S. P. Br. 2. As, Iſt. He is diſpuniſhable for Waſte. Co. Litt. 2. b. 


Tail & | 
Dones, pl. 17. cites 39 Ed. 3. 16——— Dr. & Stud. Lib. 2. Cap. 1. ſays, The Law is clear, that 


Tenant in Tail after Poſſibility &c. is not puniſhable for Waſte. 4 Rep. 63. S. P. in Ferlaken, 
den's Caſe, hecauſe his original Eſtate is not within the Statute of Glouceſter, cap. ;—2 lo 302, 
S. P. And tho' he is within the Letter of that Statute, yet he is out of the Meaning of it, becauſe the 
Inheritance was once in him. | Fm | 

Roll. Rep. 179. S. P. by Doderidge J. cites Time of E. 1. Fitzh. Waſte 26. 45 E. z. 39 E. z. 16 
12 H. 4. 1. 11 H. 4. 3. 16 H. 6. 16. 1 H. 4. 26 H. 6. Aide 57. And per Doderid e ]. He 
ſhall not be puniſhed for Waſte, becauſe he continues in by Virtue of the Livery upon the Eftate 
Tail; and it ſeems becauſe by the Livery he had Power to do Waſte, tho' the Eſtate be chang'd yer 
the ſame Liberty continues ſo long as the Gift and Livery continues. And per Coke Ch. J. At * 
mon Law this Ds: had a Fee, and conſequently full Power to ſell and diſpoſe of the Trees; and not- 
withſtanding the Statute has made the Eſtate to be only for Life, yet the Privilege and Liberty is not 
taken away. Roll. Rep. 184. Paſch. 13 Jac. B. R. Bowles v. Berry. 11 Rep. 80. a. Levi 
Bowles's Cafe. 

The Learned Author of An Inſtitute, but now call'd The New Abridgment, 2d Vol. 269. tells us, That 
to puniſh the Tenant for Waſte, ſeems to be againſt the Deſign and Intention of the firſt Donation; for 
by that the Donor wore the Inheritance, ard an abſolute Power over the laſting Improvements, which 
are look'd upon as Part of the Inheritance for their Duration; and conſequently it can be no Injury to 
him in Reverſion, nor beſides his Intention in the Donation, if the Donee exerciſes the Power he wa; 
intruſted with by the Donor ; nor can the Donor revoke it, becauſe*the Authority given by the Gift 
muſt continue, as long as the Gift, to which it was annex'd, continues. But ſee Tit. Waſte (0 


pl. 1. and (S) pl. 12. 


S. P. Br. 3. 2dly. He ſhall not be compell'd to attorn. Co. Litt. 27. b. 

Attornment, | 5 
pl. 10. cites 43 E. 3. 1. Ibid. pl 11. cites 46 E. 3. 13. Ibid. pl. 12. cites 46 E. 3. 27.— 

bid. pl. 26. cites 39 E. 3. 20. r. Tail & Dones, pl. 17. cites 39 E 3. 16. aid Juris cl 
mat lies not againſt ſuch Tenant. Br. Quid Juris clamat, pl. 1. cites 43 E. 3. 1.——lIbid, pf. 6. cites 
46 E. 3. 13. ——11 Rep. 80. Paſch. 13 Jac. B. R. in Lewis Bowles's Caſe.——— Roll. Rep. 17g 
S. P. Per Curiam, in Caſe of Bowles v. Berry.— —Co Lirt 316. a. 8. P. But his Aſſignee ful 
attorn, becauſe he never had but an Eſtate for Life.— 3 Le. 241. pl. 336. Trin. 32 Eliz. in the 
Exchequer, in George Ap-Rice's Caſe, it was ſaid to have been adjudg'd in a Court of Wales, That 
the Aſſignee of 'T'enant in Tail after Poſhbility of Iſſue, ſhould attorn; upon which Judgment a Writ 
of Error was brought in B. R. and there, upon good Advice, the ſaid Judgment was afhrm'd ; for al. 
tho? it be true, that Tenant in Tail after Poſſibility ſhall not be compell'd to attorn, yet that is a Pri- 
vilege which is annex'd to his Perſon, and not to the Eftate; and by the Aſſignment of the Eſtate the 
Privilege is deſtroyed —-2 Le. 40. pl. 54. Mich. 30 Eliz. B. R. S. C. accordingly.—8. C. cited per 
Coke Ch. J. Roll. Rep. 179. in Caſe of Bowles v. Berry — Co. Litt. 316. a. 

In Error brought of a Judgment in Quid Juris clamat, Clerk J. conceived that Grantee of Tenant in 
Tail after Poſſibility, ſhould not be driven to attorn. Sed adjornatur. 3 Le. 121. pl. 173. Trin. 2 
Eliz. B. R. Anon. Le 291. pl. 397. S8. R. — Bat Co. Litt. 28. a. ſays, That where Tenant 
in Tall after Poſſibility of Iſſue extinct, granted over his Eſtate to another, his Grantee was compel! 

to attorn in a Quid Juris clamat, as a bare Tenant for Life, and ſo be named in the Writ ; for by the 
Aſſignment, the Privity of the Eſtate being alter'd, the Privilege was gone; cites it as adjudged Mich 
28 & 29 Eliz, in Ewens's Caſe, and Judgment affirm'd in a Writ of Error, and ſays herewith agree 
27 H. 6. Tit. Aid. Statham, 29 E. 3. 1. b. S. C. cited 11 Rep. 83. b. in Lewis Bowles's Gi 

Roll. Rep. 179. S. C. cited by Coke as Owen's Caſe. 


5 4 * 4. 3dly. He ſhall not have Aid of him in the Reverſion. Co. Lit. 
ail an 
Dones, pl. 27. | | 
I7. Cites 39 E. 3. 16. . P. Fitzh. Tit. Ayde, pl. 77. cites Trin. 26 H. 6. becauſe the ſame Ie. 
nancy, which he had at the firſt, continues. | | 
Tenant in Tail after Poſſibility &c. ſhall not have Aid, but his Grantee ſhall. Arg. 3 Le. 121.1 
173. Anon. Cites Statham, Tit. Aid, 27 H. 6. Br. Aid, pl. 37. S. P. cites 2 H 4. 17. Brook 
ſays, It ſeems the Reaſon is, becauſe he had once an Eſtate of Inheritance. Roll. Rep. 184. 5! 
Per Doderidge J. in Caſe of Bowles v. Berry, cites 10 H. 6. 1. 11 Rep. 80. a. b. Lewis Bowls 


Caſe. MEE 
S. P. Becauſe he having originally the Inheritance by the firſt Gift, has likewiſe the Cuſtody of tie 


Writings which are neceſſary to defend it. 2 New Abr. 269. 


| | 5. th!) 


1 
r —— 
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achly, Upon his Alienation, no Writ of Entry in confimili. caſu S. E. But he 

5. Lit. 27. b | | in Reverfion 
lies. Co. Litt. 27. b. 5 may enter. 
3 Fitzh. Tit. Entre Congeable, pl. 56. cites 13 E. 2. 

8. P. Becauſe this Caſe is not conſimilis to that of Tenant for Dower, becauſe this Tenant had ori- 

."1]y the Inheritance in him, which the Tenant in Dower never had. 2 New Abr. 269. | 

wo 4 1 his Death the Donor ſhall not have Writ of Entry in Conſimili Caſu, as upon the Death of 

T 1 foo Life; Per Doderidge and Coke, quod fuit conceſſum per Haughton, Roll. Rep. 179. and 

hp 12 E. 2. Entre Congeable 56. —11 Rep. 80. b. Lewis Bowles's Caſe —Firzh. Tit. Ayde, pl. 

* 2. Trin 26 H. 6. Phat he ſhall have Formedon in Reverter, and not Writ of Entry.—8. P. 

1 to the Formedon ; Per Doderidge J. quod fuit conceſſum per Coke. Roll. Rep. 179. 


6. 5thly, After his Death no Writ of Intruſton does lie. Co. Litt. 1.41 1 
27. b. 7 . f of Bowles v. 
Berry, S. P. by Coke Ch. Þ.—11 Rep. 80. b. Lewis Bowles's Caſe. ——S. P. Becauſe this Writ is 

Tres only upon an Entry and Intruſion after the Death of a bare Tenant for Life, which this Tenant is 
ay 2 New Abr. 269. | 

But he ſhall have Formedon, ſee the Notes on the Plea next above. N 

In Writ of Intruſion, it is a good Plea to ſay that he was ſeiſed, and gave to him whom he ſuppoſes 
Tenant for Life, and to the Heirs of his Body ; and for that he died without Heir, he entered, abſque 


hoc, that he held for Life of the Leaſe of the Demandant at the Time of his Death. F. N. B. 203. 
( E) in the new Notes there (a) cites 24 E. 3. 74. 


7. G6rhly, He may join the Miſe in a Writ of Right in a ſpecial S. P. Be- 
Manner. Co. Litr. 27. b. cauſe the 


| Deeds be- 
longing to the Inheritance lying in his Hands, he may make out his Title without calling in the Re- 


verfioner. 2 New Abr. 269. ; EX ; 
S. P. by Doderidge. Roll. Rep. 179. cites 19 E 3. 16. But by Coke, he cannot join the Miſe upon 


the meer Right. Ibid. Cites 27 H. 6.—11 Rep. 80. b. Lewis Bowles's Caſe, cites Abundance of Caſes 
out of the old Books; 


8. #hthly, In a Przcipe brought by him, he ſhall not name himſelf Te- S. P. For if 
nant for Life. Co. Litt. 27. b. he does, and 


it appears to 
the Court that he is Tenant in Tail after Poſſibility, the Writ ſhall abate; Per Coke and Doderid e. 


Roll Rep. 179. cites 18 E. 3. 27,——11 Rep. $0. b. cites S. C of 18 E. z. 27. a. that Feme — 9 
Cui in vita, quod clamat tenere ad vitam, and maintained it in her Count by Gift in ſpecial Tail to her 
and her Baron, and that her Baron is dead without Iſſue, and the Writ abated, becauſe of the Contra- 
rioſity of the Title. 


9. Schly, In a Præcipe brought againſt him, he. ſhall act be named S. P. Be- 
barely Tenant for Life. Co. Litt. 27 b. F cauſe his 


f original In- 
| — by which he claims, was of an Eſtate of Inheritance, and not of an Eſtate for Life, 2 
ew Abr. 269. | 

In Quid Juris clamat, The Defendant pleaded, that be, Tempore Levationis notæ prædictæ, was ſeiſed in 
Fee of the Gift of R. R. abſque hoc, Quod ipſe tempore Levationis note prædictæ held Tenementa prædicta, pro 
termino vitæ ſue tantum &c. And thereupon they were at Iſſue; And it was found, that he held them as 
Lands entail'd, after Poſſibility of Iſſue &c. The Court reſolved for the Defendant ; Becauſe it appears to 
the Court, That the Defendant has an Eſtate privileged from Attornment, to be madeby him; And the In- 
ducement of the Traverſe is not any Cauſe of Forfeiture; Wherefore it was adjudged for the Defendant. 
Cro. Eliz. 671. pl. 29. Paſch. 41 Eliz. C. B. Veal v. Road —— Noy. 74. Veale v. Reede, S. C. but ſays 
nothing of an E but only that upon the Queſtion for whom Judgment ſhould be given upon 
this Iſſue, Williams ſaid for the Plaintiff, becauſe it is an Eſtate K and ought to have been 
leaded in Bar. — 11 Rep. 80. b. in Lewis Bowles's Caſe, cites S. C. as adjudged for the Defendant, 
cauſe ſuch Tenant ſhall not in Judgment of Law be included in Writ or Fine &c. within the gene- 
ral Allegation of a Tenant for Life.. C. cited Roll. Rep. 179. in Caſe of Bowles v. Berrie, ſays 
that in the Quid Juris clamat it was alleg'd that the Defendant was Leſſee for Life at the Time of the 
Fine levied, and adjudged for the Defendant ; for he was not any ſuch Tenant as was compellable to 
attorn in ſuch Writ; but ſays, he that took the Traverſe was not commended for taking ſuch a deſpe- 
rate Traverſe, notwithſtanding it was help'd in this Manner ; for he was a Tenant for Life. But the 


Book cites 29 E. 3. 1. b. that if it be alleg'd that one holds for Life, it ſhall not be taken that he is Te- 
nant after Poſſibi Ity. | | 


10. And yet he has 4 other Oualities, which are not agreeable to an 
Eftate in Tail, but to a bare Leſſee for Lite Co. Litt. 27. b. 28. a. 


11. As, 1. If he makes a Feoffiment in Fee, this is a Forfeiture of his S. P. Bee, 
Eſtate. Co. Litt. 28. a. cauſe haying 


no longer a 
deſcendible Eſtate in him, he cannot transfer it to another, without the Prejudice and Diſherifon of 
him in Remainder. 2 New Abr. 269. | | 
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He in Remainder may enter for Alienation. - Br. Aide, pl. 37. cites 7 H. 4. 10. and 39 E. f.——B 
Forfeiture, pl. 88. cites 45 E. 3. 25.— Br. Entre Congeable, pl. 12. cites S. C —Br. Tail & 
Dones, pl. 17. cites 39 E. 3. 16. ——Roll Rep. 179. Paſch. 13 Jac. B. R. in Caſe of Bowles v. Berr 
Per Doderidge J. cites 13 E. 2. Fitzh. Entre Congeable 56. 11 H. 4. 30 E. 3. 16. accordingly, ag 
fuit conceſſum per Curiam. 11 Rep. 80. b. in Lewis Bowles's Caſe, cites 45 E. 3. 22. 28 E. z 90 
b. 27 Aff. 60. 8 nuth 


Br. Eſtates, 12. 2dly. If an Eſtate in Fee, or in Fee Tail in Reverſion or Re. 
pl. 25. cites mainder deſcend, or come to this Tenant, his E/ate is drowned, and the 


Chet Fee or Fee Tail executed. Co. Litt. 28. a. 


Rep. 179. | 

S. P. Per Doderidge, and cited 9 E. 4. 50 E. 3. 35. 7 H. 4. 23. Quod fuit conceſſum per Cok 

he cited the ſame Books alſo— 11 Rep. 80. b. in Lil. Bowles's Caſe, cites 32 E. z. Tir Age 3 35 
E. 3, 4. 9 E. 4 17. b. 


S. P. Br. 13. 3dly, He in Reverſſon or Remainder ſhall be received upon his 


Aide, pl. 37. aut, as well as upon that of bar ; 
wal, 7 pA Default, p e Tenant for Life. Co. Litt. 28. a. 


10. and 39 E. 3. —— S. P. Br. Taile & Dones, pl. 17. 


S. P. 11 Rep. 80. b. Lewis Bowles's Caf. 


cites 2 E. 2. Reſceit 147. 41 E. 3. 12. 20 E. 3. Tit. Reſceit. 38 E. 3. 33.— S. P. Roll Nep. 


179 Per Doderidge J. cites 11 H. 6. 15. 10 H. 6. 1. Quod fuit conceſſum per Crooke and Haughton; 
but Haughton ſaid that this is by the expreſs Words of the Statute of Reſceits, which ſays (Per Do. 


num) but ſaid that if it had not been for the expreſs Words, he doubted whether he ſhould be received 


S. P. Per 14. Athly, An Exchange between a bare Tenant for Life, and him, 


Coke Ch. J.; 7 f l I 
Noll Res? is good; for their Eſtates in reſpect of their Quantity are equal, ſo as 


179.— 1: the Diflerence ſtands in the 1 and not in the Quantity of the 
Rep. 80 b Eſtate. And as an Eſtate Tail was originally carv'd out ot a Fee- 
S.P. Lewis ſimple, ſo is the Eſtate of this Tenant out of an Eſtate in ſpecial Tail, 
Bowless Co. Litt. 28. a. 

Caſe. 

Fitzh. Tit. 15. Tenant in Tail recovers in Aſſiſe, and after becomes Tenant in Tail 
Aid, vl. 77- after Pofibility &c. he ſhall have Rediſſeiſin. Per Doderidge |. Roll. 


_— Rep. 179. in Cafe of Bowles v. Berry. 


1 Rep. 81. : 52 
4 in 5 zd Reſolution in Lewis Bowles's Caſe ; for it is the ſame Franktenament as he had before, this 
being Parcel of the Eſtate Tail. Co. Litr. 154. b. | 


16. In ſome Caſe a Perſon who is not really and ſtrictly Tenant in Tail 
after Poſſibility, ſhall have the Privilege of ſuch Tenant. As in the Caſe of 
the Wife in Lewis Bowles's Caſe, 11 Rep. 81. a. where an Eſtate for 
Lite fell to her on her Baron's Death by reaſon of a prior Limitation in 
their Marriage Settlement, and afterwards, by the Death of the Iſſue in 
ſpecial Tail without Iſſue, an Eſtate of Tenancy in Tail after Poſſibility 
would have fallen to her by Means of a ſubſequent Limitation in the 
ſame Settlement (viz. in Default of Iſſue Male of their 2 Bodies, then to 
the Heirs of the Bodies of the Baron and Feme) bur ſhe being in of the 
Eſtate for Lite, and that Eſtate being equal in Quantity with the Te- 
nancy in Tail after Poſhbility, and conſequently could not merge in it, 
and ſo could not be Tenant in Tail after Poſſibility, beſides, that ſuch 
Eſtate is always a Relidue of an Eſtate Tail, and muſt happen by the Act 
of God, as by Death, and not by Limitation of the Party, yet it was 
reſolved that now after ſuch Iſſue's Death ſhe ſhall have the Privilege of 
ſuch'Tenant, by Reaſon of the Inherirance which was once in her. See 
the Caſe at (I) pl. 5. 


For more of 'Tayle in general, ſee Devile, Eſtates, Fines, Forfet- 


ture, Formedon, Mortd anceſtor, Recovery Common, Bemain⸗ 
Der, and other Proper Titles. 


Tender, 
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Tender. 


(A) Neceſſary in what Caſes. 


1. F a Man be bound to pay Rent-Service, or Rent-Charge, there he need 
not to tender it; bur ir ſuffices ro be ready upon the Land; quod 
non negatur. Br. Tender, pl. 22. cites 14 E. 4. 4. 


2. But Annuity ought to be tender'd, to fave the Obligation. Br, Ten- 
der, pl. 22. Cites 14 E. 4. 4. ü i 

3. Per Anderſon, Ch. J. There is a Difference where the Obligation 
precedes the Duty, which accrues by a Matter ſubſequent, and where the 
Duty precedes the Obligation, which was made tor the further Aſſurance 
of the Duty. In the firſt Caſe a Tender mult be pleaded, and cites 14 
E. 4. 4. where A. was bound to B. that whereas he had granted a Rent- 
Charge, Now it B. ſhould enjoy the ſaid Rent, according to the ſaid 
Grant, that then &c. He needs not plead any Tender, becauſe the Rent 
is not payable in other Manner than it was before. Contrary if the Condi- 
tion had been for Payment of the Money, or Annuity ; and of that Opi- 
nion was the whole Court. Le. 71. pl. 95. Mich. 29 & 30 Eliz. C. B. 
in Caſe of Bret v. Audar, alias Andrews. 

4. A Tender is not neceſſary in any Caſes, but where there is a Pe- 


aalty. Per Holt, Ch. J. Comb. 334. Trin. 7 W. 3. B. R. in Caſe of 
Broome v. Pine. | 


A 93 
— r — 


(B) Good. In ref) pet of the Thing tender d. 


I, Fter the Fall and Embaſement of Money in 5 E. 6. Debt was This Caf is 
brought againſt Executor of Leſſee for Years, for Rent-Arrear D. 81. b. pl. 

for 2 Years at Mich. 2 E. 6. at which Time the Shillings, which at the 67. Barring- 

Time of the Action brought were decried to 6 d. were current at 12d, The don v. Forter. 

Defendant pleaded Tender of the Rent at the Days when ir was due, 

in Peciis Monetæ Angliz vocat Shillings; and ſaid, that every Shillin 

at the time of the Tender was payable for 12 d. but that the Plaintiff nor 

any for him was ready to receive it. And concludes, that he is Uncore 

Priſt to pay the Arrears in Dictis Peciis vocat Shillings, ſecundum Ra- 

tam &c. The Plaintiff demurr'd ; but afterwards accepted the Money 

ſecundum Ratam prædictam, without Coſts or Damages. Day. Rep. 

27. in the Caſe of mix'd Moneys, cites D. 81. 6 & 7 E. 6. 

2. In Debt upon Bond for Payment of 241. at 2 ſeveral Days, the This is at 

Detendanr pleaded, That at the Day and Place limited for Payment, D. 32. 2. b. 

there was current certain Money calPd Pollards, in liew 0 Sterling, &c. pl. 69. 992 

and that Detendant, at the firſt Day of Payment, tender'd the Moiety 8 


a | of cites a B 
the Debt in the Money call'd Pollards, which the Plaintiff refuſed; 8 


and that he is Uncore Priſt &c. and offers it in Court. And becauſe the dy of Lord 
Flaintiſf did not deny it, It was awarded, That he recover one Moiety e A K 
| 92 "7 0 
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not in his in Pollards, and the other in pure Sterling Money. Dav. Rep. in the 


1 Caſe of mix'd Moneys, cites it adjudg'd 29 E. 1. and reported by Dyer, 


ſame Vear. 7 E. 6. 82. b. 
Pong v. Lindſey & al. 


— . 


The Mortgagor was bound to pay 250 J. of lawful Money of Engl, 
2 certain Day and Place, and he tender'd Mes 7 b 
becauſe there was 5 5. in Spaniſh Money, and two foreign Pieces of Gold 
call'd Double Piſtolets, rhe Mortgagee refuſed to take it. Adjudged 
That Spaniſh Silver was lawful Money of England, being made 0 by 
Proclamation ; and that the King, by his abſolute Prerogarive, may make 
toreign Coin lawtul Money ot England. 5 Rep. 114, Trin. 43 Eliz 
C. B. Wade's Caſe. ; 
ueen Elizabeth made a large Quantity of mix'd Money in the 
Tower of London, and ſent it into Ireland to pay the Army there; with 3 
Proclamation, dated 24 May, 43d of her Reign, Thar the ſaid Moy 
ſhould be lawful and current in that Kingdom, and accepted and received 
as ſuch ; and that they who refuſed it thould be puniſh d tor a Contempt. 
And by the ſame Proclamation ſhe put down, from the 1oth of June next 
all other Coins current there. A Merchant in Ireland had bought Goods 
ot G. in London, and was bound to G. in a Bond of 2001. condition d 
to pay to the ſaid G. 1001. Sterling in Ireland on a certain Day, which 
bappen'd after the Proclamation ; at which Day the Obligor render 
the 1001. in Mix'd Money, Reſolved, That the Tender was good. 
Duav. Rep. 18. Trin. 2 Jac. The Caſe of Mix'd Money. 
Palm. 407. 5. It a Man be obliged ro pay 100/. French Crowns, yet he may 
S C. & per tender all in Engliſh Money. Per Jones J. Lat. 84. in Cale of Ward 
Jones; ſo he : ; 
may E con- V. Ridgwin. 
verſo. 
2 Salk. 426, 6. Our Law takes notice of Guieas, and they are current here for 
7 — 20 8. for before Guineas were coin'd there was a 20 8. Piece of Gold, 
which by Proclamation was raiſed to 21 8. 4d. whereupon Guineas were 
coin'd at 1s. 4d. leſs. And provided any Piece has he King's Stany, 
and be coin'd at the Mint, it ſhall be current without Proclamation, in 
Proportion to its Value. And in Indebitatus Aſſumpſit the Plaintiff need 
not ſer forth they were Guineas which Defendant received, bur ſo much 
Money received to his Uſe. Per Holt Ch. J. Comb. 387. Mich. 8 W. 
3. B. R. Dickſon v. Willowes. 

7, Tender of a Bank Note is not ſtrictly a legal Tender; but it being 
proved, that the Plaintiff offer'd to turn it into Money, it then became: 
good Tender. Abr. Equ. Caſes, 319. Hill. 1129. Auſten v. Executors 
of Sir William Dodwell. | 


— —_— —_— * — 


See (D) (C) Good. By whom. 


1. Ender [of Rent-Service] to the Lord, by one who has only a Led: 
| 'F for Term of Years, is not good. Br. Tender, pl. 2. cites 2 H. 
6. 1. Brooke ſays, it ſeems it is not good at this Day, after the Sta- 
See tute * of 21 H. 8. any more than before. | 
Avowry. 2. In Replevin, Payment by one Fointenant is good for all, and agaiaſt 
all, as Seiſin of Rent obtain'd. Contra of Attornment by the one. 
Tender, pl. 16. cites 39 H. 6. 2, 3. . 
3. If a Man grants an Annuity till the Defendant be promoted to 4 
Benefice by R. the Grantor, the Tender of the Benefice ſhall be by R. 
and not by his Succeſſor ; for the Caſe was by Prior and Covent &c. Br 
Tender, pl. 15. cites 14 H. J. 31. & 15 H. J. 1. „ 
a 3. Where 


9 D 


* 
— 
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9 Where a Lord of Parliament is impleaded by Cefſavit, if he will 
render the Arrears, he ſhall render them in proper Perſon ; ſo of all other 
Tenants in C:ſavit. Br. Tender, pl. 29. cites 15 H. J. 9. 

5. If a Feoſf ment be on Condition that Feoffee pay 20 l. at Michael mas 5. C. cited 
to the Feoffor, otherwiſe that Feoffor thall re- enter, and Feoffee before Mo. $39: pl. 
the Day enfeoffs F. F. In this Cafe a Tender by the Feoffte or F. H. at ickelds n- 
Michaelmas is good, and 3 Refuſal the Condition is gone. For the Caſe.— 
firſt Feoffee was privy to the Condition, and the 2d in Fftate, and in Judg- and 4 Le. 
ment of Law has an Eſtate and Intereft in the Condition for the Salva- 4 . 2 


tion of his Tenancy. Litt. S. 336. and Pl. C. 


ha — ; 291. b. in 
Caſe of Chapman v. Dalton and 5 ** 96. b. in Goodale's Caſe, — S. C. cited per Sir Joſeph 
Jekyl. 10 Mod. 420. in Caſe of Marks v. Marks. 


6. If a Feoffment be made upon Condition, That if the Feoffor pay ſuch 
a Sum to the Feoffee, then the Feoffor and his Heirs may enter; It the 
Feoffee dies before tbe Payment, and the Heir will render to the Feoffee the 
the Money, ſuch Tender is void, becauſe the Time, within which this 
ought to be done, is paſt ; For when the Condition is, That if the Feot- 
for pay the Money to the Feoffee &c. this is as much as to ſay, as if the 
Feotfor during his Lite pay the Money to the Feoffee &c. and when 
the Feoffor dies, then the Time of the Tender is paſt. But otherwiſe, 
where a Day of Payment is limited, and the Feoffor dies before the Day, then 
may the Heir tender the Money, as is aforeſaid; For that the“ Time of , __ , 
the Tender was not paſt by the Death of the Feoffor. Alſo it feems, Marks v“ 
that in ſuch Caſe where the Feoffor dies before the Day of Payment, it Marks. 
the Executors of the Feoffor tender the Money to the Feoftee at the 
Day of Payment, this Tender is good enough ; And if the Feoffee re- 
fuſe it, the Heirs of the Feoffor may enter &c. becauſe rhe Executors 
repreſent the Perſon of their Teſtator &c. Litr. S. 337. 

J. If a Man bring an Action of Treſpaſs for taking away his Beaſts 
or other Goods, there tender of ſufficient Amends before the Action 
brought is 0 Barr, becauſe he that tendered the Amends is not the 
Ons of the Goods, but a Treſpaſſer, whom the Law favours not. 

2 Inſt. 107. : | 

8. A Leaſe for Years was made upon Condition to be void by the Ten- Cro. J. 275. 
der of 6 d. to the Leſſee by him in Reverſion; The Leſſee entered and was MA 1 5 
diſſeiſed by another; The Queſtion was, Whether the Tender of the (d. 8 bh 
to avoid the Leafe might now be made by the Rever/ioner after the Diſſei/sn. 

The whole Court was of Opinion that it might; For this Pay ment is 

a collateral Thing. And Judgment accordingly. Bulſt. 118. Paſch. 

9. Jac. Platt v. Sleep. 

9. A. had Iflue 3 Sons, B. his eldeſt, who died in his Life-Time leav- 10 Mod. 419. 
ing a Daughter, and C. and D.—A. deviſes Lands to his Wife for Life, and M26 
after her Death to D. and his Heirs, provided, that if C. do, within 3 Geo.” 
Months after the Death of the M fe, pay to D. the Sum of 500 J. then the S. C. De- 
Lands to remain to C. and his Heirs. C died in the Life-Time of the Wife, creed for 
leaving N. his Heir. D. enters within 3 Months after the Wife's Death, ry prog 
LN. brought a Bill to have a Conveyance on Payment of the 500 1. The prin- Chancellor, 
cipal Point was, Whether this 5oo J. being to be paid within a limited aſſiſted by 
Time by C. and he dying within that Time, the Heir at Law of C. Sir Joſe 


The Counſel for the Plaintiff among other Things, inſiſted on Co. Litr. Fi . 
S. 134. and Coke's Comment thereupon; To which it was anſwered on obſerved, 
the other Side, That the Cafe there was but in Nature of a Mortgage ; that this was 
hat it was to relieve againſt a Forfeiture by Non- payment of the Mo- 274 . 
ney at the Day which may be good, even at Law, much more in this Witt par, 
Court; That there was a wide Difference between a Condition Prece- the Law his 
dent, and a Condition Subſequenr, Thar that was a Condition ſubſe- ever allow'd 
quent, and for the reveſting ol the Eſtate, and the Condition deſcended we Frenteft 
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who was not Heir at Law of A. could now on Payment make a Title. Jekyll Mar-. 
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Tender. 
| | 
Conſtructi- on the Heir, and conſequently might be performed by him, tho? not 
on, 3 named; That this was a Condition Precedent, and for the new Crea. 
ED of tion of an Eſtate in a Perſon who had no 1 or Title before, and 
the Teſta- was not Heir at Law ; That this was perſonal in C. That he had not 
ror ; That Jus in Re, nor ad Rem, and could neither have deviſed, releaſed, or 


Nobody can extinguiſhed this Condition; That it was a bare Poſſibility, and he dy- 


N ing before it was perform'd, his Heir could not make it good. But 


tor's Inten- the Maſter of the Rolls denied this to be a Condition, becauſe ſuch js 
tion was to only to be performed by the Party making it or his Heirs ; whereas 
1 _ this is to be perform'd oy a 3d Perſon. Nor 1s it in Nature of a Re. 
"he N, mainder to C. the Deviſe to D. b not in Tail, but in Fee, and a 
ure of a Remainder can be only after a Tail or leſs Eſtate; So that hig is ay 
Security for Fxecutory Deviſe, or may be called a Polſibility in the largeſt Extent of thy 
oY cf Word, but is not ſtrictly ſuch ; For nothing was veſted in C. which he 
OP. could either grant or releaſe, nor did any thing deſcend to his Heir: 
ce Simple. 'That (Heirs) in this Caſe were not named to take by Purchaſe, bur by De. 
And Ld. C. ſcent, and the naming them was to denote the Quantity of the E. 
oem aid, ſtate, and was to take and not to give them any Eſtate originally; and 
te Words Cited 10 Rep. Lampetr's Caſe, and Pl. C. Brett v. Rigden. But it wasar. 
of the Will gued, That the Poſſibility ot performing this Condition was an Intereſt, 
are only, that or Right, or Scintilla Juris, which veſted in C. himſelf, and that he 
C ſhall pay ſurvived A. and ſo this differ'd from Brett and Rigden's Caſe; And 
orb omg conſequently ſuch Right, Poſſibility, or Intereſt, deſcended to his Heir, 
Heirs mall, and might be perſorm'd by him, as before the Statute De Donis the 
yet that is Poſſibility of Reverter deſcended to the Heirs of the Donor, The Ma- 
_ 4 iter of the Rolls looking on this as a Caſe of ſome Difficulty, appoint- 
the Win. ed it to be ſpoke to again when the Court is full. Afterwards, in 
which is a Mich. Term, 5 Geo. 1. It was decreed by Id. Chancellor and Maſter 
Conveyance of the Rolls tor the Plaintiff upon Litt. S. * 334, 335, 336, and 337. 
which tne Co. Litt. 205 &c. And they ſaid, that tho' a Ga Was not in 
HAY ſup- Strictneſs of Law deviſeable, yet ſince the Statute of Uſes, the Deviſee 
poſes to be So 3 5 3 

made when may take Benefit ot it by an equitable Conſtruction of the Statute; And 


a Man is that C. might have releaſed or extinguiſhed his Right. Chan. Prec. 486. | 


Inops Con- Paſch. 11718, Marks v. Marks, 
ſilii, and 


therefere al- 


lows great Favour to be uſed in its Conſtruction; That if A. had made a Feoffment to D. upon Con- 


dition, That if the Teſtator ſhould pay ſv much Money to D. then C. ſhould have Fee, this is a 
Condition, the Right of performing which deſcends to the Heir of the Teſtator, and the Heir would 
be at Liberty to take 8 of it; For the Limitation of the Fee over to C. would be void, by 
a particular Maxim of the Common Law, which will not allow a Fee to be limited upon a Fee, or 
by that other Maxim, which excludes a Stranger from taking Advantage of a Condition; That the 
Teſtator gives the Land to D. redeemible upon the Payment of 500 l. and he gives the Equity of Re- 
demption to C.—C. therefore, ſeem'd to him to have an Equity of Redemption, that remains open to him 
in a Court of Equity, as well after the Time lunited, as before. That indeed there might have been 
a' Difference between this Caſe and the Caſe of a common Mortgage, where, tho' when the Day is 
paſt, and ſo the legal Eſtate is abſolutely veſted in the Mortgagee, yet in Equity a Right to redeem re- 
mains, had C. been to come here for Relief againſt the Heir at Law: But this is not the Caſe ; for he 
comes for Relief againſt a third Perſon, who had the Eſtate veſted in him for no other Purpoſe but 
to make the Eſtate redeemable ; That Payment of a ſmall trifling Sum, may be conſidered rather as a 
Ceremony than a valuable Confideration. And this he took to be the Ground upon which the two 
Judges went, who in the Caſe of Spring and Czſar held the Payment of the 108. to be a Per- 
ſonal Act; For when the Sum comes to be conſiderable, as here it is 500 l. the Payment of it is 
never eſteemed a Perſonal Act; And this appears throughout Englefield's Caſe in the 7th Report; 
That the Caſe of the Feoffment in the Section of Littleton, is parallel in all Reſpects to the pre- 
ſent Caſe; Parallel as to the Condition, as to the Performance, as to the Effect of the Perfor- 
mance, and differs only as to the Perſon who is to take Advantage of the Performance of ir. And 
this is ſupplied by the Statute of Wills, which gives the 3d Perſon as good a Title to take 
Advantage of it, as the Feoffor had by the Common Law. 


I have likewiſe a MS. Report of this Caſe, agreeable ro the Books above mentioned; and there Ld. 


C. Parker ſaid, That if the Heir of C pays, C. pays to all the Purpoſes of the Will, by his Repreſenta- 
tive; That certainly it is not neceſſary that the Eſtate ſhon'd veſt in C. in order to deſcend to his 
Heir; That the Ground of du ons Caſe, [which had been cited, and is in Shtl{p's Caſe, 1 Rep. 99. 
a.] was, that a Right veſted and deſcended, but here the Condition is ſubſequent in reſpect to D. and 
precedent to the veſting C.'s Eſtate, and not ſo properly to defeat the Eſtate of D. as to veſt ir in 2. and 

as 


we 
n 
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Tender. 
tc this the Caſe of Wood is exactly the ſame; and the only Difference between them is that in 
Bray Caſe the Condition was for the Benefit of the Dams Mia and his Heirs, but here for ' od 
Perſon ; That there the old Eſtate is taken, but here C. takes a new one ; but that this is a Difference 
only in Sound, and here it is upon the 1 ng of a Will, and each Party has the Benefit intended 
him; If the Eſtate had deſcended to the eir at Law, C's. Condition would have been precedent, but 
here the Eſtate —_ given to D. the Condition is ſubſequent ; Be it the one or the other, if ir 
is perform'd it is all one, and the Heir's Payment 1s a good Payment. The Advantage was veſted 
in C which be might have releaſed or extinguiſh'd, but not having done ſo, his Heir has it. 
N. B. Ir appears by the printed Reports of this Caſe, and likewiſe by the MS. Report, that the 
Reaſon why this, being a Point N Law, was brought into Equity was, that B. had ſo mort- 
gaged and incumbred the Eſtate by a Marriage Settlement on his Wife, that the Plaintiff pray'd Re- 
lief, and the Direction of the Court, to whom he ſhould make a Tender of the Money. And 
Ld' Chancellor (as my MS, Report has it) ſaid, It was Jo for the Plaintiff to come here for 
Relief, becauſe of the Uncertainty to whom the Money ſhould be paid ; That perhaps, a Payment 
to D. would have been a good Payment, weer, to the Will; but it is a Queſtion if it had 
been ſecure againſt the Mortgages and Seitlements o 

Redemption; That the Money muſt be paid to the Maſter, to be laid out in a Purchaſe of Land to 
be ſettled to the Uſes of D's. Marriage Settlement, and the Profits in the mean Time during D's. Life, 
to be paid to his Mortgagee, according to their Priority. 

* dee Mortgage (N) pl. 1. 


(D) Good. To whom. 


i. TIF the Conuſee upon a Statute Merchant makes Aſſignment after that Tender muſt 
he has had Execution of the Land by the Statute, Then the Ten- be to the 

der of the Money ſhall be made to the Aſſignee, quod nota; And e of a 4 

Quere, if it be not good to the Conuſee himſelf. Br. Tender, pl. 38. nor tot * 


b not to the 
cites 15 E. 3. & Fitzh. Reſponder, 1. Alſence per 
| ale Ch. J. 


2. Tender to the Aſfiguce of the Feoffee, upon Defeaſance of a Releaſe Br. Condi- 
of Right was pleaded ; And quære ot it. Br. Tender, pl. 17. cites 1. tions, pl. 
Af 2. ; 103. 8. C. 

z. Where the Defendant in Debt will tender the Money to the Sheriff in 
Pais, or in Precipe quod reddat will offer to render the Land in Pais to the 
Demandant, yet the Sheriff ſhall not ceaſe to make the Summons, or ſerve the 
Proceſs ; For if ſuch render may be good againit the Will of the Par- 
ties, then the Plaintiff or Demandanr ſhall loſe his Damages, which is 
not Reaſon. Per Thirning. Br. Tender, pl. 9. cites 11 H. 6. 62. 

4. If obligee aſſigns A. to receive the Money at the Day and Place 
limited in the Bond, a Tender 10 A. is ſufficient, Mo. 37. pl. 120. Trin. 
4 Eliz. Anon. 5 108 

5. But where the Condition is to pay Money to a Stranger, the Payment 
be made at the Peril of the Obligor. Mo. 37. pl. 120, Anon. 

6 . Rent was reſerved payable at Lady-day or a Month after; Tender at Mo. 225, pl. 
the Houſe of Leſſor, and Payment there to the Daughter-in-law of for 363. 8. * 
= (who had formerly received the Rent by Order of Leſſor ) between Lady-day TE t 
and the Month after, is no good Tender, becauſe before the Month his Peron. 
End Leſſor could not diſtrain or have Debt for the Rent. But where — Godb. 
the Reſervation is at Lady-day, and the Month aſter is given only for. 58. pl. 43. 
WS ſaving a Re-entry, there ſuch Tender was held good by Wray Ch. Gas . 
J. 2 Le. 130. pl. 173. Hill. 28 Eliz. B. R. Crop v. Hambledon. reports it 
the r and they ſuppoſed Leſſor's Refuſal to be trickiſh ; And dess rated him. 


—Cro. 


as Hervant of the Leſſee for that Time, and all one as if Leſſee had tendered it. 


LY ” 


A a a c 7. A. 


D. That the Decree muſt be in Nature of a 


Vent. 21 "Ia Paſch. 24 Q2r..2. Anon. 
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48. S. C. reports that the 2 firſt Payments were to the Servant, a 3d Pay ment to the Leſſor, a 
4th Payment to the ſame Servant, who within the 20 Days tender'd it to the Leſſor; per Cur. The 
Tender our of the Land, atanv Time within the Month, is good; And the Tender by the Servant was. . 
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Tender. 


J. A. was obliged to B. to the Uſe of C. to deliver a Cheſt to C. who refuſe, 
to receive it upon the Tender at the Day; the Obligation was ſaved, be. 
cauſe the Obligation was to the Uſe of C. For he thall not take Ady,,. 
rage of his own Act. Cited by Glanvile, Cro. Eliz. 753. pl. 16. Paſch 
42 Eliz. in C. B. in Caſe of Huiſh v. Philips, as adjudged between Carne 

| and Savery. 55 

U pon Error 8. Audira Querela by H. ſet forth, That he was bound in a Statut, 
ug Of 600 J. to P. the Defendant, to theUſe of F. B. with a Defeaſance, That 


ny 15 if he paid ſuch Sums at ſuch ſeveral Days to J. B. it ſhould be void; and 


a — i. 


182 


* 


reſolved, hat at every of the ſaid Days and Places, he was paratus to pay the ſaid 


that tho” J. Sums, and obtulit them; and that J. B. was not there. The Defendant 
B. Was a pleaded, That * ſuch a Day F. B. was at the Place, &c. and demanded t, 


Stranger to a 2 5 . . 
the Recog- Sum, and neither the Plaintiff, nor any for him were there to pay it, abſqu 


nizance, yet Hoc; that the Plaintiff obtulit the ſaid Sum at the ſaid Day. Upon De. 

ir ers de murrer, it was inſiſted for Detendant, That on this Matter an Audita 

2 rents lies not, becauſe J. B. is a Stranger to the Statute ; and tho the 
P 


made to his 3 : 
Uſe, he aintiff tender'd to a Stranger who retuſfed, yet the Recognizance i; 


ought at his forfeited; for he muſt, at his Peril, procure the Stranger to accept i, 


d 


Peri} to be when the Act is to be done by a Stranger. But all the Court held, that 


Ry if oy the Tender was a ſufficient Performance, the Defeaſance being made tg 
av to re- the Uſe of J. B. but had he been a meer Stranger, and not to have any 


ceive it; Benefit thereof, it would be otherwiſe. Cro. E. 755. pl. 18. Paſch. 42 
otherwiſe Eliz. C. B. Huiſh v. Philips. 
the Recog- | 
nizance is not forfeited, when the other does not tender it. Judgment was aſfirm'd, Cro. J. 13 pl. 1. 
Paſch. 1 Jag. B. KR. Philips v. Rice Hugre. It was not any Duty in J. B. but it is as a Penalty in. 
flicted upon H. that he ſhould Pay to]. B. and ſo being a collateral Duty, payable only to J. B. a Stranger 
J. B. ought to be there in Perſon, or by Attorney, to receive it; and H. is not conftrain'd to exceed the 
Words of the Defeaſance. Per tot. Cur. Yelv. 38. S. C. in B. R. 

* It ſeems, by Yelv. ut ſupra, that the Plea of Defendant was, That H. (the Plaintiff) non obtulit 
at every of the ſaid Days &c. pro Placito dicit quod J. B. dicit, which the Book ſays is as if P. (the D. 
fendant) had told a Tale out of J. B.'s Mouth. 


- 


9. A Mortgagee after ſettling an Account with B. the Mortgagor ard 
Time agreed upon tor diſcharging the Mortgage died, leaving 4 Ex. 
ecutors in Truſt for his Daughter ; B. on the Day tendered the Money to 
one of the Executors who refuſed to accept the Tender, neither of them having 
proved the Will ; Then B. made a like Tender to another of the Execu- 
tors, who refuſed likewiſe giving the ſame Reaſon. Decreed that this 
was a good Tender, and that any or either of the Executors might have 
given a good Diſcharge before Probate, eſpecially when as appeared in 
the Caſe, they afterwards proved the Will, and ſo were Executors ab 
Initio ; And the Infant Heir at Law was to convey the Inheritance 
deſcended to her according to the Act 1 Anne, tor obliging Infant 
Truſtees to aſſign and convey. Hill. 1729, at Ld. Chancellor's, Abr. 
Equ. Caſes 318. Auſtin v. Executors of Sir Wm. Dodwell. 


oo 


(E) Good. EB. 


I. Ondition was that the Feoffee ſhall render certain Dun at ſuch 
Day, and he tendered and the other refuſed. 'The Queſtion 
was, Whether he ſhall tender the Price as it was at the Time of the Paj- 

| ment or as it is now &c. Br. Conditions, pl. 113. cites 3o Aſſ. 11. 
8. P. Br. 2. It was agreed in Avowry, that where the Lord diſtrains for 2 Rei 
Tender, pl: Days Arrear, and the Tenant offers the one, the Lord is bound to recel\« 
39. cites I jt, and if he diſtrains he does a Tort. Br. Tender, pl, 2. cites 2 H. 


R. 3. 6. 1. 


3. Bit 


we” But if he diſtrains for the Rent of one Day, and Tenant offers Part of it, S P. Br. 
the Lord is not bound to receive it, but he may diſtrain. Note the Di- Tender, pl. 
verſity. Br. Tender, pl. 2. cites 2 H. 6. 1. 9. Cites 1 


3 | Sp of the 
But if he accepts Part after Judgment, he can- 


Part of a Debt. Br. Tender, pl 39. cites 1 R. 5. 
not demand the reſt. Br. Tender, pl. 39. cites 1 K. z. 


4. The Feottee may tender the Money ix Purſes or * Bags, without S. P. If in 
ſpewing or telling the ſame ; tor he does that which he ought, viz. to bring Fact there 
che Money in Purſes or Bags, which is the uſual Manner to carry Money Nr” lo much 


N l Money i 

in, and then tis the Part ot the Party, that is to receive It, to put it out them 5. 

and tell it. Co. Litt. 208. a. risfy the 
Debt ; and 


if there is any bad Money in the Bags, and the Mortgagee accepts it, the Mortgagor is not bound to 
change it. 5 Rep. 115. Wade's Caſe, and ſaid there to have been ſo reſolved in Tn inter's Caſe, and 
in the Caſe of Uanc v. Studlep, who put the Money into his Purſe, and after took it out, and told = 
it over again, and found counterfeit Pieces. i 
where he brought in a Bag, and caſt it on the Table before the Obligee, it was held good. Noy 
6-. Flower's Caſe. ; | | 
But where Mortgagor came at the Day and Place, and ſaid to the Mortgagee, Here I am ready to pay — 2 
you the 200l. and vet held it all the Time on his Arm in Bags, it was adjudged no Tender; for it might be ; 
Counters or baſe Money for any Thing appeared; And per Anderſon, it is no good Tender to lay Jam 
ready &c. Noy 74. Suckling v. Coney. | 


5. Mortgage by A. to B. for 400 l. payable at a Day and Place certain. Ow. 34. 
C. prevailed upon B. at the Day to take the Money at C.'s Houſe, and 8. C bur it | 
che Money was told and delivered in Bags to B. but Differences ariſing be- 4 = | | 
tween A. and B. C. faid if they would not agree they ſhould not have 4 of it, ; 
his Money. Per Cur. This was no ſufficient Tender; whereupon A. re- 


queſted C. that he might have the Money to carry to the ſaid Porch of ; 
the ſaid Pariſh Church, who was contented, and there B. came to re- 
ceive it, and A. would not pay it. It was moved, That this was a good 
Payment to diſcharge the Mortgage; for the Money was told in the [ 
Houſe of C. and B. there put it up into Bags; and the ſame is a good 
Payment and Receipt. But it was anſwered, That this is no Payment; f 


tor it was not the Money of A. but of C. as appears by the Words of C. 
({cil.) If they could nor agree, they ſhould not have his Money; alſo 
A. requeſted C. that he might have the Money to carry to the Porch of 
the Pariſh-Church — by which it appears that it was not A.'s = 
Money. And for that Cauſe it was alſo the Opinion of the Court, that | 
the ſame was not any ſufficient Tender. 2 Le. 213. pl. 268. Trin. 31 | 
Eliz. B. R. Winter v. Loveday. 
6. It a Man tenders more than he ought to pay, it is good enough, and = 
the other ought to accept ſo much thereof as is due to him. The 3d a 
Reſolution, 5 Rep. 115. a. Trin. 43 Eliz. in C. B. Wade's Caſe. | 
7. A Man cannot make a Tender, unleſs he ſhews for what Purpoſe he | 
2 ſuch Tender; Per Doderidge J. Lat. Jo. in Caſe of Warner v. i 
arding. | 
8. Te zd Perſon puts the Ring (or other Thing to be tender d) into the | | 
Hands of the Perſon to whom the Tender is to be made, and at the ſame Time 
declares for what the other tenders the Ring, *ris good; Per Doderidge, ; 
to which Crew Ch. J. agreed. Lat. 109. in Caſe of Wardner v. : 
Hardwin. | 
9. The Defendant agreed to pay 15001. to the Plaintiff, upon his aſ- 
ſigning a Fudement., Ld. C. Macclesfield declared, that where there 
are no Words to determine the Priority of the Acts, a middle Way is to 
be choſen, The Party is not obliged to make an abſolute Tender of the Mo- 
ney firſt, but by ſuch Words as theſe, I tender you the Money ſo as you make 
an Aſigument. 2 Barnard. Rep. in B. R. 328. Trin. 6 Geo. 2. in Cafe 
ot Anvert v. Ennover, cites it as Trin. 13 Ann, the Cafe ot Turner v. 
Goodwyn. 


10. An 


— 


—— 
1 


1 Tender. 


10. An Account was ſettled between B. Mortgagor and A. Mortgagee of 
what would be due at ſuch a Time, when the Money was agreed to be 
paid and received, and the Sum was agreed to be 4479 ]. At the Day 
tix'd B. tender'd a Bank Bill of 4500 l. to C. the Executor of the Mort. 
gagee, 10 take thereout what was then due for Principal and Intereft. C. re- 
tuſed ro accept the Tender, whereupon B. aN C. if he objected ty the 
Legality of the Tender, being in a Bank Bill, and not in Money, and tha, 
if he did he would preſently turn it into Money, Lord Chancellor held that 
this Tender of a Bank Note was not ſtrictly legal, but ſince it Was 
prov'd that B. offer'd to turn it into Money, it became thereby a good 
Tender. Abr. Equ. Caſes 3 18. Hill. 1129. Auſtin v. Executors of Sir 
Wm. Dodwell. | 


* 


———— 


(F ) Place. At what Place it may, or ought to be. 


— 


1 Ender of Homage in a Foreign County, in which the Land does not 
lie, is a good Tender. Br. Tender, pl. 30. cites 21 Af. 14. 
But in Debt 2. Tender of Rent is ſufficient upon the Land, and the other cannot di- 


fer Rent upon ſtrain. Br. Tender, pl. 18. cites 30 Aſſ. 38. 


fo | . . 
- Rant uon the Land, and Refuſal by the Plaintiff, is no Plea. Br. Tender, pl. 22. cites 14 E 


4. 4. Contra in Auccvry for the ſame Rent. Ibid. | 


Bur the Book 3. If a Man holds Lands in the County of D. by 3 d. Rent, of which the 
makes a Cord has been ſeiſed Time out of Mind at S. in another County, if the Lord 
| 2 Aiſtrains upon the Land, and the Tenant tenders the Rent upon the Land, 
diftrain'd ſer this is a good Tender, and he hall nor be compell d to go to a Foreign 


a Fee, or County where &c. to tender it there. Br. Tender, pl. 31. cites 30 
Honour, or Afl. 38. toy 


for Suit x 
Coftle-Guard, or for Homage, what Tender ſhall be made there. See Br. Tender, pl. 31. And 30 Af. 38. 


4. Where Rent is reſerved upon a Leaſe for Life, rendring Rent at Eaſter, 

da Hy Default of Payment a Penalty of 107. if the Tenant tenders the Rent 

to the Leſſor, or is ready to pay upon the Land, this ſhall excuſe the Penalty, 
Br. Tender, pl. 11. cites 22 H. 6. 57. Per Newton. 

5. If a Feoffment in Fee be made, reſerving a yearly Rent, and for De- 
fault of Payment a Re-entry &c. the Tenant needeth not to tender the 
Rent, but «por the Land, becauſe this is 2 Rent 1fſuing out of the Land, 
which is a Rent Seck; tor if the Feoffor be ſeiſed once of this Rent, 
and after cometh upon the Land &c. and the Rent is denied him, he 
may have an Aſ iſe of Novel Diſſeiſin; for tho* he may enter for the Con- 
dition broken, yet he may either relinquiſh his Entry, or have an Affiſe. 
Litt. S. 341. | 

6. If the Feoffee comes to the Feoffor at any Place, upon any Part of 
the Ground at the Day of Payment, and offers his Rent, tho' not at the 
moſt notorious Place, nor at the laſt Inſtant, the Feoffor is bound to re- 

* ceive it, or elſe he ſhall not take any Ad vantage of any Demand of Rent 
tor that Day. Co. Litt. 202. a. | 

7. Tender being 7o be made at a certain Place, cannot properly be made 
any where elſe ; Per Cur. Freem. Rep. 149. pl. 169. Paſch. 1674. in 
Caſe of Marſhall v. Wiſdale. 


(G) N 


Tender. 5 


(G) No Place being limited. In what Caſes it muſt be 
to the Perſon: : 


1. HERE a Place certain is limited, and he tenders there, it is Br. Tender, 
ſufficient, rho' none be there to receive it, by ſome, and fo is pl 17. cites 

Littleton. But where no Place is limited, he ſhall render to the Perſon, “ © 
or upon the 'Tenements. Contrary upon the 'Tenements by Littleton, 
upon Mortgage; and Payment elſewhere, where the Party receives it, 
is good. Br. Conditions, pl. 103. cites 17 Aſſ. 2. 
2. In Debt of 20. the Plaintiff declared upon Indenture made of a Leaſe Br. Dette, 
for Term of Years to the Defendant, rendering 101. Rent at Kaſfter, and 2 MAY 
other Covenants, and ſhew'd what &c. ex utraque Parte, and ad omnes If Mar Po 
conventiones predit?. perimplendas, each of them for his Part bound themſelves leaſes for 
70 the other in 201, and that the Detendant did not pay the 10 l. at Years, ren- 
Faſter laſt, and therefore he demanded the 20 J. The Defendant pleaded, der mg Rent 
That at Laſter &c. he was all the Day upon the Land, ready to ay the 101. 5 4 erg 
aud none came of the Part of the Plaintiff to receive Gc. And per New- other Cove- 
ton, Aſhton, and Port. in Debt upon a Leaſe for Term of Years, Tender nants, if he 
upon the Land is a good Plea in Excuſe of Damages: But where a collateral — e — 
Surety is found by another Deed, or the Party binds himſelf by Obligation to 5 þ * 
pay it at the Day in the Indenture, this does not depend upon the Leaſe, Rent preciſe- 
therefore there he ought to inquire him out where he is, and to tender Pay- /y, there he 
ment to him. But in this Caſe where it is in the Indenture of Leaſe, this thall ſeek 

f a "je the Leflor. 
refers to the Payment in the Indenture of Leaſe, which is to be made Br. Teng; 
upon the Land, and theretore a good Plea; quod nota, Diverſity where pl. 20. cites 
it is by the Indenture of Leaſe, and where it is by another Indenture or Obli- C E. 6 —— 


| . Br. Tender, 
gation. Br. Tender, pl. 11. cites 22 H. 6. 57. pl 11. ches 


8. C. But it he be bound to perform the Covenants &c. there Tender upon the Land ſuffices, be- 
cauſe there the Payment is of the Nature of the Rent reſerved. Contra in the firſt Caſe. Br. Tender, pl. 
pl. 20. cites 6 E. 6. r. Tender, pl. 11. cites S. C. 


z. Some ſay, if the Feoffor upon Condition be upon the Land ready to It has been 
pay, at the Day ſet, and the Feoffee is not then there, the Feoffor is quit, oftentimes 


and excuſed of the Payment, for that no Default is in him. Bur ſome 3 . 


think that the Law is contrary, and that he is bound to ſeek the Feoffee, if the Money is 
he be in England. As if a Man be bound in 201. upon Condition to pay a Sum in 


to the Obligee, at ſuch a Day, 101. the Obligor muſt ſeek the Obligee, if Groß, and 
he be in England, and at the Day tender unto him the ſaid 101. Litt. Collateral ro 

e DE in England, and a Day ' * the Title of 
S. 340. the Land, 

| that the 

Feoffor muſt tender the Money to the Perſon of the Feoffee, according to the latter Opinion ; and ir is 
not ſufficient for him to tender it upon the Land; otherwiſe it is of a Rent that iſſues out of the Land. 
But if the Condition of a Bond or Feoftment be to deliver 20 > e of / heat, or 20 Load of Timber, or 
ſuch like, the Obligor or Feoffor is not bound to carry the ſame about, and ſeek the Feoffee ; but the 
Obligor or Feoffor, before the Day, muſt go to the Feoffee, and know where he will appoint to receive 
it; and there it muſt be deliver'd. And ſo note a Diverſity between Money and Things ponderous, or of 

reat Weight. If the Condition of a Bond or Feoffment be to make a Feoftment, there it is ſufficient 
for him to tender it upon the Land, becauſe the State muſt paſs by Livery. Co. L itt 210. b. 


4. If the Obligee &c. be out of the Realm of England, the Obligor 
&c. is not bound to ſeek him, or to go our of the Realm unto him; 
and becauſe rhe Feoffee is the Cauſe that the Feoffor can't tender the 
Money, the Feoffor ſhall enter into the Land, as if he had duly tender'd 
it according to the Condition. Co. Litt. S. 210. b. 


B b b (H) Time. 
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186 Tender. 


(H) Time. At what Time it may or ought to be 


made. 
Br. Tender, 1. HERE a Man leaſes rendering Rent, and for Non- payment 
pl £ I. Cites by one Month to re-enter, and the Tenant tenders upon the Land 


Where a ll the Day, and the Leſſor does not come 3 or it he tenders to the Perſon qt 
Man leaſes the Leſſor, and he refuſes it, in thoſe Caſes, if he does not pay within the 
Land for Month, the Leſſor cannot enter; per Newton. Brooke ſays, Our 
| Jears, gen- inde; for it has been uſed, that if he demands it the laſt Day of * 
OL or the laſt Inſtant, and the other does not pay, that he ma re-enter. 
72ult of Pay- But fee there, by the Opinion of Newton, that the Tenant who tenders 
ment o reg ought to be there all the Day, Quære inde ; for it ſuffices to the Leſſor 
eatery WI ro come the laſt Inſtant of the Day. Br. Conditions, pl. 60. cites 22 
Leſſee to H. 6. 57. 
tender the 


F ent upon the Land the laſt Flour of the laſt Day of the Month, if the Money can be number d in this ting; 
and ſo it ſuffices for the Leſſor to demand it the ſame Hour. Br. Tender, pl. 41. cites it as agreed, 


NM. 1. in the Serjeants Caſes. —B. N. C. pl. 483. cites S. C.—S. P. Br. Entre Cong. pl. go. cites 6 H. 7. z. 


2. It a Man be bound in a ſingle Obligation, and no Day of Payment 
is limited, this is not payable before Requeſt; quod nota bene. Br, Ten- 
der, pl. 14. cites 14 H. 8. 29. | | 

3. It the Lord or his Bailiff comes to diſtrain the Beaſts or Goods 
of his Tenant fer his Rent behind, the Tenant before the Diſtreſs (that 
he may keep and uſe his Beaſts or other Goods) may upon the Land ten- 
der the Arrearages ; and if, after that, a Diſtreſs be taken, it is wrong- 
tul. And it the Lord have diſtrain'd, if the Tenant, before the In- 
pcunding of them, tender the Arrearages, the Lord ought to deliver the 
the Diſtreſs; and if he does not, the Detainer is unlawful. 2 Ink, 
107. 

* 8. P. But 1 Tho' where the Time of Payment, by force of a Condition, being 
if by Uſage * indefinite, the moſt convenient time is the laſt Hour of the Day a 

M * «£52. Pointed, in which the Money may be told before Sun-ſer ; yer if Zend 
of Transfer be made 70 the Perſon at the Place ſpecified, at any time of the Day, and 
is at aſe: refuſed, the Condition is ſaved, and no new Tender need be at the laſt 
Time, that Inſtant. For by the very Letter of the Condition the Money is to be 
2 y As Paid upon the Day indefinitely, and convenient time before the laſt 
if the Uſage Hour of the Day is the extreme time appointed by the Law, to the In- 
be, that the tent the one ſhall not prevent the other, but both be there at the ſame 
Books are time. But if both meet at any time of the ſame Day, and the Debtor 
8 makes Tender at the Place to the Debtee, and he refuſes, the Penalty 


ly ; the pro- 18 ſaved for ever. Reſolved. 5 Rep. 114. b. Trin. 43 Eliz. C. B. Wade's 
per time to Caſe. 

come will be 2 | | 

about Five, and to ſtay till Six. And Judment for Defendant per tot. Cur. 12 Mod. 533. Trin. 13 W. z 
Lancaſhire v. Killing worth, cites Shales v. Seignoret. 3 Salk. 342, 343. S. C. accordingly. —— 
Ld. Raym. Rep. 688. S. C. & P. accordingly. 


5. Condition for Payment of Money at or before ſuch a Day; upon 
which Debt was brought, and the Detendant pleaded, That he was at tht 
Place at a Day before, and tender d the Money; and that the Plaintiff was 
uot there to receive it; and held no good . For tho' he had Elec- 


tion to pay before, or at the Day, yet he cannot make Tender before the 
Day, it Plaintiit be not there willing to receive it; and you cannot 
compel him to receive it ſooner. Therefore the laſt Day, which is the 
Day appointed by both Parties, they ought to meet, one to tender, . 

other 


- 


Map | 
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e 


Tender. 
other to receive. Per Cur. 12 Mod. 422. Mich. 12 W. I b. R i Caſe 
of Hammond v. Ouden. 


— 


(I) Time. Notice. In what Caſes, where no Time is 
limited, Notice muſt be given. 


I. F a Man be bound to pay 20 l. at any time during his Life, at a Place 
certain, the Obligor cannot tender the Money at the Place when 
he will; for then the Obligee ſhould be bound to perpetual Attendance. 
Therefore the Obligor, in reſpect of the Uncertainty of the Time, muſt ; 
give the 3 Notice, That on ſuch a Day, at the Place limited, he 1 
will pay the Money; and then the Obligee muſt attend there to receive * 
it; tor if the Obligor then and there tender the Money, he ſhall fave ; 
the Penalty of the Bond for ever. Co. Litt. 211. a. 5 A 
2. So if a Man make a Feoffment in Fee upon Condition, if the Feoffor, See Condi- | 
at any time during his Lite, pay to the Feotfee 20 1. at ſuch a Place cer- tion, (F. c) 
rain, that then &c. In this Caſe, the Feoffor muſt give Notice to the Pl. f. | 
Feoſſee when he will pay it; for without ſuch Notice, the Tender will 
not be ſufficient. Co. Litt. 211. a. | 
3. But in both the above Caſes, if at any time the Obligor or Feoffor | 
meets the Obligee or Feoffee at the Place, he may tender the Money. Co. 
Litt. 211. a. | | 
4. If A. be bound to B. with Condition, That C. ſhall infeoff D. at ſuch 
a Day, C. muſt give Notice to D. thereof, and requeſt him to be on the 
Land at the Day, to receive the Feoffment; and in that Caſe he is bound | 
to ſeek D. and to give him Notice. Co. Litr. 211. a. | 
5. A Bargain and Sale of Lands was made by A. to B. and C. with a 
Power of Revocation upon the Tender of 20 5. to them, or either of them, at 
a certain Place. The Tender was made accordingly ; but neither B. or 
C. was there preſent, neither had they any Notice of the Time of the Tender. 
It was held, that this was no Performance of the Condition, to avoid 
the Bargain and Sale. Moor 602. pl. 833. in Chancery, Trin. 42 Eliz. 
Lady Burgh v. Williams, Powell, & al'. ; 
6. The Defendant was bound to deliver 10 Ouarters of Corn to the , 
Plaintiff, at or before ſuch a Day; and he pleads. that he tender'd it to 
him at ſuch a Place before the Day, and none would receive it, and does | "4 
not ſay that he went to him before to know where he would receive it, and ten- 
der'd it accordingly ; and it was held no good Plea. Freem. Rep. 433. | 
pl. 582. Trin. 1676. Harvey v. Jackſon. | 


n 


Dr — q \ Pray 


(K) To whom, and How, to revoke Grants SW. 


„ \Onuſee of a Fine made a Leaſe for Life to a Stranger, Remaindet to Hemſley v. 
= | the 2 by Deed inroll'd, apo Condition to be void upon Tender 2 S. 
RE & /o much Money to the Stranger Tenant for Life; One Queſtion was, whe- 1 2 
ther the Zender of this Money to the Stranger ſhall deveſt the Remainder out us & 41 
% Lancer. Adjudged that it thall deveit it without Office, becauſe Eliz. B. R. 
tbe Condition is not to be performed to the Queen, but to the Tenant 1 1 
bor Life. Mo. 546. pl. 729. Hill. 40 Eliz. Hemley v. Brice. auge 


Court, ex- 
a = 3 cept Gawd, 
bold, That the Entry is law ful upon the Tenant for Life, ard the Franktenement being defeated, the 


* , 9 
i Queen's 
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Queen's Eſtate is defeated, ſhe being the Perſon againſt whom the Freehold was demandable and jc 
coverable ; but that if the Queen had had the immediate Eſtate, it had been otherwiſe. | 981 


2. Power reſerved upon Feoffment by A. to B. that if A. or his ar. 
ſigns, ſhall tender 1 s. 7o B. or his Afjigns, at or in &c. B. died, ley. 
ing a Daughter, and his Wife enſeint of a Son; A. pays the 1 8. to the 
Daughter, who was not 3;7ears old, and then revoked and altered the 

_ Uſes; this is a good Tender and Revocation. Ley 55. Trin. 1; Jac 
Allen's Caſe. | | 

3. A Mortgage was forfeited ; Mortgagor afterwards meeting the Mort. 
gagee, ſaid, I have Money, now I will come and redeem the Mort. 
page ; Mortgagee replied, He would hold the mortgaged Premiſſes a3 

ong as he could, and when he could hold them no longer, ler the De. 
vil rake them, if he would. After Mortgagor went to Mortgagee's Houſe 
with Money more than ſufficient to redeem, and tender'd it there; Bur it does 
not appear that the Mortgagee was within, or that the Tender was made 
to him. It was decreed a Redemption, and the Defendant to have ng 
Intereit from the Time of the Tender, becauſe of his Wilfulneſs. Chan, 
Caſes 29. at the Rolls, Mich. 15 Car. 2. Manning v. Burges. 


55 (L) Tender of Amends. To whom 1t may be. 


8, C. cired. . Ender of Amends to the Bailiff is not good; for he cannot deliver 
Bre the Diſtreſs after it is taken, any more than he can change the 
Js Avowry of his Maſter &c. Reſolved 5 Rep. 76. a. Paſch, 43 Elis. 
Caſe of B. R. Pilkington's Caſe. | 


v. Bell. Roll. Rep. 258. in S. C-—Cro. E. $13. pl. 1. Pilkington v. Haſtings, S. C. all the 
Court held that the Tender to the Servant was not ſufficient, eſpecially the Maſter being preſent at the 
Diftreſs ; but if the Servant only had diſtrained, Gawdy ſaid, that then the Tender to him might have 
been more colourable ; And Popham ſaid, if it had been to the Bailiff of the Manor, it might perhaps 
have been good, but not to a Servant who only join'd in the Diſtreſs; and therefore adjudg'd for the 
Avowant. The Offer of Amends cannot be made to him that makes Cognizance. Brown]. 173. Hill, 
9 Jac. Roberts v. Young. 10 | : | 

Holt ſaid, that it was not yet ſettled whether, after Return irrepleviſable, if Party tenders Arrears i» 
Bailif, it be good to intitle him to Action for Detainer againſt Principal, tho! it be ſo ſettled in Caſe of 
Tender to Principal in Carpenter's Caſe, 8 Co. And he ſaid that he was not ſatisfied with Pilkenton's 
Caſe in that Point ; for if Bailiff may nor diſtrain, nor receive Money tender'd, why ſhall his Receipt 
abate a Writ ? 12 Mod. 354. in Caſe of Horn v. Luines. 


(M) Damage feaſant. Tender of Amends. At what 
| Time, and how much. | 


0 


F. N. B. 69. I. * IF a Man takes Beaſts Damage feaſant, and the other offers ſufi- 
() in the cient Amends, and he refuſes to re- deliver them, now if he ſue 
new Notes Replevin he ſhall recover Damages for the Detinue of them, and not tor 
there (2) the Taking them, becauſe the Taking was lawful. F. N. B. 69. (G) 


Cites 27 E. 

3. 8. b. 45 E. ; 8 | 

3. 9. Bur if the other had them in the Pound before Amends tender'd, it is then too late to tender the 

Amends ; and on the Avowry the Defendant ſhall have no Return till a new Tender, and then the 

Party may have Detinue ; Quære. 13 H. 4. 17. 14 H. 4. 4. And if he tenders before the Tp 
| a 


"0. * 
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Taking is tortious. 7 E. 4.8. And if immediately on the Taking, the Detainer is ſo, and he may re- 
cover Damages for it, and no Return ſhall be awarded to the Lord. 45 E. 3. 9, —8. P. 2 Inſt, 107. 
8. P. But Tender after Impounding makes neither the one nor the other tortious; tor then this 
comes too late, becauſe then the Cauſe is put to Trial at Law to be determined, But after the Law has 
determined ir, and the Avowant has Return irrepleviſable, yet if Plaintiff makes him ſufficient Ten- fl 
der, he may have Action of Detinue for the detaining them after, or he may, upon Satisfaction made in 4 
Court, have Writ for the Re. delivery of his Goods. 8 Rep. 147. a. b. in a Nota of the Kepor:-r, in = 
the 6 Carpenter's Caſe, cites 13 H. 4. 17. b. 45 E. z. 9. Regiſt. Judicial 37. | 

* 8. C. cited 8 Rep. 146. b. Per Curiam, in the 6 Carpenter's Caſe And in Litt, Rey, 34 Paſch, 


2 Car. in C. B. Arg. in Caſe of Beare v. Hodges. And in Het. 16, S. C. which ſeems to be a 
Tranſlation from Litt. Rep. 


* 


————— —————— 


2. In Replevin the Defendant avows for Damage feaſant; the Plain- Vn a Di- 


tiff replies that the Day after the Diſtreſs taken, he tender'd ſuthcient _ * 


Amends, viz. 6 d. which the Defendant retuſed ; upon which the Plaintiff image fea- 
demurr'd, becauſe the Tender was not before the Impounding. Per Gawdy, fan, the 
The Tender is good, altho' the Cattle be impounded ; and if the Party Party may 


that diſtrained refuſes it, the Owner may take them out of Pound. And _— 1 
it is clear, if the Tender were belore the Impounding, he might take the Head, 


them out; Quod fuit conceſſum: Whereupon the Court wy Day to are impound- 
the Defendant ro thew Cauſe to the contrary, otherwiſe Judgment thall ed, bur afier 


be given for the Plaintiif; but Tanfield at the Bar, ſaid it was adjudged e 
in Sir Henry Cromwell's Caſe in C. B. that Tender after Impounding gis, then the 


comes too late. Cro. Eliz. 332. pl. 10. Trin. 36 Eliz. B. R. Nevill v. Tender 


Seagrave. comes to 

N | late. Re- 
ſolved per tot. Cur. 5 Rep. 76 a. Paſch. 43 Eliz. B. R. Pilkington's Caſe. ———Cro. E. $13. pl. 1. 
Pilkington v. Yaſtings and Peacock, S. C. accordingly, and cited 13 H. 4.7. 27 E 5.9% —— 
S C. cited Litt. Rep. 355. Hill. 6 Car. in C. B. in the Caſe of Jennings v. Couſins. and agrecd to 
be good Law, that it ought to be before the Impounding. Her. 165. S. C. accordingly. 


3. In Replevin the Defendant avowed for Damage feaſant; the Plain- Litt. Rep. 
rift replied, that he tegder'd Amends after the Taking, and before the De- 0 


y . according! 
/zvery of rhe Cattle. The whole Court held the Replication naught 1 v 


that the Tender was ill, becauſe the Words (Before the Delivery) im- ſeems to be 
plies that they were impounded ; and it is not ſhewn in certain that the only a Tran- 


Tender was before. And judgment tor the Defendant. Her. 165. Hill. flation from 


6 Car. C. B. Jennings v. Coulins. — = 


| N 339. pl. 419. 
Trin. 1673. Iyre v. Ruſhton, Same Plea of Tender of Amends Poſt Captionem & ante Deliberatio- 
nem; and the Court reſolved it was naught; for the Tender ought to be before the Impounding, ac- 
cording to Pilkington's Caſe. 5 Co. 6. Et ante Deliberationem implies, that it was after the Impound- 
ing, and ſo comes too late. "T'wiſden ſaid, Perhaps he might mean that the Tender was before the Re- 


plevin, and ſo might be good by Stat. 21 Jac. 1. cap. 16. But per Curiam, That extends only to Ac- | ll 
tions of Treſpaſs. | ö 


4. Replevin, the Defendant juſtifies Damage feaſant; the Plainriff re- 1 
plies, thar 2 the Impounding he tender d Amends, viz. 5s. And the 
Detendant demurs, and Judgment was given without Argument for the 
Defendant; tor Tender aſter Impounding is too late, and this is ot 1 
within the Statute of 21 Fac. of Tender before Action brought; tor that I 
is in Actions Quare clauſum fregit, and not in Replevin. Freem. Rep. | 
527. pl. 912, Trin. 1680. C. B. Twinning v. Stephens. \ 

S. If Beaſts have done Damage To-day, and gone off, and come again at 
another Time, and are doing Damage, and are taken for that, and rhe 
Owner tenders Amends for that Damage, the Party cannot 8 keep- 
ing them for the firſt Damage; Per Holt Ch. J. 12 Mod. 660. Hill. 13 
W. 3. in Caſe of Vaſper v. Edwards. 1 


Ccc (N) Tender 


ro Tender. 


(N) Tender and Refuſal. In what Caſes it ſhall be x 
; Diſcharge of the Debt. 


1. IN Debt upon a Leaſe for Years rendring Rent a Zender of the Ress 
upon the Land, and Refuſal by the PlainriiF, is no Plea. a 
an Avowry. Br. Avowry, pl. 140. cites 14 Hf. 4. 4. 
But if the 2. Where a Man is bound in 60 J. to pay 40 J. it he pleads Tender of th 
Obligation 40 J. in Action of Debt brought againſt him of the 601. he ought to fn 
be of 60 5 that he 1s yet ready, and always has been to pay the 40 I. and bring the 
7 * oo bd Money 1nto Courr, becaule he leſſer Sum is Parcel of the greater Sum ex. 
Day, er te Preſs'd in the Obligation, and the Refuſal of this ſhall nor ſerve it; for it iz 
deliver to Parcel &c. Br. Tout temps priſt, pl. 31. cires 20 E. 4. 1. Per Brian & Cyr 


him a Horſe | 
8c. cohich is not Money, tender by the Defendant and Refuſal by the Plaintiff is ſufficient for the De. 
fendant for ever. Br. Tout temps priſt, pl. 31. cites 20 E. 4. 1. per Brian & Cur. 


Contra in 


As if an Obli- 43, Where the Defendant pleads Tender of the Money, and brings it into 


1 . Court, and the Plaintiff takes another Iſſue for making the Defeadant to for- 


made with Jeit the whole Obligation, if the If} ue paſſes againſt the Plaintiff, he has lost 
Condition the Money tender'd tor ever. Br. Conditions, pl. 171. cites 21 E. 4. 2; 
for the Pay- ; 
ment cf 50 J. at a Day, and at the Day the Obligor tenders the Money, and the Obligee refuſes the 
ſame ; yet in Action of Debt upon the Obligation, if the Defendant pleads the Tender and Refu% 


| he muſt alſo plead, that he is yet ready to pay the Money, and tender the ſame in Court; but if the 
ſt him, he 


Plaintiff will not then receive it, but takes IJ ue upon the Tender, and the ſame be found again 

has * ſoſt the Money for ever. Co. Litt. 207. a. S. P. Hob. 198, 199. Obiter, in Caſe of Brickhead 

v. Archbiſhop of York 33 4 | 
* For he has renounc'd the Condition, and the Benefit of it not praying judgment fo 

and there is no Confeſſion in this Caſe. Jenk. 102. pl. 99. 2 praying Juds W 0 
The Reaſen wherefore in the Caſe of the Obligation, the Sum mentioned in the Condition is not lo# 

by the Tender and Refuſal, is not only for that it is a Duty and Parcel of the Obligation, and therefore 

is not loſt by the Tender and Refuſal, bur alſo for that the Obligee has Remedy at Law for the ſame, 

And in this Caſe Liberata Pecunia non liberat offerentem. Co. Litt. 207. a. | 


* Here is 4 If a Feoffment be made in Mortgage, upon Condition that the Feofio 
3 ſhall pay ſuch a Sum at ſuch a Day &c. if * Tender of the Money is mad: 


Time and &. and the Feoffee refuſes to receive it, by which the Feoffor or his Hels 
Place, ac- enter &c. then the Feoffee has no f Remedy by the Common Law to have 


cording to this Money, becauſe it ſhall be accounted his own Folly that he refuſed 


i the Money, when a lawtul Tender of it was made unto him. Lit, 
Litt. 205. — Sect. 335. 


+ The Rea- 


ſon is, becauſe the Money is + collateral to the Land, and the Feoffee has no Remedy therefore. Co 
Litt. 207. a. | 


+ See pl. 8. the Caſe of Genne v. Tinker. 


FINS 5. Note, that in all Cafes of Condition for Payment of a certain Sun it 
flood. — groſs, touching Lands or Tenements, if lawful Tender be once refuſed 


he that he which ought to tender the Money is of this quit, and fully diſcharg 
ought to for ever after. Litt. S. 338. | a 
tender the | 


- 


Money is of this diſcharged for ever to make any other Tender, but if it were a Duty before, tho' the 
Feoffor enters by Force of the Condition, yet the Debt or Duty remains; as if A. borrows 1091. of B 
and after mortgages the Land to B. upon Condition for Payment thereof, if A. tender the Money to 
B. and he refuſes it, A. may enter into the Land, and the Land is freed for ever of the Condition, but 
yet the Debt remains, and may be recovered by Action of Debt; but if A. without any Loan, Debt or Nuty 
preceding, infeoff B. of Land, upon Condition for the Payment of 100 J. to B. in Nature of a Gratui 

or Gift: In that Caſe, if he tender the 1001. to him, according to the Condition, and he refuſes 1.5 


has no Remedy therefore; and ſo is our Author in this and his other Caſes of like Nature to be under- 
ſtood, Co. Litt. 209. a. b. 1 1 
| 6. 


” 


——— 


6. If a Man make an Obligation of 100 l. with Condition for the Deli- 
very of Corn Or Timber, &c. or for the Performance of an Arbitrement of 
the doing of any Act, &c. this is co//ateral to the Obligation; that is to 
ſay, is not Parcel of it; and therefore a Tender and Refuſal is a perpe- 
ral Bar. Co. Litt. 207. a. | 


. 6 ; H 4 
tance, and alſo to enter into Bond of 400 J to A. to ſave him harmleſs 3 


dant either to receive the 110 J. or not to receive it, and the be done on 
Plaintiff is not prejudiced by the Detendant's not receiving of it; and Receipt 
For if he ſhould ſue for the 110 l. the Plaintiff may plead zhis Tender Tender of 
and Refuſal againſt him, and that wil} be judged a Payment, and when the Payment 
he ſues you for the 1101. you may ſue him for the Acquittance and the d 3 
Bond. Nil capiat per Billam, niſi &c. Style 481. Trin. 1655. London Pate toe 


Party to it 
v. Craven. as much as 
an actual 

Payment; And ſaid, That the Authorities have been ſo ever ſince. But in 2 Ld. Raym. Rep. 
964. in S. C. by Name of Squire v. Grevet, it is mention'd as ſaid, by Holt Ch. J. that a Tender 
and Refuſal has been formerly held no Performance without actual Payencin as in the Caſe of 
unt v. Craven; But that it has been adjudged otherwiſe ever ſince. 

* This ſeems to mean the Caſe of London v. Craven, which is above, and cited contra per Holt, in 
6 Mod. 35. For I do not find any other Caſe of like Name and like Point in all the Books of 
Reports. | | 


8. Debt upon a Bond, that the Defendant and 2 others ſhould perform an 
Award between them and the Plaintiff, The Defendant pleaged the 
Award, which was, that he ſbould pay to the Plaintiff 20s. and likewiſe 
205. to each of the others; and that he tender'd his 20 8. which the 
Plaintiff refuſed to accept. The Plaintiff replied, That on ſuch a Day, 
after the Refuſal, he demanded the 20 8. of the Defendant, which he then 
| refuſed to pay. And upon Demurrer, the Court held this Replication 
idle, becauſe by the firſt Retuſal the 20 8. being a Sum collateral to the 
ON was loſt for ever. 3 Lev. 24. Mich. 33 Car. 2. C. B. Genne 
v. Tinker. 
9. Award was to pay 10 l. to B. and upon Payment B. to releaſe. B. Sooke * 
would not receive the 101. becauſe he would not releaſe. Reſolved, Greyel, 
B. was as much oblig'd to releaſe upon the Tender and Refuſal, as if he S.C. accord- 


had actually received the Money. 1 Salk. 75. pl. 14. Trin. 2 Anne, gly-— 


B. R. Simon v. Gavil. 9 
| ; Squire v. 
Grevet, S C. accordingly.- Vent. 167. Mich. 23 Car. 2. B. R. in Caſe of Iſaac v. Ledingham, 


the ſame Point exactly was cited by Twiſden J. to have been reſolved. —— By Tender of the 10 l. the 
Obligation is ſaved. Cro. E. 4. pl. 1. Paſch. 24 Eliz. B R. Eccle ſtade v. Maliard. | 
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(O) Tender and Reſuſal. In what Caſes it {hall be 3 
Diſcharge of Intereſt. 


1. JF Money be tender'd, and none ready to receive it, and afterwards 

he to whom the Money is payable demands the Money, and the 
other refuſes to pay; and afterwards an Action is brought, and a Tender 
pleaded, Detendanr ſhall pay Damages from the Time the Money was ge. 
manded. Per Cur. Brownl. 71. Paſch. 12 Jac. Anon. 

2. Tho' a Bond be torteired, if the Money be tender'd afterwards, ng 
Intereſt ſhall be allow'd after the Tender. Toth. 89. cites 12 Car 
Malton v. Pennell. | 

3. If Morgagor tenders the Money, and Mortgages refuſes it, Mort- 
gagee ſhall have no Intereſt from the Time of the Tender. 2 Freem. 
Rep. 194. pl. 230. 26 Oct. 15 Car. 2. Manning v. Burgels. 

4. A Deed was in Nature of a Mortgage, and Covenant to reconvey on 
Payment. The Money was tender'd at the Day and Place, and refuſed 
Decreed the Money without Intereſt from the Time of the Tender, and 
to reconvey ; tho* the Plaintiff ought to make Oarh, that the Mo. 
ney was kept, and no Profit made ot it. 2 Chan. Cafes, 206. Trin. 2) 
Car. 2. Lutton v. Rodd. 

5. On a Bill to forecloſe a Mortgage, Defendant anſwer'd, That 2 Pe. 
ſons (naming them) offer'd to pay, and zender'd to the Plaintiff” all his 
Principal and Intereſt, then due on the Mortgage, and this before a Decla- 
ration in Ejectment was deliver'd; and Detendant brought a Croſs Bill 
to redeem. Decreed the Principal, and Intereſt to be paid to the 7jny 
of the Tender, at a Place and Time to be appointed by the Maſter, dil. 
counting the mean Profits & c. Fin. R. 379. Trin. 30 Car. 2, Newby y. 
Cooper. ? 

6. A. lent B. 1000 l. in London, for ſecuring which B. mortgaged 


Lands to A. but in the Mortgage-Deed no Place was mention'd where 


the Payment ſhould be. Bur atterwards B. gave 6 Months perſonal M- 
tice in Writing to A. that he would tender the Money and Intereſt ſuch a Day 
and Hour in Lincoln*s-Inn Hall, which he accordingly did. E. brought 
a Bill for a Re-aſſignmenr, and to ſtop Payment of Intereſt. It was in- 
ſiſted, that in this Caſe the Tender muſt be ro the Perſon. Bur Ld.C. 
King ſaid, Thar the Money being lent in Town, and perſonal Notice 
given tor Payment thereof, and no Objection made by A. to the Place at 
the Time of the Notice, it would be hard to make B. travel with ſo 
much Money to Oxford, where A. lived; bur that it ought to appear that 
B. from that Time always kept the Money ready. Whereas it being proved, 


that B. was not ready to pay it, the Intereſt muſt run on. And decreed 


A. to re-aſſign to B. or his Order. 2 Wms.'s Rep. 378. Mich. 1126. 
Gyles v. Hall. 5 | 
7. A. Mortgagor, and B. Mortgagee in Fee, ſettled an Account, and 
agreed on a Day tor Diſcharge of Principal and Intereſt. B. died before 
the Day, leaving 4 Executors in Truſt for his Daughter and Heir, A. at 
the Day tender'd the whole Money 7o one of the Executors, who refuſed 


to accept it, becaiſe my the 4 had proved the Will. Then A. tenderd 


it to another, who refuſed it for the ſame Reaſon, and becauſe it was in 
a Bank Bill; but as to that, A. of himſelf had prepoſed to turn it into 


Money, if he objected to the Bill. Lord Chancellor held, That tho 


the Tender of a Bank Note might not be, ſtrictly ſpeaking, legal; yet 
the Offering to turn it into Money, made it good; that any or either 0! 
the Executors might have receiv'd and diſcharg'd the Debt, before Pro- 
bate; and that their being Executors in Truſt for an Infant, did not put 
them on a better Foot than B. himſelf would have been, had he been 
living. And decreed a Redemption, on Payment of Principal and li- 
tereſt to the Day agreed upon, and no longer, and no Coſts on = 

| Slide; 
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side; and the Infant Heir, on Payment to the Executors, to convey as 


he Act 7 Anne. Abr. Equ. Caſes, 318, 319. Hill. 1729. Auftin v. 
A of Sir Wm. Dod well. 5 3185 


4 as 


— 


— 


(P) Tender and Refuſal, Bar of Coſts and Damages. 75 pl. 


Recover'd Debr, and then brought a new Action of Debt on the 
Fudgment; and Detendant pleaded a Tender of the Money be- 


fore the Action brought, & Uncore Priſt. The Plaintiff could have no 
Coſts. Vent. 21. Paſch. 21 Car. 2. B. R. Anon. 


2. Though a Tender is made, and the Plaintiff refuſes the Money, 3 Salk. 343. 
yet the Tender cannot be pleaded in Bar of the Action; neither iz Debt S. C. 
nor Aſſump/it, but in Bar of the Damages only; for the Debror ſhall The Plead- 


nevertheleſs pay his Debt. Per Holt Ch. J. Lord Raym. Rep. 254. in nr 


Mich 9 W. 3. Giles V. Hartis. may excuſe 


from Da- 


mages for the Delay; but not as to the principal Damage. Comb. 334. Trin. 7 W. z. B. R. in Caſe of 


% 


Broome v. Pines. 


Tender can be pleaded to an Arocury only in Excuſe of Damages; and if pleaded in Bar, it is ill. 
Per tot. Cur. Ld. Raym. Rep. 644. Hill. 12 W. 3. Horne v. Lewin. P , 


I. 


3. In an Indebitatus Aſſump/it, if the Tender had been pleaded at the 
Day of the Promiſe, with Touts temps Priſt, Holt Ch. J. doubted, 
whether it would be in Bar of the Action or of the Damages. He ſaid, 
that in this Action, if it ſhould be in Bar of the Damages, as it is in 
Debt, it would be a Bar of the whole Demand; tor ſince Indebitatus 
Allumpfit is to recover uncertain Damages, the Plea which will bar the 
Plaintiff of his Damages, will bar him of his whole Demand. Per 
Holt Ch. J. Ld. Ray m. Rep. 254. Giles v. Hartis. 


(Q) Pleadings. 


1. IN Replevin, and Avowry for Rent, it is a good Plea to ſay, that he 
tender d at the Time Ll the taking, and the Defendant retuſed, with- 
out Tender now again; for it ſhall not be tender'd but upon the Land; 
Per Cur. Br. Condicibus: pl. 38. cites 7 H. 4. 18. 
2. A Man granted an Auxuity till the Plaintiff be promoted to a Benefice, 
and in Wrir of Annuiry the Defendant pleaded that he tender'd a competent 
Benefice pending the Writ, and the Plaintiff refuſed, he need not to tender 
the Arrears incurr'd betore the Writ brought; for the Benefice cannot be 
always void; and alſo if the Annuity. be determin'd, he ſhall not reco- 
ver any Thing upon this Writ ; quod nota, Br. Tender, pl. 15. cites 
14 H. J. 31. and 15 H. J. 1. * 2H 
3. Debt upon an Obligation to pay 101. the Defendant pleaded Tender 
thereof, and that the Plaintiff refuſe, and Iſue was not taken upon the 
Refuſal, but upox the Tender; for there can be no Refuſal unleſs there 
were a Tender; and therefore the PJaintiff” took the Refuſal by Proteſt a- 


—_ S pro placito that he did not tender. Br. Iſſues Joines, pl. 91. cires 
16 H. J. 13. : | 


4. It a Man be bound by Obligation, that F. N. ſhall perform all Cove- if be 
ants contained in ſuch an Indenture, of which one is, that F. N. ſhall Far fed x 
ou 25 
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bund to the pay to the Obligee 10 J. there it he ſays that F. M. Mer d, and the Plai tiff 
Plaintiff, „e viz. the Obligee refuſed, this is a good Plea; for tho F. M. is g Stray? 
2 yer, and to the Obligation, yer the Plaintiff is privy. Br. Tender, pl. 1. Cites 


he refuſed, 27 H. 8. 1. 

there the ; | 

Obligation is forfeited ; and in that Caſe he ſhall not ſay that be or J. N. has been always ready, and yet ; 

becauſe it is for Performance of Covenants ; and alſo J. N. who is to pay, is a Stranger a the Oblj i 

tion; Note the Diverſity. Ibid. | | OO OR 
If Corenant be to pay a Sum to a Stranger at ſuch a Day and Place, Tender and Refuſal is no Excuſe of 

Non-performance ; Per Holt Ch. J. 12 Mod. 441. Hill 12 W. 3. B. R. Anon. 


h 5. Debt upon Bond conditioned 10 pay to the Obligee, or to his Affien,, a 
ſuch a Day and Place, 20 5. The Defendant pleaded that the Plamiiff ; 
pointed and aſſigned one A. to receive the ſaid Money of him at the ſaid Day 
and Place; and that he tender'd it to the ſaid A. who refuſed to receive ii 

This was adjudged a good Plea, without alleging Payment in Fact; and 
it is not like a Condition to pay the Money to a Stranger; for there the 
Payment mult be at the Peril of the Obligor. And Dyer held that the 
Itlue would be better on the Tender than on the Payment; and Leong 
and Whetly affirm'd the fame. Mo. 37. pl. 120. Trin. 4 Eliz. Anon. 
Anderſon 6. An Award was, that the Defendant ſpoul pay to the Plaintiff 10 
* J. put a who pleaded that he was ready &c. ,and yet is, without ſhewing any Tendi; 
3 and for that Reaſon it was held ill by the whole Court. Le. 71. pl. 9j 


Caſe, in 22 Mich. 29 & 30 Eliz. C. B. Brett v. Andrews. 

H. 6. 57. 

and the Caſe at the Bar; For in our Caſe the Obligation doth precede the Duty which accrues by the 
award Subſequent, but in the former Caſe the Duty did precede the Obligation, which was made for the 
further Aſſurance of the Duty; And here the Defendant ought to have pleaded the Tender. Le 1, 
pl. 95. Mich. 29 & 30 Eliz. C. B. Bret. v. Audars. | 


7. Tender of Amends is no Plea, where the Treſpaſs was voluntar, 
as for Battery, or Breaking his Cloſe, or putting Cattle into his Grounds; 

| Per Popham and Williams ? Noy 12. Sir G. Walgrace's Caſe. 
Yelv 59. 8. In Intruſion, Maritagio non ſatisfacto, Plaintiff did not allege an 


f C. fays, Tender. Upon Demurrer to the Declaration, all the Court (Gawdy ab- 
t was ad- 


judged una ſent) reſolved, without hearing of any Argument, That for the Value 
Voce, that of the Marriage, Tender is not requiſite; for it is due de mero [ure 
the Payment without any Tender, and the alleging of Tender is but Surpluſage, and 


bring , gives Colour to traverſe it, whereas it is act tra verſable. And Williams 
without laid, That he had known ir to be ſo ruled in C. B. and in the Exchequer; 


Tender; for Wherefore they gave Rule to enter judgment accordingly, unleſs &c. 
it _y hap- And at another Day Stephens moved to be heard to argue it for the De. 
pen that the fendant; and Gawdy ſaid, that he much doubted thereof, by Reaſon d 


be riot, the Diverſity of Opinions in the Books concerning that Queſtion; but be- 


or Travel Cauſe the other j uſtices had reſolved it, they without further Argument 
beyond Sea adjudged it for the Plaintiff, Cro. J. 66. pl. 6. Paſch. 3 Jac. in B. R 


in his Fa. Palmer v. Wilders. 

ther's Life- | 

Time, ſo that the Lord cannot make a Tender, and the Statute which ſays, De Mero Jure, ſheus that 
the Value is not a Thing given by any ſpecial Law, but by the Common Law and Rule of Reaſon in 
Recompence of the Loſs of Services, which the Lord has by the Nonage ; And alſo in this Action the Ten- 
der is not traverſable. Quod Nota.—5 Rep. 126. b. S. C. accordingly. Palmer's Caſe. In Valor 
Maritagii, it was adjudged upon Demurrer, That the Tender was not traverſable in this Action, [and 
that for the Reaſons mention'd above.] But Warburton faid, That for an Heir Female, becauſe the 
Lord has 2 Years after her Age of 14 to make Tender of Marriage, the Tender is traverſable. Cro. | 
151. pl. 13. Hill. 4 Jac. B R. the Lord Darcy v. Page. "TE 


So in Debt 9. An Award, that the Defendant ſhould enjoy a Houſe for 3 Yeas 
as _ and a Half, and ſhould pay Half-yearly for ir 131. at Michaelmas and 
Scl. be De. Lady-day ; and if he fail'd of Payment, the Award for enjoying to be 
fendant void. He pleaded that he tender d the Money at the Day and Place, and 
pleaded that that none were there to receive it; but did not et forth that he tender 


he was ready js at the laſt Hour of the Day. It was held not good; and Judgment a 
[ 
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the Plaintiff. Cro. J. 423. pl. 4. Paſch. 15 Jac. B. R. Furſer and Bond 25 pay the 

Prowd | Rent due 
V. . 9210 ; | on the Pre- 
miſſes, but Nobody was there to receive it, and that afterwards obtulit to pay the Money to the Plaintiff, bus 
be refuſed ; And upon a ſpecial Demurrer, The Court held the Tender on the Land not well pleaded, 
it not being ſhewn that it was made in convenient Time on the Lands, before the Sunſet ; Bur this 
was cured by pleading the Tender to the Plaintiff himſelf afterwards. And adjudged for the Plaintiff 
1 Lutw. 590. Paſch. 9 W. 3. Keating v. Iriſh. 


10. Where upon a Demiſe Rent is covenanted to be paid at a Place certain, 
and an Action is brought tor the Rent, it is no good Plea by the Defen- 
dant that he made a Lender of the Rent, unleſs he plead the Tender to 
have been made at the Place where the Rent was agreed to be paid; and 
Judgment was given accordingly, Freem. Rep. 148. pl. 169. Paſch. 

1674. Marſhall v. Wiſdale. 
11, Tender and Refuſal is no Plea in Debt on Bond to ſave harmleſs. 
from another Bond. Vent. 261. Trin. 26 Car. 2. B. R. Anon. 

12. Debt by A. againſt W. upon Bond, conditioned to pay Money for 
B. (who had entered into a Bond to pay the ſame) to A. the Obligee at bis 
Houſe on the 27th of Fuly, if he would deliver up the ſirſt Bond uncancell d, 
and alligu the ſame to N. the Defendant. W. the Defendant, pleaded that 
B. did not pay the Money, whereupon the Defendant went to A. s Houſe on the 
21th of Fuly an Hour before Sun-ſet, and there ſtaid till after Sun-ſet, para- 
tus to pay the Money, but that A. was not there, nor any other for him ready 
to receive it, or to deliver up the Bond, & hoc &c. The Plaintiff demurr'd 

enerally, and had Judgment; For per tot. Cur. This Plea was ill, for 
Want of Obtulit ſolvere, becauſe tbe Tender, and not the Paratus, is traverſ- 
able, and the Tender muſt be made before the other is bound to deliver 
up the Bond. 3 Lev. 103. Paſch. 35 Car. 2. C. B. Cole v. Walton. 

13. Caſe &c. by Husband and Wife for Money lent by the Wife dum ſo- 
la; then they allege a ſpecial Requeſt by the Wife dum ſola, and another by 
the Husband after the Marriage. Detendant pleaded in Bar, that he was 
akoays ready to pay &c. and that he tender'd it before the Action brought ; 
and upon Demurrer to this Plea, the Plaintiits had judgment, becauſe it 
appeared that the Tender was pleaded after two Requeſts, one by the Feme 
dum ſola, and the other by the Plaintiffs after Marriage. 1 Lutw. 224. 

Hill. 2 & 3 Jac. 2. Johnſon & Uxor. v. Mapletoft, 

14. Where a Tender and Refuſal is pleaded either on a /ngle Bill, or The re. 
other ſimple Specialty, the Defendant need nor conclude in Bar to the Action, porter adds, 
but only in Diſcharge of the Damages; tor in this Caſe the Tender is not Nota alſo, 

a Diſcharge to the Action, or to the Payment of the Money which is till on 3 
due notwithſtanding the Tender; for that is only ro excuſe the Dama- the Pleader 
ges; Per Holt Ch. J. Carth. 133 Paſch. 2 W. & M. B. R. Anon. ought to 

15. But where Tender and Refuſal is pleaded in an Action for a Peual. conclude 
ty on a Bond, with a Condition to pay a leſſer Sum, there the Defen- e 
dant muſt conclude in Bar to the Action; becauſe a Tender of a leſs Sum Cuch. ogg 
on the Day had diſcharged the Penalty; and therefore it is a good Bar 
" the Action brought tor the Penalty; Per Holt Ch. J. Carth. 133. 

Anon. | 
16. In Reſcous &c. the Plaintiff declared, that he had diſtrained 5 Hoes 
doing Damage &c. and would have impounded them, and had aually put 
one in the Pound &c. The De fendant pleads, That after the Taking, 
and before the Reſcous, he tender'd to the Plaintiff 108. which was a 
ſufficient Amends; And upon a Demurrer the Court were all of Opinion, 
that the Tender came too late for the Damage done by that Hog which Was in 
the Pound, and therefore he ſhould have traverſed that one Hog was iu 10 
Pound. 2 Lutw. 1259. Trin. J W. 3. Alwaies v. Broom. a ; 

17. Indebirarus Aſſumpſit &c. for ſeveral Sums upon ſeveral Promiſe ; But in Debt 
Defendant after an Imparlance alledged, that the ſeveral Sums, for which the g. Rene 328 
Plaintiff had declared, amounted to 66 1. and as to 64 J. 9 s. part theredf, pleaded a 
he pleaded Nou Aſſump/it ; And as to the reſt he pleads in Bar, that the . Tender af- 

vera 
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ter Impar- weral Promiſes fer forth by the Plaintiff. were but one Contract for an Horſe 
lance ; mY : and that before the Action brought, he tendered the Reſidue (viz.) 1. 1, 115 
by. dar to the Plaintiff, which he refuſed ; and that he was and ſtill is ready 1 pay 
Comb. 50. the ſame &c. Upon a Demurrer, it was reſolved, that the Plea was ill 


Paſch. 3 Jac. by Reaſon of the Imparlance, and alſo becauſe ir is uncertain upon 


5 bs Kk. whch of the Promiſes the Money was tender'd. 1 Lutw. 238. Hill 
Suit ”_ 11 W. 3. Morris v. Coles. 
In Debt on 


Bond, condition'd to pay a Sum certain, a Tender may be pleaded after Imparlance. Per Holt Ch. 
Ld. Raym. Rep. 254. Mich. 9 W. z. in Caſe of Giles v. Hartis. J. 


18. He that makes a Tender, muſt ſtay till Sunzsſet, unleſs ſpecial 
Circumſtances ſer forth make Alteration. 2 Salk. 624. pl. 3. Trin 
13 W. 3. B. R. in Caſe of Lancaſhire v. Killingworth. 5 
2 Salk. 623. 19. Indebitatus Aſſump/it was brought for Goods ſold and delivered, Defeg. 
3 LP u. danc pleaded in Bar, That before the Time of bringing the Action he 
B. R. Sweet- made Tender of the Money, and that ever ſince the Tender Paratus fuit 
land v. to pay the Money. It was inſiſted, that the Bar was not compleat 
Squire. S. P. enough ; For he ſhould have pleaded, that he has been Ready to pay the 
_ — Money, not only ever ſince his Tender, but from the Time the Goods wer 
Te Yar is. delivered viz. from the Time the Money became due. And the Cour 
miſ-orinted ſeemed to think this a material Objection ; For it may be the Money 
10 W. 3. in- was demanded before the Tender, and then there is a good Cauſe gf 
ſtead of Be. Action. 10 Mod. 81. Hill. 10 Ann. B. R. Whitlocke and Squire, 


Annz. 
ſides that, I have a MS. Report of the Caſe of Sweetland v. Squire as in Hill. 10 Ann. B. R. ac. 


| cordingly. 


Tender and Refuſal is no Plea in 4ſumpſit ; but the Defendant muſt pay the Plaintiff when he will 
have it. Per Holt. Cumb. 334. Trin. 7 Ann. B. R. Broom v. Pine, 


20. In an Action of Dett, by an Officer of a Borough, for a Copy of the 
Poll at an Election of Burgeſſes for Parliament, the Deiendant pleaded, 
That he was ready to pay What was due for the Copy. And the Court 
agreed, that the Tender was good; tor till the Otacer demands ſome- 
thing, or delivers a Copy of the Poll, the Party cannot know what to 
render. As where there is a Demand for a Copy of a Commitment &c. 
upon the Statute 31 Car. 2. it is only neceſſary to ſay, That he was rea- 
dy to pay for it. And ſo a Judgment was affirm'd by all the Judges, and 
aiterwards it was affirm'd in Parliament. Comyns's Rep. 279. 288. pl. 
153. Paſch. 4 Geo. 1. Philips v. Smith, 

21. A Motion to ſet aſide Judgment ſigned after Plea of Tender de- 
livered ; The Detendant was by Rule obliged to plead an Ifſuable 
Plea ; a Tender is no iſſuable Plea within the Meaning of this Rule; 
therefore the Judgment was held good. Rep. of Pract. in C. B. 134 
Mich. 10 Geo. 2. Daverſhill v. Barret. 


— 


(R) Pleadings. In what Caſes a Refuſal muſt be a 
leg d as well as a Tender. 


8. C. cired 1. Promiſed to pay B. ſuch a Sum of Money at ſuch a Place, and 

Fe Cur. | in Conſideration thereof B. promiſed, on Payment of the ſaid 

Ce e Sum, to ſurrender to A. a Leaſe for Tears. A. tender'd rhe Money, and B. 

Buckler „ did not ſurrender the Leaſe. A. brought Aſſumpſit againſt B. and al. 

Millerd. leg'd, chat he obtulit the Sum; Bur does not ſay, that B. refuſed, and 

therefore it was held not good. And Coke ſaid, that Mittenhall's pan 
mY | * 


1 
7 diudged, that Tender, without alkdging a Refuſal 1 not 105 T 
Gro. L. 885 Trin. 44, Eliz. B R. Lea v. Exelby. 5 85 
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2. Action upon a Promiſe, that the Defendant, in Conſideration that 8. C. cited 
the Plaintiff would pay him a certain Sum of Money, promiſed 70 aſſign 12 Mod. 
him a Term; and the Plaintiff averr'd a Tender of the Money, but that Bolt a 
the Defendant did not athgn. And after Verdict it was moved in Arreſt in Cate * 
of judgment, That the Plaintiff did not intitle himſelf to an Action, Lancathire 
for that he did not aver a Refuſal, tho he had averr'd a Tender; But it v. Killing- 
was there adjudg'd well after Verdict; but alſo held, that it would be worth — 


bad on Demurrer. Sid. 13. pl. 3. Mich. 12 Car. 2. B. R. Ball v. Raym Nes 


eake. | 687. in 
P F S. C. And in Comyns's Rep. 117. in S. C. 


3. An Agreement Was made by one to build a Houſe, and for that the Vent. 177. 
other was to pay him ſo much Morey for Building. The Plaintiff averr'd, 213, Peters 


That he made a Tender to build the Houſe, but not that the other had er, 3 


refuſed to ſuffer him to build it. All the Court were of Opinion, That 3 50. S. C.— 
the Tender, without Averment of a Refuſal, was not good ; but being S. C. cited 


after Verdift it was held well. 2 Lev. 23. Mich. 23 Car. 2. B. R. Opy 7! Hole, Ch. 
v. Peters. 8 
| of Lan- 


caſhire v. Killingworth ——And in 2 Salk. 123. ins, C.—And in Ld. Raym. Rep. 687. in S. C,— 
And in Comyns's Rep. 117. in S. C. . 


4. Debt upon Bond to pay 12 l. on 15 Aug. and on 15 Feb. by equal Por- S. C. cited 


tions. The Defendant pleaded, That on 15 Aug. there was 61. due, and 12 Mod. 
no more; and that he (the Detendant) on the ſaid 15 Aug. at B, obtulit Holt Ch. 


ſolvere the ſame, and was ever afterwards ready to pay it; and after that, in Caſe o 
(viz.) on the I Decemb. &c. did pay it to the Plaintiff, which he did accept, Lancaſhire 
Unde petit Judicium &c. Upon Demurrer the whole Court held the “. 3 
Pleading inſufficient, becauſe it is act ſaid that the Plaintiff refuſed - nl. 
Otherwiſe if a Place oft Payment had been in the Condition, and it had 

been ſhewn in Pleading, that the Party who was to receive the Money 

was not there, and the Acceptance after the Day ſignified nothing. 2 


Vent. 107. Mich. 1 W. & M. in C. B. Buckler v. Millerd. 
5. Detendant covenanted with the Plaintiff, that wpor two Days Notice, Ld. Raym. 


within a Year, to be given at Hudſon-Bay Houſe, he would accept of 1000 J. Feb 687. 
f S. C. accord- 
Heck in ſuch a Company, and would pay 2000 J. at the Transferring 8 


tbercof., The Declaration avers, That within the Year, viz. ſuch a Day, $alk. 623. 
he lett Notice in Writing for K. the Defendant, to come to Hudſon's-Bay pl. 3. S. C. 
Houſe the 4th of November, which was alſo within the Year, to accept And per 


| intiff Cur. W 
the Transfer; that the Plaintiff was there on the ſame Day ready, and bf. 3 


did tender a Transfer of the ſaid Stock to the Defendant; but that the meet at the 
Detendant did not come and accept it, or pay the 20001. Per Holt Ch. Time and 
J. He ought to have averr'd the Zender and Refuſal; and in that Caſe to Place, he 


f N i h 
aver a Tender, without averring a Refuſal likewiſe, would not do. 12 OO 


Mod. 529. Trin. 13 W. 3. Lancaſhire v. Killingworth. —Cites 16 El. alſo plead a 
31. 17 £4.3. It. 8 Refufal, 

otherwiſe 
ſuch a Plea is naught upon Demurrer, but good after a Verdict; And if the Defendant be abſent, he 
muſt ſhew that, and alſo that himſelt was at the Time and Place, and tender'd. S. C. cited 8 Mod. 
106. in the Caſe of Blackwell v. Naſh. Comyns's Rep. 116. pl. 81. S C. accordingly ; and that in 
ſuch Caſes the later Way of Pleading 1s, that the Defendant did not come, nor any other for him, tho' 
this is not of Neceſſity ; for if a Man pleads a Tender and Refuſal, it is ſufficient to ſhew the Refuſal, 
without ſaying at what Time the Refuſal was; for a Refuſal by the Party, at any Time or Place, is 
ſufficient, But if a Mean pleads Notice given, by which it appears that the Defendant was not preſent 
when the Act ought to have been dove, then the Plaintiff mult ſay that he was ready at ſuch a Time, 
Viz. to the laſt Part of the Time when the Thing was to be done; and that the Defendant, or any for 
him, did not come. And the Reaſon of all thoſe Caſes is, that when the Plaintiff himſelf is to do an 
Act, and that Act is not done, be ought to ſhew to the Court that he had done every Thing that was 
in his Power, and cited Hob. 107. 1 Cro. 694. 8 Co. 92. And therefore Judgment was given for 
the Defendant by the whole Court.—3 Salk. 342. S. C. 


Eee (8) Bar 
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(8) Bar, in what Actions. 


In Replevin 1. Eplevin of 300 Sheep. As to 200, the Defendant pleaded Ne prift pas; 
the De- and as to J, he took them Damage feaſant ; and as to the reſt he (1; 
1 7 we purſued them by reaſon of the 1, abſque hoc that we took them, The 


a do d the 


raking the Plaintiſf maintain d the taking all, except the ); and as to the J, he ſaid w- 
Cattle Da- met you immediately upon the taking, and proſfer d 6 d. for the Damages 
mage gen- and averrd, that the Damages did not amount to more, Fudgment &c 


3 ws Horton demanded Judgment; For now you have confeſs d the takin 


plied, and rightful, and therefore ought to have Writ of Detinue. Per Hull“ 
ciſclaim*d any The Chaſing after the Tender was tortious. Defendant ſaid, he took 


Title to the and impounded them before he tender'd. Skrene, Immediately 
2 kat upon the taking we tender'd ; Priſt; and the other econtra. Therefore 


forth, that it ſeems that Replevin ies after the Zender. Br. Replevin, pl. 21. cites 


his Cattle en- 12 H. 4. 23. 

ter'd into the 

Defendant's Ground againſt his Hill, and did Damage; and that immediately after the Treſpaſs, he fen. 
der'd to Defendant 5 4. Amends, <obich he averr'd was ſufficient, but Defendant refus'd &c. Upon De. 
murrer the Court gave Judgment una Voce for the Avowant ; for they were of Opinion, that the Sta. 
rute 21 Jac extends not to this Caſe, but only to Actions af Treſpaſs, and not to Replevins, which remain 
as they were at Common Law; and therefore it is clear «hat the Tender ought to be before the Im. 
pounding. 2 Lutw. 1594. Hill. 9 W. 3. Allen v. Bayley. 3 . 

In Replevin the Defendant avow'd for Damage feaſant ; the Plaintiff replied a Tender of Amends after 
the taking. It was moved in Arreſt of Judgment, That the Tender's not being pleaded to be before the 
Impounding, this is determined to be bad upon a general Demurrer in Lutw. 1596. and therefore he 
thought it might be taken Advantage of as well in this Way. The Ch. J. ſaid, That Caſe was certain- 
ly Law; and Pilkington's Caſe, 5 Coke, is to this Purpoſe; but he obſerved, that the Defendant had 
joined Iſſue upon the Sufficiency of Amends; and by that means had <vaived, as to the Irregularity of the Jen. 
der. But he own'd, that if this Action had been in Treſpaſs, it would have been otherwiſe, even upon 
a general Demurrer; for this Scatute ſays in general, that a Tender of Amends may be well pleaded in 
Treſpaſs before the Action brought. Barnard. Rep. in B. R. 309. Paſch. 2 Geo. 2. C. B. Bakery, 


_ Johnſon. 


Br. Condi- 2. Refuſal of a Stranger to the Obligation, is a good Plea in Bar. Br, 
— Tender, pl. 12. cites 15 E. 4. F. | 


S. P. And 3. Treſpaſs of breaking his Cloſe, and ſpoiling his Graſs, the De- 


ns CDT z fendant ſaid, That the Treſpaſs did not exceed los. and he tender d him ſuf- 


That he ten- //cient Amends, And it was held no Plea, but a void Tender. Contrary 
der'd ſuffici- in Avowry for Damage-teaſanr, elſewhere. Br. Treſpaſs, pl. 214. cites 


ent Amends, 21 H. J. 30. 
and the * 


Plaintiff refuſed the ſame, and demanded Judgment &c. And upon a Demurrer, the Opinion of the 
Court was, That this is no Plea in Treſpaſs, but in a Replevin it is a good Plea. Sed non dixerunt 
cauſam diverſitatis. Ow. 48. Mich. 32 & 33 Eliz. Kent v. Wichall, cites 21 H. 7. 30. 9 H. J. 22. F. 
N. B. 69. (G) 31 H. 4. 17. 1 | 


It was 4. 21 Fac. cap. 16. S. 5. Enacts, That in all Actious of Treſpaſs, 
15 8 Oliare clauſum fregit, wherein the Defendant or Defendants fhall diſclam, 
the Define in his or their Plea, to make any Title to the Land in which the Treſpaſs ii 
dant may by the Declaration ſuppoſed to be done; and where the Treſpaſs is by Negli- 
prone the gence or unvoluntary, the Defendant or Defendants ſhall be admitted to plead 


ſpaſs to : : | x g 
4 5 a Diſclaimer, and that the 7 reſpaſs was done by Negligence, or nuvoluntarih, 


tary, and and to tender or offer ſufficient Amends for ſuch Treſpaſs before the Act ius 
diſclaim in brought; whereupon, or upon ſome of which, the Plaintiff or Plaintiffs ſbal 
the Title, be forced to join Iſſue; and if the ſaid Iſſue be found for the Defendant or Di- 
bra ne Jendants, or the Plaintiff or Plaintiffs be nonſuited, ſuch Plaintiff” or Plain- 
95 un ; 21 V ſpall be clearly barr'd from the ſaid Action or Actions, and all other Suits 
Jac. for it is Concerning the ſame. | 

a general 

Statute, Litt. Rep. 355. Hill. 6 Car. C. B. Jennings v. Couſins, 


, 
0 Tre pa 


— — ä * 


8 
— 

* 
* * 6 —— 
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Treſpaſs quare Clauſum fregit. The Defendant pleaded according to this Statute, That he tender 4 
Amends before the Attion brought, viz. the 24 Oct. 7 Car. The Plaintiff replies, That before ſuch Tender he 
ſued a Latitat, Teſte the laſt Day of Trinity-Teym before, and upon that procured the Defendant to be arreſted, 
intending to declare in Treſpaſs. It was e po demurr d, and reſolv'd, That this Tender came too 
ate; for as well as a Tender after an original Writ comes too late, ſo after an Arreſt upon a Latitat; 
for che Tender by the Statute is intended to be immediately after the Treſpaſs, and before * Suit com- 


menced; wherefore it was adjudged for the Plaintiff, Cro. C. 264, pl. 11. Trin. 8 Car. B. R. Watts 
v. Baker. See (M) pl. 4. | 


5. Where a Cuſtom was to be excuſed from Suit of Court by Payment of 
g 4. to the Lord, and 1 d. to the Steward by Copyholders living at ſuch 
Diſtance, and ſuch Excuſe to be for a Year, it was held by all, that 
Tender and Refuſal was as much as Payment. Vent. 167). Mich. 23 


F 2 Car. 2. B. R. Iſaac v. Ledgingham. 


6. A Man cannot plead a Tender and Touts temps priſt in a Olan- 
tum merit, becauſe the Demand is intirely uncertain; nor could a Man 
plead Tender of Amends in Bar of any voluntary Treſpaſs at common Law, 
except in Caſe of Damage-feaſant, to prevent the Impounding of Cattle, 
until the Statute of 21 Jac. 1. cap. 16. Ld. Raym. Rep. 255. Mich, 
9 W. 3. in Caſe of Giles v. Hartis. 


For more of Tender in General, ſee Condition, Rent, Stocks 
Tout temps PDriſt, and other Proper Titles. F ' 


* 


Tenures. 


(A) Tenures. Antiquity. 


I, 17 the Eſcuage and Roll in the County of Lincoln with Pa⸗ E 
ſter Bradſhaw in the Exchequer, upon a Vopage into Scot- **e* 5 
land, Anno. x E. 3. Rot. 17. there is Comes Albermarle tenet Hele- introduced 
well per Baroniam de Domino x in Capite de Conqueſtu ; And here by. 
in the ſame Roll, another holds of ſuch who holds of luch Honor, Will. che 
de Conqueſtu ; and others hold of ſuch an one who holds over Bp eee 
Knights Fee &C. de Conqueſtu, and ſo in divers other Rolls of it. Bnt U here 
always it is laid to be held of the King de Conqueſtu, and not ot any before his 
other. But it is there many times ſaid, that ſuch an one holds of coming, has 


the Ring, and of others alſo, De * Antiquo Feoffamento; and of others, _—_ _ 
De novo Feoffamento, @uzre what is intended thereby. bs 
and many 


learned Men have been engaged in the Controverſy ; But it ſeems that the greater Part of thoſe who 
were particularly learned in Matters of Antiquiry, were of Opinion agreeably to Roll, that the Con- 


queſt was their utmoſt Era. | 


* Feodum Antiquum is that which has been in ſome of the Family of the preſent Poſſeſſor, of what- 


ever Kindred they were of the Father's Side, for more than 4 Deſcents. Feodum Paternum, is that 
which has been held by his lineal Anceſtors to the 4th Degree, as Avus Proavus, Abavus, Atayus. 


And Feodum Novum, is that which was firſt given to the Perſon enjoying it, and which he came not 


Freigius de Feudis, 


into by Succeſſion to his Father. See Spelm. Gloſſ. 220. Verbo Feudum. 
is much in the ſame Words with Spelman. [Ih 


Ancient 


- 4 8 1 
— 1 
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Katieas Fee is where the Feodary and his Anceſtors Time out of Mind, have held ſuch a Fe 


: = 
here the Feodiſts place a Medium between theſe two, vix. Paternal Fee which comes by four Fe, an 
of Diſcent, and they define that to be the ancient, which deſcends from more. Cowel's Inſtitutes, Lib, 2 
Tir. 3. S. 9. ; ; 

Dr Brody in his Introduction to old Engliſh Hiſtory 187. cites the following Records thereby to ex. 
plain the Meaning of the Novum and Vetus Feoffamentum, viz. 


Carta Albani de Hairun. 


Domino ſuo excellentiſſimo Henrico Regi Angliæ Albanus de Hairun, veſtræ excellentiæ notifico 
quod ego, in Hertſordſcira feodum unius Nlilitis de veteri fefamento, de vobis principaliter tenco, & 
quod de novo fefamento nichil habeo, nec Militem Feoffatum aliquem habeo. Valete. 


Carta Matthæi de Gerardi-villa. 


Matthæus de Gerardi villa tenet in Capite de Domino Rege Feodum unĩus Militis de veteri Fefg. 
mento & nullum habet Militem Fefamentum [Feoffatum] nec habet aliquid de novo. | 
Carta Willielmi Filii Roberti. 

Kariſſimo Domino ſuo Henrico Regi Angliæ, Willielmus Filius Roberti Salutem; Sciatis quod de 
vobis teneo feodum unius Militis Pauperrimum, nec alium in eo feodavi, quia vix mihi ſufficit, & + 
tenuit Pater meus. Valete. | | 

And Pag. 183, adds, That, By theſe Records the meaning of Vetus & Novum Fcoffameatum 
is very apparent, that it was called ſo in reſpect of Time only, and not in reſpect of the Original Feu. 
dataries, or their Sub-Feudataries or Tenents in Capite,, and Tenents by meſne Tenure in Mili. 
tary Service. — And Ibid. Pag. 215, cites Jani Anglorum facies Nova pag. 236 &c. where ſpeaking of 
Vetus & Novum Feoffamentum that Author ſays, That the old Feoftment was of ſuch Fees as wer. 
granted from the Crown, and that the new Feoffment was of ſuch Fees as were granted by the 
Tenants in Capite to others by Sub-Infeodations, or ſuch as the Tenents in Capite held by meſne Te. 
nure, the Dr. obſerves, that the Word Feoffment is derived from the French Word Fiefment, which 
ſignifies infeoffing, or giving of a Fee, and that from the Word Fief, a Fee; That in the Writings of 
the Feudiſts, we find Vetus Feodum & Novum, and cites Hottom. de Feud. diſput. c. 6. Coll. $19 5 
that an old Fee is that which was given by the Predeceſſor of the preſent Lord, or which was granted 
to the Predeceſſor of the Vaſſal; for always an old Fee is ſo called, in reſpect it hath deſcended or 
gone in Succeſſion ; But a new Fee is that which is given by the preſent Lord to the preſent Vaſſi]; 
And again in Lib. 2. Feud. Tit. 3 Sect. That is called a new Fee which was given to the preſent Fey. 
datory ; And that is called an old one, which was given by his Parents or Anceſtors. 

The Introduction to the Law of Tenures, pag. 25. (m) as to the Antiquum & Paternum, cites Crap, 
de Jure Feud. fol. 6. That Pateruum five Antiquum dicitur id, in quo quis Patri, Avo aut alicui Ma. 
jorum ſuccedit. And Quod Jure Succeſhonis ad Aliquem devolutum Stry. Exam. jur. Feud. cap. z. 
Q. 9. Quicunque ex ſuperioribus id acquiſivit. Feud. Lib. 2. Tit 5. And as to the Novum, Quod * 
de Novo acquiſitum fuir & habet Initium in Perſona Inveſtiti, nec a Progenitorum Succeſſione provenit, 3 
Cites Zaſius in uſus Feud, Fol. 6. Crag de Jure Feud. fol. 55. Hanneton de Jure Feud. 30. And Stry 2 1 

Exam. Jur. Feud. cap. 3. Q. 12. | | | _— = 


—__ WIRE 25 : 
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(B) Mat Things may be held, 


_ — . -— - c 
rer —— — — — — — —— 2 


In Quare I. N Advowſon in Groſs lies in Tenure, 42. E 3: J. 1 0. 4, 


Plant in” 1 b. 21 E. 3. 5b, admitted. 25 E. 3. 54. admitted, Contra 
titled him- 33 I). 64 35+ | 
ſelf that ; 


the Advowſon was held of him by Homage and Fealty, and was appropriated in Mortmain, and it is 
not contradicted, but that the Advowſon well lies in Tenure, and it was brought by a common Perſon 
againſt an Abbot. Br. Tenures, pl. 15. cites 21 E. 3. 5. And ſuch a Cale the ſame Year fol. 
29. by the Earl of H. againſt the Dean and Chapter of H. and was of an Adyowſon in Groſs, and counted 
that it was held of him, and that it was aliened in Mortmain, and he preſented as Lord immediate 
within the Year, nota. And tit. quare Impedit 7 3. It is admitted, that Advowſon in Groſs of. a Pro 
voſtry, may well be held in Capite, and thereby the King ſhall have the Prerogative of all his other 
Lands held of others; And in another Quare Impedit after the King counted that the Advowſon in 
Groſs was held of him, and made Title by Deſcent ro 4 Daughters, and that the youngeſt was in his 
Ward, and admitted for good; Quod nota. Br. Tenures, pl. 15. cites 21 E. 3. 5. 

The King counted of Adyowſon in Groſs held of him, and that the Tenant died without Heir, by 
which he preſented, and well; quod nota of Advowſon in Groſs in Tenure. Br. 'Tenures, pl. 10. cites 
24 E. z. Br. Quare Impedit, pl. 99. cites 24 E. 3. 69 S. C. | 3 

In Quare Impedit, the Plaintiff counted that J. N. held of him certain Lands and Advow ſon in Chi. 
valry, and intitled himſelf to the Preſentation by Ward of the Heir &c. and the other made Bar. gr 

| 0 


\ 


201 
it ſeems that an Advow ſon lies in Tenure. Br. Tenures, pl. 18. cites 24 E. z. And in 
ck Impedit 14 H. 7. 6 & 15H. 7, 8. it is agreed that the Ad vo ſon jtes "4 Tenure, ry An 
vowſon which was apperdant to a Manor, and is ſever'd after, and this by the Juſtices, and that a com- 
mon Perſon may give it to hold of him; But Quære inde, and where he ſhall diſtrain ; For if he can 
have no Means to come to the Tenure, then it ſeems that the Adyowſon in Groſs cannot lie in Tenure, 
for Ceſſavit & Precipe quod reddat, does not lie. Br. Tenures, pl. 18. See pl. 7. 

Advow ſon may lie in Tenure. As where Manor and Advow ſon are held, and the Advowſon is made 
in Groſs, the Adyowſon is held Pro particula; per Littleton and others for the beſt Opinion. And 
per Davers and Heuxſt {Hergton] Ceſſavit lies of Advowſon, and in Writ of Right of Advowſon the 
Summons ſhall he at the Church or at the Doors thereof. And Grand Cape lies in it, and tlie Lord may 
diſtrain in the Glebe, Scil. the Beaſts of the Patron, bur not the Beaſts of the Incumbent or Parſon, Br. 
Tenures, pl. 4. cites 33 H. 6. 34. 

Veit of Right of Advewſon ſhall ſufpoſe that be holds the Advowſon. Br. Tenures, pl. 18. (bis) cites 
14 H. 7. 26 & 15 H. 7, 8 See Pl. C. 498. b. 499. a. in the Caſe of Grendon v. The Bp. of Lin- 


coln. 


Tenure. 


2. Land held ſince Time of Memory becomes a Priory; This ſhall 
not deſtroy the Tenure. 42 E. 3. 7 F * | 

z. Land which has been a Priory Time out of Mind &C. may be held. 

2 E, 3.7. | 
2 4. Liſchary does not lie in Tenure ; for the Soil may be to one and 
the Piſchary to another, and then the Lord cannot diſtrain. Br. Te- 
nures, pl. 75. cites 32 E. 3. Firzh. Scire Facias 100. 

5. It was agreed that Remainder is held, and by Eſcheat thereof, the 
Seigniory is extinEt, and the Lord may have Action of Waſt, as he in 
Remainder might have had in his Lite. Br. Tenures, pl. 107. cites 

H. . | 
6. Aſſiſe of certain Wax and Cotton to make a Tapor to burn in the Church 
of Laiton in the County of Eſſex, and the Abbot of Stratford brought 
thereof Aſſiſe tor the not rendering thereof, and it was held Rent Service 
and a good Tenure ; And yet he ſhould nor have thereof any Profit nor 
Avail, and becauſe he ſhould have Diſtreſs in the Land of rhe Defen- 
dant, therefore Tenure. Br. Tenures, pl. 50. cites 35. H. 6, 7. 

7. In Quare Impedit, it was ſaid, that Meſnalty lies in Tenure by a * See pl. r. 
Meſne, Contra of an * Advowſon ; For this is appendant to the Land or + All the 
Manor to which &c. but not Parcel. So of Common, and Villein Regar- Editions are 
dant, Way, Courts, Leets, Waifs, Strays &c. tor thoſe do not lie in Tenure Satin 1 
unleſs of the King; For he t may diſtrain in other Land; contra of a com- miſprinted. 
mon Perſon; Quod nota, by the Opinion of the Court. But Advowſon 
lies in 'Tenure, per Vaviſor and Davers, contra Townſend and Brian. 

Br. Tenures, pl. 34 cites 5 H. J. 36. 


B z.] Of what Thing to another. See (E) 


See (G) pl. 


[1-]-4. 1 F a Meſne gives the Menalty in Tail, the Law will create Tapis ( 
a Tenure between the Donee and Oonor. 1 Þ. 4. 3. b. pl. 1. S. C. 
[2 5. A Man may hold Land ot 2 Manors. 17 E. 3.13. What is 
3.] 6. As à Man [ſeiſed of 3 1 15 might before the Sta- talen in 
tute [make Feoitment to another in Fee,] and fo now [ſince the within che 
Statute, make Feoffment] in Tail, [he] may give Parcel of one Cob 
Manor and Parcel of another Manor to hold by certain Services, be 


[as one Tenancy,] and the Services ſhall be regardant to both [all] Ver row: 

the Panors. 17 C. 3. 13. to make the 
Meaning 
more clear. 


4. Where a Man holds of another of his Manor by Suit to his Mill, and 
the Lord grants the Mill and Suit, yet the Heir of the Lord ſhall have the yl 2 cites 
Suit, if he makes a new Mill; tor the Tenure is to the Manor of the 19 E. 2. & 


F ff | Grantor Firzh. Aſhe 
| 230899. 


Br. Tenures, 
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Grantor or to his Perſon and not to the Mill, which Suit remains with 
the other Services. Per Herle. Quære. Br. Aſſiſe, pl. 458. cites 31 E. ; 
& 19 E. 2. | 


* 


— 


e, (C) Mat Krvices may be reſerved. Againſt the 


Law. 


1. Man may hold by Marchet [agreement] that when his Daugh. 
ter or Sitter commits Fornication, or be eſpouſed without leaye 
of che Lord, that he ſhall pay 58. 8 d. to the Lord; For he may bind 
1 Tenures, 2. A Man, before the Statute, by Feoftinent, and at this Day, by Gif 
pl. 109. cites - . Kat & 
SC in Tail, may reſerve 'Tenure to make a Beacon or to make a Bridge at B. 
or to keep the Caſtle of the King adjoining to the Sea, And this is good, 
inaſmuch as he has Advantage thereof, becauſe it is for the Commonwealth, 
and ſo he had Advantage; Contra if he gives Land to one to give 
Original is Rent to a Stranger, or * to ride along with a Stranger; For there is ng 
(Equit) Commonweal. But Gift of Land to find a Chaplain ro chaunt in a cer. 
tain Place is good Tenure ; becauſe he has Benefit by Reaſon of Orizons, 
11 H. J. 12. b. pl. 3. per Fineux. . 
3. A Reſervation of Things which lie only in Prender or Uſage, cannct 
make a Tenure; And therefore if a Man ſeiſed of Land and Wood, 
before the Statute of Quia emptores terrarum, does thereof enfeoff x 
Stranger, and after the ſaid Statute gives the ſame Land and Wood in 
Tail, or leaſes the fame for Lite unto a Stranger, reſerviag unto the 
Feoftor, Donor, or Leſſor Common for 4 Beaſts in the ſame Land, and to 
ſuffer the Feoftor, Donor, or Leſſor to take yearly in the ſame Wood, 3 
Loads of Eftovers for Fewel ; This Reſervation is void to make any Te- 
nure, and this cannot be ſaid a Reſervation, becauſe the Feoftor, Do- 
nor, or Leſſor cannot take Profit thereof but only by his own Act, and 
a Man cannot do Service unto himſelf ; And therefore ſuch Reſervation is 
void, if it be not by Deed indented, and then he ſhall rake the fame by 
way of Grant of the Feoffee, Donee, or Leſſee. Perk. S. 702. 


111 


See (E) (D) In what Cate it may be created by expreſs Mord. 
Of what Thing by the King. 


S. P. And 1. DE King may grant his Fee Farm of a Vill, and reſerve 1 
the King- T Tenure. 44 E. 3. 45. I Y. 4. 3. b. +3 All. 22. by all 
may diſtrain the Juſtices. 


in all other 

Lands of the 

Party for ſuch Tanga as he reſerves upon the Tenure of the Rent. Contra of a Common Perſon 
Brooke ſays, And ſo ſee that the King may reſerve Tenure upon a Rent which does not lie in Tenure. 
But it was ſaid that if a common Perſon gives his Seigniory to hold of him, this is good; but the Land 
of Tenant ſhall not be charg'd with Diftreſs, unleſs the Beaſts of the Grantee [Grantor] come there, 
by the beſt Opinion. Br. Tenures, pl. 7. cites 44 E. 3. 35. 


s. F. And 2. The King may grant * a Rent to be held ofhim, and this ſhall 
Aten be a good Tenure, f 10 Þ, 6. 12. 


tion thereo : 8 
without Licence, the King may ſeiſe. Br. Tenures, pl. 93. cites 3 E. 3. Fitzb. Avowry 738. 
+ Br. Tenures, pl. 98. cites S. C. 
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Tenure. 


z. And the King may grant rhis Seigniory over, and the Kent ſhall 

held of the Grantee. 10 . 6. 12. 

4+ — King may grant a Seigniory over to hold by certain Ser- 

ces of him. 
ny — the King gives Land, and reſerves ſome Tenure in ſpecial, the 
Tenure ſhall be ſuch as it is reſerv'd, be it Socage or otherwiſe. And if 
he grants Land, and reſerves nothing, nor ſpeaks of any Thing, in this 
Cafe the Grantee ſhall hold in Chivalry for the Non-certainty ; quod 
non negatur. Br. Tenures, pl. 3. (bis) cites 33 H. 6. J. 

6. Archbiſhop of C. was ſeiſed of the Manor and Borough of S. in 
Right of his Bithoprick, and the Prior of M. was ſeiſed of a Houſe held 
of the ſaid Archbithop, as of his ſaid Manor &c. Afterwards in 30 H. 
2 the Archbiſhop gave the ſaid Manor and Borough, with Confirmation 
of the Dean and Chapter, ro the King. Then the ſaid Prior ſurrender'd, 
and fo the King was ſeiſed of the Manor and Borough, and likewiſe of 
the ſaid Houſe. The King by Letters Patents gave the Houſe and other 
Lands to J. S. and T. S. in Fee, Tenend” in libero Burgagio per Fidelitatem 
tantum & non in Capite, pro omnibus Serviciis & Demandis. Afterwards 
E. 6. gave the Manor.and Borough ro the Mayor and Commonalty of 
London. J. S. and T. S. convey the Houſe to W. in Fee W. died 
without Heir. The Queſtion was, what Tenure was reſerved by the 
Words and Grant by H. 8. to J. S. and T. S. It was ſaid, it could not 
be a Tenure in Burgage, becauſe no Rent is reſerv'd, according to Litt. 
S. 162, 163, 164. And Anderſon Ch. J. at the firſt ſtrongly inſiſted 
upon it. Another Matter was, that one Tenure only is reſerv'd for all 
the Lands and Tenements; 10 that, ſhould the Tenure reſerv'd be ad- 
judg'd to be Burgage, then Lands at the Common Law out of Boroughs 
thould be held in Burgage ; beſides, a Tenure in Burgage cannot be 
created without theſe Words, Ut de Burgagio; and to that Purpoſe Shute 
J. agreed. 4 Le. 207. pl. 333. Mich. 32 Eliz. B. R. Waite v. Cooper. 


wY 
— * et. 
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(E) Tenure created by expreſs Words. Of what Thing. 
By common Perſon. 


6 A Seigniory may be granted at the Common Law by a common 
Perſon reſerving a Tenure tor che Poſſibility of Diſtreſs by 
the Elcheat of the Tenancy. 44 All. 22. Quzre, 
2. (So] if Meſnalry be given in Tail, a Tenure may be reſerv'd of 
6 tor the Fan of the Oiſtreſs by the Elcheat of the Tenancy. x 
4. 150, | 
3, So If a Man holds a Manor by certain Services, thoſe Services 


may be granted (it ſeems it is intended in Tail) to hold by certain 
Services. Dubitatur. 14 0. 6. 24. | 
4. A common Perſon cannot grant a Rent to be held of him. 10 Br. Te- 


0. 6. 12. | nures, pl. 
3 105. lays, 
See Vet. N. B. among the Additions of Eſcheat, That Rent lies in Tenure, and Jrit of Eſcheat lies 
thereof, ſuppoſing that it is held &c. and yet the Land is held in Fact; quod nora ; therefore Quære of 
this Book. And in the Additions of Ejectione Cuſtodia, there it is ſaid that Writ of Ejectione Cuſto- 
diæ lies of Rent 13 E. 3. But Parn and Trewe held, that Rent does not lie in Tenure ; and ſo is the 
Law, unleſs of the King, as it ſeems. — And Br. Intruſion, pl. 8. cites 11 H. 4. 82. and ſays, That Rent 
does not lie in Tenure ; Per Norton Arg. But per Hank I 
the Meſne dies, and a Stranger gets the Rent, the Lord ſhall have Writ of Ward, ſuppoſing the Rent 
to be held of him; and if the Me ſne dies without Heir, he ſhall have Mrit of Eſcheat, ſuppoſing the Rent 
to beheld. Per Hill, It may be that he ſhall have ſuch Writ, but in the Count be Jon declare that the 
Land is held by the Rent; and in your Caſe if he demands the Ward, he ſhall ſay Terram ſuam tenuit 
&c. without ſay ing any Thing of the Rent; and by him this Default in the Count ſhall abate the <ohcle 
Count and the <vhbole Mrit, becauſe it comes by his own Shewing; and cites Mich. 19 E 3. F en ep 
| | ard 


f there be Lord, Meſne, and Tenant, and 
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mn 


Gard 40. to the ſame Purpoſe ; and fo, he ſays, ir ſeems that it ſhall abate——Þr. Eſchear, pl. 
S. C.———Br. Tenures, pl. 14. cites S. C. | 


7. Cltes 


5. If a Man be ſeiſed of a Manor in Fee, in which Manor there ig , 
Mill for the Grinding of Wheat and other Grain, and before the Statute 
of Quia emptores Terrarum he does infeoff certain Tenants of the Manor 
of Parcel of the Manor, doing Suit at his Mili; this is a good Tenure by 
the Word (Doing) Perk. S. 638. cites 9 Aſſ. 24. & M. 9 E. 3. 35. 

6. A Man may hold of F. W. as of his Manor, but not as of his Houſe 
Br. 1 47. cites 8 H. 4. 1. Per Gaſcoigne. 

n. And a Man may hold of the King, or of a common Perſon 
his Perſon; and ſo is 2 H. 4.3 Quod nota bene; for it is good 
Br. Tenures, pl. 47. cites 8 H. 4. 1. Per Gaſcoigne. 

8. If a Man had given Land to an Abbot or Prior in Fee before the Sta. 
tute of Quia emptores Terrarum, to fad a Lamp &c. this is a Tenure, as 
appears in a Ceflavit. Br. Tenures, pl. 62. cires 45 E. 3. 15. 

9. Avowry made tor Tenure of 10 Acres of Land for Sit to the Legt 
of the Defendant. And per Fineux Ch. J. A Man may hold by Suit to 
the Leet, and to be Cryer at the Leet, or to be Collefor of Amercements of 
the Leet, or to repair a Bridge, High Way, or the like, or to keep a Bea. 
con for Fear of Enemies, or the like. Br. Tenures, pl. 35. cites 12 H. 
7. 18. 


10. The King may licence the Tenant to give in Tail to hold of Hinſcl. 
and fo, to make Feoffment to hold of himſelf and the King; and the; 
Lords may licence the Tenant Paravail to make Feoff ment in Fee to hold of 
himſelf ; and this notwith/tanding the Statute of Ona Emptores Terrarum; 
For this was made in Advantage of them, and theretore they may dif. 
pence with it. Per Fitzherbert J. Br. Tenures, pl. 2. cites 2) H. 8. 26, 


as of 
Lay, 


he 


n, (F) Of whom [a Man] ſhall hold by Creation of the 


wot to belong King, [or others.] At Common Laz. 
to this Divi- | 


tit. 1, D Efore Quia Emptores 'Terrarum, if the Tenant had made Feof. 
Aſſiſe, pl. ment in Fee, the Feoffee ſhould hold of his Feoffor and not of 


ee the Lord Paramount. ＋ ID. 6, 20, * 3 All. 8. Contra 33 E. 3+ An⸗ 
Br. Te- nuit y, 5 2. 
nures, 


24. cites 8. C. e tho” in the Grant no Mention was made of whom {he ſhould hold. Br. 
Tenures, 1 21. cites 4 H. 6. 20. S. P. per Cottiſmere. But if he had ſaid 'Teneadum de Capitali Do- 
mino, he ſhould hold of the Chief Lord. | | 

If he had made the Feoffment 8 without Reſervation of any Tenure, the Feoffee ſhould 
have holden of the Feoffor, as he he For Example, if he had holden by Knights Service, the 


d over ; 
Feoffee, by Creation of Law, had holden by KnightsService of the Feoffor, in Reſpect of the Tenure 
over by him; And therefore, if the Lord bad confirmed the Eſtate of the Feoffor, viz.. the Meſne to bold ty 
Fealty only (which was Socage) the Tenure between the Tenant and the Feoffor ſhould be Socage allo; 
becauſe the Tenure created by Law follows the Tenure, in reſpect <vhereof it <vas created. 2 Init. 501. 


2. [But] If Tenant in Tail makes Feoffment in Fee, Feoffee ſhall 
15 yo the Lord Paramount, and not of the Donor. 48 E. 3. 9. b. 
4 Þ. 6. 

3. So if Tenant in Tail leaſe for Life, which is a Otlcontinuante, 


by which he has a Reverſion in Fee, he ſhall hold of the Lord Part 
mount. + ID, 0, 2I, Quere. | 


4. J 
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I. If fines 050 Statute De] Donis, the Tenant gives in Tail the Where 


e ſhall hold of the Donor, and not of the Lord Paramount. _ is Lord 
5. ers 21. b. adjudged. 3 All. 8 Dub. 65 K _ 


| | | or other- 
wiſe, and the Tenant infor N. <uho gives to the Son of the Tenant in Tail, Tenendum de Capitali Domino, 
and the Donee dies, the Ifluz ſhail hold ir of his Donor, and he over of the Lord, but the Iſſue in Tail, 
nor the Tenant in Tail ſhall not hold of the Lord immediately; per Danby Ch. J. clearly; I nota, 
and ſo is 4 H. 6. But Littleron made a Doubt, becauſe no Notice was given to the Lord of the Feoft- 
ment. Br. Tenure, pl. 37. cites 2 E. 4. 6. 


5. So ik the Tenant of the King gives in Tail, the Donee ſhall hold Where 


of the Donor, and not of the King. 4 H. 6. 22. b. adjudged. 1% L 
gives in Tail, the King may chocſe to take the Tenant in Tail for his Tenant or the Donor, and this as well 


before Licence as after Licence ; for the Licence of Alienation is a Pardon for the Treff aſs, but this 


is no Concluſion to the King; But if he rakes the one for his Tenant, as by the Ward of the Heir of 
on; per Fitz- 


the one, or the like, he ſhail nor have the other after ; For he has determined his Electi 
herbert J. But ſee Contra 4 H. 6. 20, per Judicium. Br. Tenures, pl. 2 cites 27 H. 8. 26, 


6. Tf before Quia Emptores a Man had alien'd in Fee by Deed, re- 
Ez {crving a Rent, this ſhould create a Tenure without doubt, Contra 
33 E. z. Annuity, 52. : 

H. [So] Ik betore Quia Emptores Terrarum a Man had alten'd DA—D 
in Fee reſerving a Tenure to his Heirs, this had been a void Reſerva- Fol. 5or. 
tion, and by Creation of the Law he ſhall hold of him as he holds 


er. Co. Litt. 99. b. . | 
* In Aſſiſe [it was ſaid] for Clear Law, that where City, Borough, or 
Vill is teaſed to the Mayor, Burgeſs Ec. in Fee Farm, thoſe who hold Bur- 
gages or Land therein hold them immediately of the Mayor, Burgeſs and 
Corporation, and act of the King immediately. Br. Tenures, pl. 57. cites 
8 2 is a Law ordain'd, that if a Man aliens in Mortmain, and the 
King ſeiſes and grants it over; This fhall be held of the Chief Lords. Br. 
Tenure, pl. 3. (bis.) cites 33 H. 6. ). 

10. When a Man made Feoffment of Parcel of his Manor before the Sta- 
rute to hold of him, this was intended to hold of the Manor, and not-of his 
Perſon in Groſs ; Quod nota. Br. Avowry, pl. 60. cites 22 H. 6. 50. 

11, If before the Statute of Quia Emptores Terrarum, there had been 
Father and 2 Daughters, and the Father, being ſeiſed of one Acre of Land, 
enfeoff* thereof his eldeſt Daughter to hold of him and his Heirs by Fealty and 
12 4. and the Father dies, and the Seigniory deſcends unto the two Daugh- 
ters; Now the eldeſt Daughter ſhall hold of her younger Siſter by 
Fealty and 6 d. Perk. S. 656. | | 

12. If a Man ſeiſed of Land in Fee in Right of his Wife, and betore the Ind if the 
Statute of Quia Emptores Terrarum, the Husband alone enfeoffs a Stran- ene, 
ger, without ſaying more, the Feoffee ſhall hold of the Husband by ſuch 544 jenna in 
Services, as the Husband and his Wife held over; For the Husband the Feoft- 
alone did not hold over. But if the Husband and Wife had joined in the ment, to 
Feoftment; 20 hold of the Husband, theſe Words (to hold of the Husband) _ of => 
are void. And the Feoffee ſhall hold of the Husband and Wife by ſuch TY 3 
Services as they held over; So that if the Husband dies, and the Wife ſaying, the 
atter his Death accepts of the Services from the Feoffee, the ſhall not Feoffee ſhall 


avoid the Feoffment in a Cui in Vita. Perk. S. 660. n. 
Wife; So that if the Wife dies, the Feoffee ſhall hold of the Husband until the Feoffment be avoided by the 


. : Heir of the Wife in a Cui in Vita &c. and then the Heir ſhall hold of the Lord Paramount. Perk, 


S. 660. 


x ® 8 (G) What 
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(G) at Tenure the Law will create without expreſs 


Reſervation. 
And fo 1. JJ) Eoffee before Quia Emptores ſhould hold by the fame Ser. 
Renter „T ices as Feotlor held over. 45 E. 3. 15Þ, 3D, 6. 11, Co. 
the Feoffee; Litt. 99. b. | | + 
Burt if the | 


Feoffor himſelf holds over by Knights Service during his Life and no longer, and : 
Death his Heirs ſhall hold by Fealty only, or by other Services, now the Feoffes — un keis n 
hold of the Feoffor and his Heirs by like Services, Mutatis Mutandis. Perk. 8. 698. * 


If before 2. [So] Feoffee of Part, before the Statute, ſhould hold 
G Services as FLotfor cc. 3 I. 6. 11. would hold by the ſan 


Emprores Terrarum, there were 2 Jointenants of Lands or Houſes in Fee, which they held by Tai. 
and 2 s. Rent, or by Fealty and a Horſe, and they enfeoff a Stranger of the Lands or Houſes to bl of ove 
of them by Fealty and 12 d. The Feoftee ſhould hold the Moiety of him by Fealty and 12 d. becauſe by 
the Feoftment he did depart bur with a Molety in right, and yet he ſhall have the whole Rent which 
is Reſerved, notwithſtanding that it be a ſeverable Rent, becauſe it is reſerved only to him, and he 
may well reſerve the ſame unto him alone, e that he joined in Feoftment with his Coen 

panion &c. And the Feoftee ſhall hold the other m_— of the other Jointenant (to whom the R e{r.. 
vation was not made) by Fealty, and 12 d. Rent, and he and his Companion ſhall hold together the 
whole Land over by 2 8. becauſe then the Rent is ſeverable, and if they themſelves hold the ſame Land 
over by a Horſe, then it is ſaid, that the Feoffee ſhall hold the ſame Moicty of him by Fealty and a 
Horſe. Tamen Quære, becauſe he was Party unto the Reſervation made unto his Companion &c, 2 
if the Jointenants had enfeoffed a Stranger to hold both of them, or of one of them, and expreſſed no Services 
they are void Words, and the Feoffee fhall hold of them as they held over. Perk. S. 652. 


For the 3. [So] if before Quia Emptores, the 'Tenant by Knight Service 
22 granted the Land Tenendum per 1d tor all Services, & faciendo capi- 
talibus Dominis feodi debira Servitia pro prædicto, tha” by the firſt 


the Service 


to the Chief Mords he ſhould hold without more Mords by Socage, pet by the 
Lord as for [ai Mords he ſhould hold by ſuch Services as he held over. 49 E. 


ber e ba. 3. 11. Curia, 


nuſor [of the Fine by which the Grant was made] who is his Meſne, and ſo he holds of the Meſne imme- 
diately by thoſe Services; and therefore the Iſſue taken was, whether the Meſne held over of the Lord 
Paramount in Chivalry, or in Socage, and not whether the Tenant [Plaintiff] held of the Defendant 
his Meſne, in Chivalry or in Socage ; Quod nota. And per Perſey, By this Tenure, viz. Faciend' 
Servitia debita Capitali Domino &c. he ſhall pay the Rent &c. to him for the Meſne, but ſhall not do 
Homage, Fealty &c. which are Services Corporal; for thoſe ſhall be done by the Meſne himſelf. Note 
the Diverſity. Br. Tenure, pl. 10. cites 49 E. 3. 10. 

Perk. S. 635. S. P of a Fine by Grant and Render, and ſays, That in this Caſe the Conuſee holds 
of the Conuſor by 7s Service, notwithſtanding that he expreſsly ſays that he ſhall do the Services 
Capitalibus Dominis; for by theſe Words in this Caſe he ſhall not hold De Capitali Domino, becauſe 
there is a Tenure before expreſs'd in the Fine, viz. by theſe Words, Reddendum inde ad Feſtum &c. 
which Words make a Tenure of the Conuſor; ſo that if he ſhall hold De Capitali Domino, then he 
ſhall hold the Land of two ſeveral Lords, which the Law will not ſuffer in this Caſe. But if theſe 
Words were not in the Note of the Fine, viz. Reddendum inde ad Feſtum, viz. annuatim &c. pro om- 
nibus ſerviciis ſecularibus & demandis, then by the other Words the Conuſee ought to hold of the Lord 
Paramount by the like Services as the Conuſor held &c. 


8 4. If a Tenant gives in Tail, Donee ſhall hold by the ſame Ser⸗ 
8 8 vices as Oonor holds over. 1 Þ. 4. 2. 4 . 6. 20. anztdged ; for 
S. P. that Donor has the Ward of the Donee. Co. Litt. 23. 


Donee ſhall 

hold by the ſame Services as Donor does to his next Lord Paramount, except the Donees in Frankmar- 
riage, who ſhall hold quietly from all Manner of Services, unleſs from Fealty, till the th Degree 
paſt, and then the Iſſue ſhall hold of the Donor, or his Heirs, as they hold over. And Cole in 
his Comment, pag. 2. ſays, the Reaſon is, that when by Conſtruction of the Statute of W. 2. there 
was a Reverſion ſettled in the Donor, by Reaſon of the Donee's having an Eſtate of Inheritance, the 
Judges reſolved that he ſhould hold of his Donor, as his Donor held over ; as if the Tenant had made 
a Feoffment in Fee at the Common Law, the Feoffee ſhould have holden of the Feoffor as he held 


over; and before the Statute of W. 2. the Donee had holden of the Donor as of his Perſon, and mw of 
| 5 
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him as of his Reverſion; But if a Man makes a * Leaſe for Life, or Years, and reſerves nothing, he ſhall 
have Fealty only, and no Rent, tho' the Leſſor holds over by Rent &c. And this that Littleton ſays is re- 
gularly true, if the Donor makes no ſpecial Reſervation ; for then the ſpecial Reſervation excludes the 
Tenure which the Law would create. 

* Co. Litt. 143. a. S. P. | 

If he gives the Tenancy in Tail Tenendum de Capitalibus Dominis, this Tenendum is void, becauſe 
that the wy has made a "Fenure betwixt the Donor and the Donee &c. And then if the Tenendum 
ſhould be good, he ſhould hold the ſame Land of 2 Lords, which the Law will not ſuffer ; if not, 


that it be by Matter of Concluſion &c. Perk. S. 635.—2 Inſt. 505. S. P. 


5. Soff a Meſac gives the Meſnalty in Tail, the Donee ſhall hold of Lord, Meſne 
him by the lame Services as he holds over. F 1H, 4. 3. b. 5 and Tenant 


were, the 
Meſne acknowledged by Fine Sur Render to hold in Tail by 1 d. and rendring to the Lord the Services 
due. And by ſome, the Tenant ſhall hold of the Conuſor, and ſhall not render theſe Services, but 
only for the Conuſor, and not for himſelf; Quære. Br. Tenures, pl. 51. cites 21 E. 3. 49. 


6. [But] if Tenant by Grand Serjeanty of the King gives in Tail, the The Reaſon 
Donee, tho he cannot hold by Grand Serjeanty, yet he ſhall hold by u ones 
1ntxht Service, becaule it was included in Grand Serjeanty, Co. hold by 


Litt. 23. Grand Ser- 

| | jeanty is, be- 
cauſe no Man can hold by Grand Serjeanty but of the King only; and therefore ſince Grand Serjeanty 
includes Knight Service, he ſhall in this Caſe hold of the Donor by Knight Service. Co. Litt. 23. a. 


. Ik there be Lord, Meſne, and Tenant by Knight Service, and Br. Te- 
the Lord releaſes to the Meſne to hold in Socage, the Law will al⸗ 3 
ter the Tenure of the Tenant ; for he allo ſhall hold in Socage [or 5. C. per 


p.] 49 E. 3. 10. b. Perſey, 

quod Belk. 
omnino conceſſit. So if the Meſne releaſes to the Tenant, the Tenant ſhall hold per eadem Ser- 
vitia & Conſuetudines, as the Meſne did. 2 Inſt. 502. 


8. Tf there be Lord, Meſne, and Tenant by ſeveral Services, and the As if the 


Tenant gives in Tail, and after the Donor dies without Iſſue, hy which 1 44 


his Reverſion eſcheats to the Melne; in this Cale the Donee ſhall 14 the 
hold as the Meine holds over, and not as the Oonor held, becauſe Meme by 
the Meſnalty is now extinct, Co. Litt. 23. 12 d. andthe 


Tenant 
gives in Tail, without reſerving any Thing; ſo that he [the Donee] holds by 4 d. in ref pect of the 


Tenure over, and after the Reverſton eſcheats, now Donee ſhall hold by 12d. For the Meſnalty, 
which was 4 d. is extinct, and the Law reſerv'd the Tenure upon the Gift in Tail, in reſpect of the 
Meſnalty; and when the Meſnalty is extinct, the former Rent between the Donor and Donee is ex- 
tinct allo ; and then by the ſame Reaſon that the Donee ſhall take Advantage, if the Donor by Re- 
leaſe or Confirmation had holden by leſſer Services, by the ſame Reaſon he ſhall be prejudiced when he 
holds by greater Services. Co. Litt. 23. a. 


9. Ik a Man ſeiſed in Fee in Right of his Feme, Tenant by Knight Co. Litt. 23. 
Service, gives it in Tail, it ſeems that the Donee ſhall hold this of him 5% * 
by Knight Service; for till the Feme, or her Heir, purges the Oil „ng ok 

continuance, the Baron and his Heirs ſhall hold it of the Lord JIa- the Baron 


ramount by Knight Service. Contra Co. Litt. 23. by Knight 


Service, be- 
cauſe his Wife held the Land, and the Baron had nothing but in her Right; and in that Caſe the Ba- 
ron had gain'd a Reverſion by Wrong ; and therefore ſuch a Donee ſhall do Fealty only. 

If Husband ſeiſed of Land in Right of his Wife, makes a Feoffment in Fee, the Feoffee ſhall hold 
as the Wife held; for the Husband had nothing but in her Right. 2 Inſt. 502. 


10. Tf Tenant by Knight Service makes Gitt in Tail, reſerving Fealty 


md OO the Donee ſhall hold in Socage by Fealty and Rent, Co, 
LIT, 23. 


11. It ſeems, that if a Man gives Land pro Homagio & Servitiis to F. N. 
rendring 6 d. that he ſhall render 6 d. and Fealty, but not Homage; oy 
| ills 


ſays, that and his Heirs &c. But if the Lord can have the Services which the Meſue 


-— ___ * 
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this does not come in Reddendo. Br. Tenures, pl. y8. cites 28 E. + 
* Avowry 141. Brooke ſays, Quod quære; for it is not ſo faid 
there, | 

12. If 2 Jointenants were of Land, and before the Statute. of Quia 
emptores Terrarum one of them infeoffs a Stranger of what thereof belongs 
unto him, without reſerving any Thing, the Feoffee ſhall hold of his Feof. 
tor, by the Moiety of the Services by which the Feoffor and his Joint 
Companion beld over, if they held over by ſeveral Services &c. And 
notwithitanding this Feoffment the Feoffor, and he, who was his Joint 
Companion, ſhall hold the ſame Land over of their Lord as they held 
before, ſo as the Avowry of the Lord is not altered by this Feoffment. 
Perk. S. 653. | 


5 


(H) What Tenure the Law will create upon Extinguiſb- 
ment of the Tenure. 


1. IF a Meſnalty comes by Eſcheat to the Lord, the Seigniory is 
extinct, and yet the Lord ſhall hold by the ſame Services as he 
held before. Co. Litt. 99. b. 

2. If there are Lord, three Daughters meſnes, and Tenant, and two of 
the Daughters releaſe to the Tenant, or purchaſe of the Tenant, there they 
two hold two Parts of the Lord paramount by Extinguiſhment of the 
Meſnalty, and the third Part of the other Siſter; ſo that the Lord ſhall 
make ſeveral Avowries, and ſhall have ſeveral Actions; and in the Caſe 
of the Releaſe the Tenant ſhall hold two Parts of the Lord Paramount, 
and the third Part of the Siſter who did not releaſe. Br. Tenures, pl. 
23. cites 36 H. 6. J. | 

Litt.S. 140. 3. Lord, Meſne and Tenant by Frankalmoigne ; the Meſne dies without 
S. P. and Heir; the Tenant ſhall hold of the Lord by ſuch Services as the Mefne 
Coke, Pag. held of the Lord ; becauſe the Lord cannot have the ſame Services of 
99. b. in bis the Tenant as the Meſne had; for Service of Frankalmoign remains akuays 


Comment 6 . 
eee in the Blood of the Donor, and no other can have them beſides the Donor 


hereby it hag before of the 'Tenant, then he ſhall not have the ſame Services as he 


Pede Irony had of the Meſne before. J E. 4. 12. a. Per Needham. 


niory be 4. As if there are Lord Meſne and Tenant, and the Tenant is an Abbot in 
transferr'd Jure Eccleſiæ, and holds of the Meſne by 12d. and Fealty, and the Meſue 
by Act in Holds over of rhe Lord by 20 s. &c. in this Caſe if the Meſue dies without 


darkly Heir, the Tenant ſhall hold of the Lord by 12d. only, becauſe the Lord 


and thereby is nearer to the Land than he was before, and ſo may have the ſame Ser- 
the Privity vices as the Meſne had &c. » E. 4. 12. a. Per Needham. 

is alter*d 

then the Tenure in Frankalmoigne is turn'd to a [Tenure in Socage by Fealty, and that this new Te- 
nure created by Law ſhall, upon the Eſcheat, drown the Seigniory; for alevays the Seigniory, nearer to the 
Land, drowns the Seigniory, which is more remote off; and yet the Lord in this Caſe, to whom the 
Meſnalty is eſcheated, ſhall hold by the ſame Services that he held before the Eſchear. 


00 of 


Tenure. 
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(I) Of whom he ſhall hold. By expreſs Reſervation. 


1. IF at Common Law the Tenant made Feoffment Tenendum de Ca- 
iralibus Dominis, he ſhould not hold of the Feoffor, but of the 


Lord Paramount. 4H. 6. 000. 

2. Jf Tenant, ſince Donis Condittonalibus, gives in Tail Tenendum 
de Capitalibus Dominis, yet he ſhall not hold of the Lord Para- 
mount, but of the Oonor ; kor the Donor has a Reverſion, and ſo 
a Tenure * incident thereto, and theretvre ſhall not hold of both. 4 #0. 5%. 
I), 6. 21. b. 2 P. 4. 6. e og 

C. was 
ſeiſed of tero Marors in Fee, and held them of the King in Chivalry in Capite, and had I ue 
A. and B. and leaſed the Manor to C. for Term of his own Life, and the Remainder to B his younger 
Son, in Tail Jenendum de Capitali Domino; the Remainder #0 the rig ht Fleirs of the Donor. And the Donor 
died; and the Remainder deſcended to A. the eldeſt Son, and B. the youngeſt Son enter'd as in his Remainder; 
and the King was always ſeiſed of the Services by the Hands of A. and not by the Hands of B. And after- 
wards B. died, H. his Son within Age; and it was found by falſe Office, that B. aa, ſeiſed in Fee, and held 
of the King in Chief, and died ſeiſed his Heir within Age. And came A. the eldeſt Son, and travers'd 
the Office for this Matter. And it was demurr'd for the King; and after great Argument it was awarded, 
That the Hands of the King ſhould be amoy'd, and that A. ſhould be reſtored to the Ward; for it was 
agreed, that this Remainder to the viekt Heirs of R. the Donor, is only a Reverſion ; for the Fee was never 
our of him. And where the King has a very Tenant in Fee-Simple, ſo long as the Fee is not out of 
him, ſo long he reſts Tenant of the King; and he ſpall have the Eſcheat of him, if he be attainted of Felony ; 
and alſo the King cannot have two ſeveral Tenures of one and the ſame Land, Simul & Semel, that is to ſay, 
one of the Donor and another of the Donee ; and therefore if the Donee ſhall be immediately Tenant 
to the King, then the Donor ſhall hold of none; which is not fo, but the Donee ſhall hold of the Door, 
and the Donor of the King, ut ante Donum. And per Haul and June; At the firſt it was in the Election 
of the King to have elected the Donor or the Donee for his Tenant ; but where by the Acceptance of 
the King of the Services by the Hands of the Heir of the Donor, he ſhall hold of him. Burt the 
Judgment was as above; therefore Brooke ſays, it ſcems to him that this Opinion is not Law. Br. 
Tenures, pl. 21. cites 4 H. 6. 20. 

Where there is Lord and Tenant by Chivalry, or otherwiſe, and the Tenant infeoffs N. evho gives to the 
don of the Tenant in Tail Tenendum de Capitali Domino, and the Donee dies, the Iſſue ſhall hold it of his 
Donor, and he over of the Lord; but the Iſſue in Tail, nor the Tenant in Tail, hail not hold of the 
Lord immediately; quod nota, per Danby Ch. J for clear Law, and ſo is 4H. 6. But Littleton makes 
a Doubt, becauſe no Notice was given to the Lord of the Feoffment. Br. Tenures, pl. 37. cites 2 


E. 4. 6. 


3. So if the Tenant of the King gives in Tail Tenendum de Capi⸗ This ſeems 
talibus Dominis, yet he ſhall hold of the Oonor, and not of the 7.5 


King; for the ſatd Words are void. 4 Þ. 6. f 41. b. Champernoun's there being 
Cale adzudged. | no ſuch 


| | Page, and 
ſhould be 4 H. 6. 20. b. Br. Tenures, pl. 21. cites S. C. 8 that thoſe Words, if re- 
ferr'd to the Donee, are void; but where Gift is made in Tail, the 


Remainder over in Fee, there tlie 
Tenant in Tail ſhall holi of the chief Lord, Note the Diverſity. Per Cheyney & Martin, 
Juſtices. 5 | 

If the Tenart of the King gives in Tail, and the Tenant in Tail dies ſeiſed, the King ſhall not have any 
thing thereby; for the Tenant in Tail holds of his Donor, and the King may receive the Rent and Ser- 
vices of the Donor by the Hands of the Tenant in Tail, and yet he holds of the Donor. Per Wood, 


Keble, and Tremaile, J. quod affirmatur per omnes. Br. Tenures, pl. 96. cites 4 H. 7. 16. 


4. At the Common Law, before the Statute of Quia Emptores Sec Referva- 
Terrarum, if a Man had granted Land to hold ot his Heirs, it would tion, (C) pl. 


be a void Reſervation to his Þeirs, and the Law would create a 


Tenure of himſelf, as he held over. Co. Litt. 99. h. 3 
5. Ik Lands held of a common Perſon come ta the Ring by Eſcheat r Br. 


Tenures, pl. 


by Attainder of the Tenant of Treaſon, and the King grants thoſe / dites © C 
Lands to another by theſe Words, Tenendum de Capirali Domino per —S. C. cited 
Servitia Debira & Conſueta, they ſhall be held of the chief Lords as and relied 
they were before, and not of the King. + 33 H. 6. 7, by Priſot. Co, den on, 
6, Holyns 6. Reivived. * 6 AM 


Molyns's Caſe, and ſays that with this accords 8 E. 3. 283. And as to the Caſe of 27 H. S. [which is 
a H h h at 


Tenure. 


at Br. Parliament. pl. 77. and is in at Tir. Statutes (E. 8) pl. 2. and at pl. 9. below] it was anſwer's and 
reſolved, That that Caſe was not like to this Caſe, for 4 Saving cannot ſave that which is not in Efſe - 
But in the ſaid Book (of 27 H. 8.) it is further ſaid, viz that (Here are not Words of Gift or Re. 
viving.) But that here in the Caſe at Bar, (viz. Molyns's Caſe) the Grant of the King amounts in 
Judgment of Law to a Reviving of the ancient Seigniory. Hill. 40 Eliz. in Scaccario. 8. C. of 
Molyns cited 8 Rep. 77. a. and affirn'd for good Law. | 


This Cafe 6. Tf the King Lord, B. Meſne, and C. Tenant, are of a Mano 

was cler a ald the Lenant is attainted of Treaſon, and Office ts round thereon 
e's or >. And after the King grants the Manor to J. S. in Fee Tenendum de nodis 
131, a. Trin. Hæredibus & Succeſſoribus noſtris, & aliis Capitalibus Dominis feodi 


9. Jac. in the illius per Servitia inde debita & de jure conſueta; this ſhall revive the 


210 


— 2 


— T3 ” *24# 


r ä 


3 


— 


N Tenure of the Meine, and of the King as Lord Paramount. Co, 


Bewley's 6. Molyns, $5. b. 6, Kelolved, 
Caſe, which 
ſee, Infra, pl. 20. | 

So if the King be Lord, A. Meſne, C Meſne, and D. Tenant, and the Tenancy comes to the Hands of ths 
King by Förteiture or Conveyance, the King grants the Lands to another in Fee, (Tenend' de Capitali Domino 
der ſervitia debitz, & conſuera) this Grant ſhall revive not only the immediate Tenure of C. but of A. 
and of the King alſo; albeit the Tenend' de Capitali Domino be in the ſingular Number, (as the Sta- 
ture ſpeales) yer it is as much as Capitalibus Dominis. 2 Inſt. 501, 502. 


7. But in the ſaid Caſe, if the King grants the Land to J. S. 
Tenendum de Nobis, this thall not revive the Tenure of the Meſne, 
but he hail hold of the King only. Co. 6. Molyns, 6. 
8. Ik the King purchaſes Land held of other Lords, all the Seig- 
niories by this are extinct; and if che King atrerwards grants the 
N to 1 to hold of him, he thall hold only of the King. 47 
J. 21, b. 
See Supra, by Ik the King has Land by Forteiture of Treaſon, by this all Te- 
BEES - nures are extinct as weil of the King as of others; and if this 
If the King Land be atrer given to another by Parliament, ſaving to all others their 
has a Tenan- Rights, Rents, Services, &c. there the Selgniories of common Per⸗ 
cy by For- {0611s ar? not revived. 27 H. 8. Brook, jarliament. 74. [Br. N. 
teirure or. C.] 27 1), 8. S. 92. Davies Proxies 4. becauſe the ſaving cannot 
he does by fave that which is not in Elle. 


Cov n alien | , | 
them to hold of himſelf, the Lord may ſue by Petition, and have a Scire Facias againſt the Patentee 
to repeal the Patent, and to reſe iſe the Land, and then it ſhall be granted Tenendum de Capitali Domino. 
F. N. B. 159. (A) in the new Notes there (c) cites 20 Aſſ. 124. 46 E. 3. Petition 19. 17 E. z. 59. but 
ſays it is intended of an Alienation in Fee, and cites 3 E. 3. 10. 


10. A. acknowledged to B. by Fine for Term of his Life Tenendum de 
Capitali Domino ; and the Fine was rejected by reaſon ot the Reverſion 
in the Conuſor. But it was received Tenendun of the Conuſor, and ren- 
dering to the chief Lord the Service due for the Connſor, quod nota, and 
not tor himſelt. Br. Tenures, pl. 6. cites 14 E. 3. and Fitzh. Fine 
S§. 

Ii. Fine was levied to A. to. hold of the Donor in Chivalry, the Re- 
mainder to B. in Tail to hold of the Donor by the 12th Part of a Knight's 
Fee, and doing to the chief Lord the Service due for the Doncr ; and it was 
received; tor then the Donee ſhall make 2 Eſcuages, one to the Donor, 
and another to the chief Lord for the Donor ; and therefore theſe 
Words (Doing to the chief Lord) were ouſted &c. And ſee there that the 
Tenant for Life may hold by one Service, and he in Remainder by another 
Service. Br. Tenures, pl. 68. cites 19 E. 3. & Fitzh. Fine 71. 

12. If there were Lord, Meſue, and Tenant, and before the Statute 
the Tenant infeoffs a Stranger of the Tenancy, to hold of the Lord Para- 
mount, the ſame is void. But if the Feoffment were made to held of the 
Meſne, it were good; and he ſhall hold of him by the ſame Services, 
which the Feoffor held of the Meſne ; bur the Tenant cannot make a 


new 'Tenure between his Meſne and his Feoſtee by new Services, for y 
| | 3 the 


1 Me 4 "* 4 7 * * * * — 7 * *; - 1 e _ - : . x — 
—— — — * 1 3 1 e — P PP 2 - l : 7 . —— 
— — * p yy — — n 


9 


* 


— = > the. [4 3 — — 
Tenure. 211 


f 


che Services reſerved, the Meſne is a Stranger. And if the Zenant had 
enfeoff d a Stranger, before the Statute &c. to hold of him and the Meſne, 
che Feoffee ſhould have holden only of his Feoffor. Perk. S. 667. cites 
T. / E. 4. 11. and F. 2 E. 4. 5. | 

13. And if the Tenant before the Statute had enfeoffed F. F. to hold of 
the Meſne and Z. K. the Feoffee thould have holden only of the Meſae. 
Perk. S. 668. 

14. If before the Statute there had been a Woman Seignoreſs, and Te- 
nant, and the Woman had taken Husband, and the Tenant enfeoffed a 
Stranger to hold of the Husband, it is a void Tenure, and the Feoffee 
{hall hold of his Feoffor &c. Perk. S. 668. 

15. And it there had been 2 joint Lords and Tenant, and before the 
Statute the Tenant had enfeoffed a Stranger to hold of him, and one of the 
joint Lords, it is a void Tenure, and the Feoffee thould hold of his 
Feoffor. Perk. S. 668. | l 

16. If Lord and enant had been before the Statute of 2 Acres of $ if there 
Land, and the Tenant had thereof enfeoffed a Stranger to hold one Acre had been 


of the Lord Paramount, and to hold the other Acre of himſelf, the fame is e mg 
good &c. Perk. 8. %. | | before : 


| the Statute | 
&c. and they had enfeoffed a Stranger, and one of them had aſſign'd the Feoffee to hold of the Lord Para | 
mount, and the other had aſſign d the Feoffee to hold of himſelf &c. the ſame had been good &c. Perk. 8. 


669. ; 


17. It Lord and Tenant had been before the Statute &c. and the 
Lord granted his Seignory unto a Stranger, and the Tenant enfeoffed another 
Stranger to hold of the Grantee of the Lord, the ſame had amounted unro 
an Atrornment, and alſo to make a new 'Tenure ; and yet the Grantee is + 
a Stranger unto the Reſervation of the Seigniory between the Grantor 
and the Tenant. But as to that, it may be ſaid, that there is a Privit 
by Matter en fait, viz. by the Grant with the Attornment; and fo it mall 
be, not withſtanding the Lord had granted it unto the Uſe of the 
Grantor &c. And the fame Law is where a Meſualty eſcheats, mutatis 
mutandis, Perk. S. 669. | 

18. It the Feoftor &c. or Donor & or Leſſor for Life, had reſerve 
unto him upon the Feoftment before the Statute ; Or had reſerved unto 
him upon the Gift or Leaſe, after the ſaid Statute, Knights Service, or 
Fealty, and 10 s. or a Horſe &c. and dies, his Heir ſhall have only Fealty ; 
becauſe the Reſervation does not extend unto the Heir of the Feoffor, 
Donor, or Leffor. Perk. S. 699. 

19. Tenant tor Lite and Tenant in Tail are not wholly excluded out 
of the Statute of Ha Emptores &c. cap. 3. by Force of the Words 
there (in feodo ſimplici;) For where the whole Fee Simple paſtes our 
of the Feoffor, there this Act extends to Eſtates for Life and in Tail, as if 
an Eſtate for Lite, or in Tail be made of Land, the Remainder in Fee, ; 
there then Tenent for Lite or in Tail thall hold de Capitali Domino by | | 
Force of this Act, but otherwiſe it is when a Rever/ion remains in the Do- 
nor or Leſſor. For if a Man at this Day make Gitr in Tail, Tenend' de 1 
capitalibus dominis feodi &c. theſe Words are void, and he ſhall hold | | 
of the Donor. 2 Inſt. 505. * | 

20, Tenant was attainted of Treafon, and his Manor &c. forfeited to Ibid.r31. the 
E. 2. who granted the ſame to J. S. in Fee, Teuendum de Nobis & Hære- l 
dibus noſtris per Servitium feodi militis in perperuum, and 10 I. Rent, 3 4 
Et faciendo aliis Capitalibus Dominis feodi illius, ſi qui fuerint, Redditus & py E. 3. 

Servitia inde debita antequam ad manus noftras taliter devenerunt, ſalvis 283. 17 E. 3. 
Nobis & Heredibus noſtris feodis militum Ec. Reſolved by the 2 Chief 59 b. 25 E 
l uſtices, and Chief Baron, Troy Tenure of the Meſne is revived, 7 7 8 il 

1 f 3. IIt. Feti- 


notwithſtanding the Ki it of reſerved to himſelf other Services, tion, 19. 
vz. Knight-Service, where he ve, lefore the Attainder held of the 49 E. z 
che a 


l 3. 10. 
- * o 7 A 
King in Socage; and th King has reſerved other Rent, yet becauſe 22 Ag 53, 


; | t Af. 30. 


TOES —— r 3 


1 Tag Fg" n 


— N * — * 
2 hs 


212 90 Tenure. 


n 


4 H 6. 20 the King, for his Honour, &c. expreſsly intends to revive the Meſpalty 
33 H. 6, 7. (which by the Tenant's Attainder was extinct, according to the Ri £ 


1 of Law) the Clauſe of Revivor ſhall be conſtrued to precede, and 5 


the ſaid Reſtitution of an ancient Right ſhall be preferr'd. 9g Rep. 130. b. ; 1 
Hooks a Di- Trin. 9 Jac. in the Court of Wards. Bewley's Caſe. * 
terſity be- 

19 22 Creation of a new» Tenure without any Aſpect to an ancient Right, for there the firſt Reſervation ſhall 
ſtand, and between Reſtitution of an ancient Tenure ;, For this ſhall be preferred before the Reſervatio 
which is mention'd firſt. Nota a good Diverſity. 35 


nm 


W Upon what Reſervation | the Tenure] ſhall be by 
pl. 17, 18; Knight Service of the King, and where without Re. 


ſervation. Tenure by Knight Service of the King. 


* Br. _ 1. I F the King grants Land and reſerves no Manner Ok ching, nor 

1 ſpeaks of any thing in this Cale for Mon-Certainty, it ſhall be 

8 2 cites adjudged by Knight Service. * 33 . 6, 7. by Priiot, Co. 9. Lowe, 
Ao 123, | 


Br. Tenures, 2. Tf the Ring grants the Farm of a Vill in Fee to hold of him by 
pl. 7. cites the Services due and accuſtomable, thts ſhall be a Tenure by Knight 
4+ F. 3-45- Service; For it ſhall be by the Services which are molt for the 
Ring's Advantage, Scilicet, by Kntght Service. 44 Aff, 22. by ail 
the Juſtices adzudge. 44 E. 3. 45. 
* Br. Te- 3. So ik the King leates tor Lite a Farm of a Vill, and after con- 
nures, pl. 7. firms to him in Fee to hold, per Servitia inde debita & conſueta, it 
enes 8 C. ſhall be by the Services which are moſt for the King's Advan⸗ 
tage 855 is to ſay, by Knight Service. 44 All. 22. adjudged. 
So where me Tf the Ving grants Land, and reſerves 10 8. Rent a Vear, and 
en does not mention how ir ſhall be held, it ſhall be held by Socage, in 
Lands Te- AS much as there is a ſpectal Reſervation made. See 33 0. 6, 7. 


nendum de | | ; 

nobis &c. by the Service of a red Roſe yearly at the Feaſt of St. John the Bapriſt pro omnibus aliis Servitiis. 
It was objected that Tenure cannot be by Service of a Roſe only pro omnibus aliis Servitiis, becauſe 
Homage or Fealty at leaſt, is incident to every Tenure ; and therefore fince other Services ſhall be 
annex'd, it ſhall be ſuch as is the beſt for the King and the moſt high, which is Knight Service, and 
this for the Uncertainty. But reſolved, That fince Fealty is incident to every Rent-Service, the Law 
annexes Fealty to the ſaid Rent, and then the Words Pro omnibus aliis Servitiis, ſhall be intended ſuch 
Services which the Law does not imply or add thereto ; So that the Tenure ſhall be by a Roſe and Fealty. 
6 Rep. 6. b. 7. a. Paſch. 43 Eli. la Scaccario, W heeler's Caſe. Cites S. C. 


* Br. Te- 5, Tf the King grants Land Abſque aliquo inde reddendo, yet he 
nures, . ſhall hold by Knight Service. Co. 9. Lowe, 123. * 33 Þ, 6, J. by 


Cites S. C. 


but Brooke Priſot. 


ſays, Quære, 7 3 
hoc. But it was reſolved, that by Operation of Law, it ſhall be held of the King in Capite by 


Knight Service, according to the Rate and Proportion of the Land which belongs to a Knight's Fee: 
And the principal Caſe is more ſtrong, becauſe the King, upon the Grant of the Services, Imited the 
Tenurę to be by Fealty only for all Services, Exactions, and Demands. 9 Rep. 123. b. Trin. 7 Jac. in 
the Court of Wards, Anthony Low's Caſe. | 


6. The 
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6. The Beginning of a Manor was, when the King gave 1000 Acres of 
Land, or a greater or leſſer Parcel of Land unto one of his Subjects, and 
his Heirs, 70 hold of him and his Heirs, which Tenure is Knights Ser- 
vice at leaſt. Perk. S. 670. „„ 


* . 
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( L) Tenure #7 Capite. What Perſon may create it. 


l. Count Palatine, who has Jura Regalia granted to him, may see (0) 
create a Tenure in Capite to hold of himſelf; tor by the vl. 4 

Grant it is in a Manner disjoin d from the Crown and out of the 
King (and he is made a Petty Ring.) Da. 1. County Palatine. 
62. 66. | | Eb 

2. But it ſeems the King cannot grant ſuch Power to a particular 
Man, without granting ſuch Royal juriſdicton as the Count has. 

3. It appears that Land was held of the Earl of Cheſter in Capite. 
D. 13. El. 303. 19 El. 359. ä 

4. So Land was held of che Biſhop of Durham in Capite. 10 El. D. 27). 
2. 5). 5 | 
+ But a Tenure in Capite cannot be created = a Subject who is Tenure in 
merely in Condition of a Subject, and has no ſuch Power granted to Capite #s 
him. Oa. 1. 66. b. D. 30. D. 3. 44. only of the 


Perſon of the 
| | King, and 
not <vhere be holds of him as of an Honour, Manor, Caſtle &c. unleſs of certain ancient Honours as appears in 
the Exchequer, and likewiſe how a Man ſhall hold of the King, and of the ancient Lord by Recovery 
by Default in Præcipe in Capite, where the Land is not held of the King in Fact, and this by Reaſon 
of the Concluſion. Br. Tenures, pl. 65. cites F. N. B. Fol. 5. Br. Lenures, pl. 99. cites S. C. 

No Tenure created by a Subject, tho' it be a Tenure in Groſs of his Perſon, can by any Poſſibili 
grow or aſpire to be a Tenure in Capite of the King. And therefore if the Prince or other Subject 
create ſuch Tenure of his Perſon, and after is made King, this does not become Tenure in Chief Arg. 
Day. Rep. 59. a. in the Caſe of the County Palatine of Wexford. i 


6. As the Prince cannot Create a Tenure in Capite. D. 30. Y. 75 (L. 2) 
| pl. 11. | 


| \ Land cannot be held of the Duke of Cornwall in Chief by —_ 


Service. . 9 Þ. 5. B. B. Rot, 85. admitted, Contra 43 A 


8 


* 


(L. 2) fat ſhall be ſaid a Tenure in Capite, fea) 

| 8 in Capite ex 

. . Vi Termini, 

l. A Van may hold of the King in Capire as of an Honour, which is a Tenure 
was the ancient Inheritance of the Crown; thts appears by the in groß, and 


ry 


Writ founded upon the Statute of 1 E. z. cap. 12, 13. quod Biden ne be 
leems the Reaſon ts, becauſe by Preſcription the Tenements held of being ſpoken 
thole Ancient Honours have uled to draw the lame Prerogative as Sui 
other Tenures in Capite. 


| excellentiam 

intended of the Kivg ; for he is Caput Reipublice. Co. Litt. 73 a. 

Regularly a Tenure of the King, as of bis Perſon, is a Tenure in Capite, ſo call'd Propter excellentiam, 

becauſe the Head is the principal Part of the Body, and he that holds of any common Perſon as of his 

erſon, he in Truth holds in Capite; but again, Propter excellentiam, it is only in common Under- 

ſtanding applied to the King, and that a Sejgniory 4 cemmen Perſon is called a Tenure in groſs, that is, by 
Itſelf, and not link'd or tied to any Manor &c. Litt. 108. a. : 


li i FR 2. ff 
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Br: Ta: 2. Tf a Man holds of the King as of his Crown of the Honour of 
ures, peer. Berkhamſtead, this is a Tenure in chief. 21 E. 3. 41. b. 
That in Ward the Prince counted that a Man held of the King in Chivalry as of his Crown of the 
Honour of Birkhamſtead by Service of Chivalry; and that the King had given the ſame Honour to him 
and his Heirs Kings of England &c. Brooke ſays, That ſo it ſeems that ſome Honour may be held in Ca 
4 And yet ſee Magna Charta, that all Honours are not in Capite; for it is not properly in Cavite, 
ut where he holds of the King as of his Perſon, and not of the Manor or Hononr. ws; Cited 
Arg Dav. Rep. 59.4 in the Caſe of the County Palatine of Wexford, that the Prince ſhall not have 
the Prerogative of Capite Tenure during the Life of the King. 


An Foncur is the moſt noble Seigniory of all others, and originally created by the King, b 
afterwards be granted to others. S. Le. 108. a. a / 55 but may 


Rae. z. [So) if a Man holds of the King as of his Honour of H. by the 
nure in Ca- Service of Render of 108. ad Wardam Caſtri Dover, this was a Te: 


pire, and b 


* ? A+*3t 1 vip r ; 

Knights © NUre in Capite. This appears by the Wrtt of Livery in the Regiſter 
Service; and 296. U. Which kee allo in Fitz. Ia. 225. E. and there 256. A, Fits, 
19 1 * obſerves upon the Writ this to be a Tenure in chiet. 
cient Time he ſhould guard the Caſtle; and that now the King has taken the Rent for the ſame, and 
yet the taking the Rent does not alter the Nature of the Tenure. Quære. F. N. B. 256. (A) 

A Manor was held per Redditum 8 5s. 1 d. ad I ardum Caſtri de Dover &c. Reſolved that this is a 
Socage Tenure. Litt. Rep. 47. Trin. 3 Car. C. B. Stevens v. Holmes. 


4. In Time of E. 2. a Man held of the K ing in Capite ut de Honore 


Abbathiæ Mariz. This appears by the Writ in Fitz, Na. 256. a, 
Some Ho- 5. There are 4 Honours, of which Land being holden, they are Te- 
yours be. nures in Capite, that 18 to ſay, they ſhall ſue Livery, and the King 
Part of Pe. (Yall have the ſame Jrerogatives by them as by other Tenures in 
verel, and of Chiek of his Perſon, and thoſe are Bononia, Haggonett, * Pevyerell, 
others. Br. and Parcel of Dover, and the Courſe of the Court of Wards is 
1 a agreeing herewith tor thoſe at this Day. Co, Lite, 77. for all ex: 
1s kept Dover. But there is mentioned alſo the Honour of f Ralegh; 
* I was blit ee 34 D. 8. S. 330. Brook cites z E. 3. Rot, 2. in the Ex- 
. chequer, that this is not Tenure in chiek. . 
cordingly. : 
Ley. 73 Trin. 17 Jac. in the Court of Wards in Churche's Caſe, for the Manor of Wood Mortimer 
in Eflex ; and there {aid that this Honour of Peverel (there call'd Penerel) was call'd and known by 
the ſeveral Names of Hatfie!d Peverell, ſometimes Peverel London, and ſometimes the Honour of Hatfe!d 
Peverel of London; but that all was in Truth but one Honour, and not diverſe. 

+ It was found that a Man beld of the King in Chivalry in Capite, as of his Honour of Raylegh ; and it 
was taken to be no Tenure in Capite, but Tenure you Honour; and therefore the Heir ſhail have Ouſter 
le Main of his other Lands, which ſhould not be if it had been in Capite ; for then rhe King ſhould 
have all in Ward by his Prerogative. Br. Tenures, pl. 94. cites 3 E. 3. Rot. 2. in the Exchequer. And 
ſuch another Matter there 5 H. 6. Ro. 4. Ex parte Remembr* Theſaurarii; Hut otherwile it is, if tHe 
Honcur be annexed to the Crown ; for then the Honour is in Capite. And Anno 11 Hf. 7. the Honour of 
Raylegh was annexed to the Crown, therefore now this is in Capite. But where the King gives Land to 
held of him by Fealty, and 2 d. pro omnibus Serviciis, this is Socage in Capite; for it is of the Perſon of the 


King. Contra if it was to hold as of the Manor of B. Note the Difference. Br. Tenures, pl. 94. cites 
33 H. 8 | | 
33 Ul. 8. 


manifeſt Which is a County Palatine. Co. Litt. 77. _ 

7 7. Ma Man holds of che King, as of his Principality of Wales, by 
the“ Service of going into the War of the Prince at the Charges of the 
Difference le. Prince, this is not any Tenure in chief, f O. 17. 18 El. 344 3- 
tween the | 

Caſe of the Principality of Wales, 17 El. 345. a. and the Caſe of the County Palatine; for where before 
the Subjection of Wales to the Crown of England, a Man held Land of the Prince of Wales by Ser- 
vice to go in his War; this was not Tenure of which the Common Law could take Notice; for this 
Principality of J/ales was not governed by the Common Law, but was a Dominion by itſelf, and had its proper 
Laws and Cuftoms : And for this Reaſon when this Country was reduced under the Subjection of the 
Crown of England, ſuch Tenure as was of the Prince of Wales, could not become a Capite Tenure of 
the King of England. But every County Palatine, as well in Ireland as in England, <vas originally Par- 
cel of the ſame Realm, and derived from the Grown, and was always governed by the Lacus of England, and 


the Lands there were held by Services aud Tenures, of which the Common Law took Notice, — 3 


There isa 6. So a Man map hold in Capite as of the Dutchy of Lancaſter, 
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Tenure. 215 
Lord had a ſeveral Juriſdiction and Seigniory ſeparate from the Crown ; and therefore the Tens in 6 
e of the Count) Palatine, is of the ſame Nature wvith the Tenure in Capite of the King, and fo being come 
wy Crown, ſhall be Tenure in chief of the King, as it was before of the County Palatine. And the 
Reaſon of this Difference appears fully in 19 H. 6. 12. Reſolved per Cur. Dav. Rep. 67. a. Trin. 9 


he Exchequer, the Caſe of the County Palatine of Wexford. 


- — 
i . — 


Jac. in t b Ap. David's Caf C cired D | 4 3 
344. b. 345. Ap-David's Caſe.— C. cited D. 3 59. b. Marg. pl. 3. and that it was only a 
1 1 2 E cited Arg. Dav. Rep. 59. b. in the Caſe of the County Palatine of Wexford. 


And ſays, See the Statute of Magna Charta, cap. 32. and the Book of 28 H. 6. 11. b. to this Purpoſe. 


9. Tf the King grants Land to hold of any of thoſe ancient Honours Ley's Rep. 
by Knight Service, and not in Capite, this is a Tenure as of the Po. Patch. 7 
nour, and not a Tenure in Capite. aſter Cholmley faid that this ac. Lend 


was one C/ark's Cale, in the Court of Wards. 5 Car. ſo reſolved not 7 Carr] 


per Curtam. S.C and 

; / ; it was found 
that that the Land was held of the Honour of Peverel by Knight Service, and not in Capite; and the 
Doubt was, becauſe it appears 29 H. 8. Br. Livery 58. that but Part of Peverel is in Capite; where- 
upon the Chief Juſtices and Chief Baron Aſſiſtants reſolved that it was a mean Tenure by Knight Ser- 
vice; for the expreſs finding it not to be in Capite, imports the Land to be Parcel of that Part of the 
Honour of Peverell which is no Parcel of the old Honour of Peverell ; And ir was decreed accordingly, 


9. Ik a Man holds of a common Perſon, as of an Honour or Manor It ſeems 
by Knight Service, and this Honour or Manor comes to the King by == is not 
* Eſchear, that ts to ſay, Attainder æc. or by Purchaſe, or the like, he er om. 
ſhall hold of the King, wad the Honour and Manor as before, and wenc'd in 
ſhallnot hold in chief. D. 30 . 8. 44 27. 1 El. 168. 18 D. Pala- Ancient 
tine 63. Magna Charta, cap. 3 1. f 29 D. 8. S. 113. Times upon 


. the Grants 
of the K ing to defend their Perſons, and their Crown and Royalty againſt Enemies and Rebels. D. 43. 
pl. 28. Gilbert's Caſe. 
* Co. Litt. 108. a. S. P. 
+ Br. Tenures, pl. 61. cites 29 H. 8. S. C. — — Br. Livery, pl. 57. cites S. C. 


10. Ik the King gives Land to hold of him, as of an Honour or Ma- It is all one 
nor, which is not any of the Ancient Honours, this is not a Tenure in 2 the 
Capite. D. 30 Y. 8. S. 113. | ne. N 

nendum de 


Land Te- 
nobis ut de Manerio Sc. in Capite, and where the Words are tranſpoſed, viz. De nobis in Capite ut de Ma- 
neria &. For when in the Beginning or End it is expreſsly limited to be held Ut de Manerio, the 
Tenure of the Perſon is abundant. 12 Rep. 135. Eſtwick's Caſe This was held as a Meſne Te- 
nure, and not a Tenure in Capite. Ibid. 136. cites Baron Luke's Caſe. 5 


11 A Tenure in Captte ought to commence and take its original 
Creation by rhe King himtelt, and not by any Subject. D. 30 Þ, 8. 
44. 29. [30] For this Tenure, which ts created by a Subject, cannot 
by any Beans after be a Tenure in chtek. 


12. I Tenure in Capite is a Tenure of the King as of his Crown, And not 
that is, as he is King, and of his Perſon. Co. Litt. 108. jg} 
the King, as of any Honour, Caftle, Manor &c. Co. Litt. 108. a. ——PF. N. B. 5 (K) accordingly, 
and that becauſe the Writ of Right, in ſuch Caſe of its being held of an Honour & c ſhall be directed un- 
to the Bailiff of the Honour or Caſtle, or Manor to do Right. Bur when the Lands are held of the 
King as of his Crown, they are not held of any Manor, Caſtle, or Honour, but _— of the King as 
King, and of the King's Crown as of a Seigniory by itſelf in grofs, and in chief above all other 
Seigniories. D. 44. b. Mich. 30 H. 8. pl. 44 8. P Gilbert 's Cafe ; and that if Writ of Right be 
brought of Lands held of the King in chief, the Writ ſhall be directed to the Sheriff. | 


13. Tf a Man holds of a common Perſon in groſs, as of his Perſon, S. P. Arg. 
and this Seigniory eſcheats to the King (tho it be by Attainder of mg . | 
Treaſon) he holdeth [of the] Perſon of the King, yet he doch not hold J ol ine 

In Captte, becauſe the Original Tenure was not created by the King. County Pa- 


Ca. Litt. 108. | 9 


14. Tf 


| 
| 


216 Tenure. Go one 


rony, Ma- of our Men, unleſs he that held the Barony or Eſcheat otherwiſe held of us 


- 
3 


Br. Tenures, 14. If the King purchaſes a Manor, of which J. S. holds in CH 
* 2 valry; and after the King grants over the Man! to J. D. r 
>S. C.cired the Services of |. 8. Noln J. S. holds of the Ring as of his Pers 
Arg. Day. ſon, pet he ſhall not hold in Capite, that is to ſay, to ſubject him to 
Kep- 59-2. the Jrerogative of the 1 of a Capite Tenure, but ſhall hold ag 
of the Coun. he held betore; for the Act of the King ſhall not prejudice the Tenant 
ty ea 29 P. 8. S. 113, n 


S. C. cited 15. Ik the Prince, before Quia Emptores Terrarum, had created a 
„% Tenure ot his Perſon, and after had been made King; pet this is not 


in he Le A Tenure in Capite, becauſe in the Creation it was not a T 
of the Coun- in Capite. D. 30. H. 8. 44. 30. [31] enure 


ty Palatine of 
Wextord. 


Yet the 16. Ik the King Lord, Meſne, and Tenant ate, and M 
Seigniory is holds of the King in Capite, and after the Meſne dies 8 Hel 


one, an 


g , . p p , . * 
be Neſnal- Or is attaint of Felony, or dies, and the King is Heir to him, ort 

1 is come King oe che Menalty, yet the Tenant thall not hold in Chiee 
in licu becaule this Tenure was not derived from the Crown, but by a 
thereof. Ibid. Meine, D. 30. Y. 8. 44. 30. [ 3 I | f We 


—2 Le. 80. | 

pl. 169. 29 Eliz. in the Exchequer, the Biſhop of London's Caſe. The Meſne held in Chief, and the 

Tenant by Knight's Service, and the Manor eſcheated by Attainder. The 1 5 was, If the Te- 

nancy ſhould be holden in Chief. Manwood ſaid, it had been held, That no Tenure in Capite may be, 

—_— by Creation of the King. 2 Le. 214. pl. 347. Mich. 29 Eliz. S. C. in almoſt the ſame 
ords. | | 


4 


17. Ik the King at this Day gives Land in Tail, to hold of him in 
Capite, this Tenure is a Tenure in Capite of the Perſon of the 
King, and not incident to the Reverſton, nor ſhall paſs by Grant of 
the Keverfion. D. 30. D. 8. 44. 35. [36] | 
He that 18. Magna Charta, cap. 31. 1 any Man hold of any Eſcheat, as of the 
holds of the Honor of Mallingford, Nottingham, Boloin, or * of any other Eſcheats 


rs oe which be in our Hands, and are Baronies, and die, his Heir ſhall give none 
Perſon of the her Relief, nor do no other Service to us than he ſhould to the Baron, if it 


King, and were in the Barons Hand. 
not of any And We in the ſame Wiſe ſhall hold it as the Baron held it; neither ſpall 
Honor, Ba- e have, by Occaſion of any Barony or Eſcheat, any Eſcheat or keeping of any 


nor, or - 
Seigniory ; in Chief. 
and it ap- | 

pears farther in our Books, that he that holds of the King in Chief, muſt not only hold of the Perſon of the 
King, but the Tenure muſt be created by the King, or ſome one of the Progenitors, or Predeceſſors, Kings 
of this Realm, to defend his Perſon and Crown, otherwiſe he ſhall have no Prerogative by reaſon of 
it; for no Prerogative can be annex'd to a Tenure created by a Subject. Note, here is not named the 
Honour of Lancaſter, which was an ancient Honour ever ſince the Conqueſt, which E. 3. raiſed to 
a County Palatine, as in the 4 Part of the Inſtitutes, cap. Duch. of Lancaſter, appears. 2 Inſt. 64. cites 
28 H. 6. 11. per Tours les Juſtices. 1 E. 6. Bro. Trav. 53. Stamford Prerog. 29 b. 

* This is intended of Common Fſcheats. Br. Livery &c. pl. 58. cites 29 H. 8. Lord Coke ſays, 
ſome Queſtion has been made of theſe Words; for ſome have ſaid, that theſe Words are to be under- 
ſtood of Common Eſcheats, as where the Lord dies without Heir, or where he is attainted of Felony. But 
where the Lord is attainted of High Treaſon, there the King has the Land by Forfeiture of whomſoever 
the Land is held, and not in reſpe& of any Eſcheat by reaſon of any Seigntory. And therefore where 
William Riparave, a Norman, held Lands in Fee of the King, as of the ee of Peverell, and 
Riparave forfeited his ſaid Land for Treaſon, and the King ſeiſed it as his Eſcheat of Normandy. In 
this Caſe the Land ſo forfeited was no Part of the Honour, as it ſhould have been, if it had come to 
the King as a common Eſcheat ; for it comes to the King by reaſon of his Perſon and Crown, and there- 
fore if he grant it over &c. the Patentee ſhall hold it of the King in Chief, and not of the Honour. 
And all this is to be agreed; but yet the Tenants that held before of the Honour by Knights-Service, 
cannot hold of the King in Chief. 1. For that they hold not of the Perſon of the King, but of the 
Honour. 2: Becauſe the Tenure was not created by the King, or any of his Progenitors, as has been 
ſaid. 2 Inſt 64, 65. 

And ſo does Bracton, who wrote ſoon after the Statute, expound this great Charter to extend to 
Forfeiture of Baronies for Treaſon, as of the Normans. 2 Inſt. 65. 7 

And yet, to make an End of all Ambiguities and Queſtions, the Statute of 1 Ed. 6. vas made, which 15, 
as the Words be, a plain Declaration and Reſolution of the Common Law, Likewiſe the Statute of 8 

| 3. 
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©, which provides, That where the Land that is holden of the King, As of an Honour, is aliened 
without Licence, no Man ſhall be thereby grieved, is alſo a Declaration of the Common Law. 2 


1575 Chapter it appears, that a Subject may have an Honour. 2 Inſt. 6 5: 


— — — — — 


19. Complaint was made at the ſecond Parliament in Anno 1 E. 3. as 
appears cap. 13. That Lands, held of the King as of Honours, were ſeiſed 
tor Fines tor Alienation, as well as if they had been held in Capite, by 
which the King wills, that ſuch Seiſures afterwards thall not be made. 

Brooke ſays, And ſo lee that ſuch Tenure is not in Capite. Br. Tenures, 
pl. 100. : bn 4 a 

20. In Aſſiſe the Plaint was of an Office, viz. that he held the Uſhery 
of the Exchequer, whereof the Serjeanty of C. B. is Parcel, in Chiet ot our 
Lord the King. Br. Tenures, pl. 25. cites 8 Aff. J. Brooke ſays, 

Quod nora, an Office neg in Came. 8 

21. It is admitted, that a Man may hold of the King in Capite in So- 
cage as well as in Chivalry ; And lo is the Law at this Day clear. Br, 
Tenures, pl. 46. cites 47 E. 3. 26. | 

22, Note per Bromley, that it is held, That if [it be found that] a 
Man holds of the King of his Dutchy of Lancaſter, Per que Servitia Fura- 
tores ignorant, it ſhall be taken as Service of Chivalry in Capite as in 
other Caſes of the King; For Dutchy Land given by the King paſſes 
trom the King by Livery of Seiſin, and ſhall be as it had been in Mani- 
bus Ducis. Br. Tenures, pl. 1. cites 26 H. 8. 9. 

23. The King may create a Tenure of him in Chief, if he reſerves it 
to his Perſon and as a Service in Groſs ; But it he reſerves the Tenure as 
of his Manor, Honor, or Caſtle, this clearly is no Tenure in Chiet; 
for the Services are regardant to the Manor, Honor, or Caſtle, and not re- 
lating to the King's Perſon. D. 44. pl. 29. Mich. 30 H. 8. Gilbert's Caſe. 

24. Grand Serjeanty is Tenure in Chief; For tuch Tenure is of none 
but the King. D. 44. b pl. 30. Mich. 31 H. 8. 

25. A Tenure of the King as of his Honor of Glouceſter, whereof two 
Parts came to the King by Deſcent or Purchaſe, and the third Part by the 
Attainder of the late Duke of Buckingham, ſhall not be accounted a Te- 
nure in Chief of the King, as of his Perſon, nor ſhall give Prerogative 
of other Lands to the King. D. 58. pl. 6. Trin. 36 H. 8. ſays, it was 
ſo decreed in the Caſe of the Heir of Arthur de Clapton, who was in 
Ward to the King, by reaſon of the ſaid Tenure by Service of Chivalry 
ut de Honore, as above. 

26. 2 E. 6. cap. 8. Enacts, That where an Office is found by theſe Wards, This Branch 
or the like, Ouod de quo vel de quibus tenementa preditta tenentur, juratores er Ne 
pred” ignorant, or find them holden of the King, but per que ſervitia hoe opt e 
ignorant &C. it ſhall not be taken for an immediate Tenure of the King in Chief, if the firſt 


vut in ſuch Caſes Melius inquirendum to be awarded, as has been accuſtomed Oface find a 
| | | f 

of Old Time. | King age 

y 

que ſervitia &c. yer if, upon the Melius Inquirendum, the Tenure be found of a Subject, the firſt 
Office has loſt his Force per ſenſum hujus Statuti, and need not be traverſed ; and the Melius &c. is in 
Nature of the Diem Claufit extremum, or Mandamus &c. And this was but a Declaration of the an- 
clent Common Law, as by the Words of the Statute (as has been accuſtom'd of old) it appears; bur if, 
upon the Melius, it be found again as uncertainly as before is ſaid, then it is in Judgment of Law a 
Tenure in Capite ; and ſo it was before the making of this Act, and ſo are the Books that ſpeak hereof 
to be intended. But if, upon the Melius, a Tenure be found of the King Ut de manerio per quz ſer- 
vitia &c. it ſhall be taken for Knights Service. Co. Litt. 77. b. 


Ki Of ancient Time every Earllom and Barony were holden of the Co. Litt. 8+. 
ing in Capite. 2 Inſt. 7. b. S. P. ſays, 


and | a | it was ſo at 
Rx Arg n Statute of Magna Charta, cap. 20. and that the King would not ſuffer them to be divided 


in Char ut that ar this Day Earls and Barons are without {ach Earldoms and Baronies of the King 


K k k 28. The 
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28. The Queen made a Feoffment of Lands of the Dutchy out f th; 
County Palatine to hold of her in Capite ; the Feoffee ſhall hold of her in 
Capite as. of her Crown ot England. Per Egerton Solicitor Gen, Ar 
2 Le. 151. pl. 184. in Caſe of the Lord Howard v. the Town of Wal. 
don. Cites 4 Eliz. Pl. C. 223. at the End of rhe Dutchy Caſe. 

29. A Man ſeiſed of Land held in Capite of the King before the Statute 
of Quia Emprores Terrarum enfeoffes one F. F. of Part of the Demeſyes 
in Lee, without ſaying any thing more. The Feoffee enfeoffed another to hg 
of the Feoffor aud his Heirs by the Rent of 11. 65. 8d. a Year Pro On. 
nibuis Servitiis & Deman1is. This Land clearly is not held in Capice and 
the firit Meſnalty is held of the Feoffor, as of the Manor by Service of 
Chivalry. D. 299. b. pl. 33 Paſch. 13 Eliz. Anon. 

4 Le. pl. 80. 3o, It before the Statute of Weſtminſter 3. the King's Tenant in Ca- 

E 72 pite had made a Feollment to hold of him, ſo as now there is Tord 

fame Words, Meſue and Tenant, and afterwards the Maſnalty came to the Crown by At- 
tainder &c. It by the coming of the Meſnalry to the Crown, the Seigni- 
ory Paramount be extinct, Then the Tenancy is not holden in Capite; 
But if the Meſnalty be drown'd in the Seigniory it is otherwiſe. Some 
held that there was a Difference where the Meſnalty comes to the Seigniory 
and where the Scigniory comes to the Meſnalty ; By Manwood Ch. Baron. 
4 Le. 214. pl. 347. Mich. 29 Eliz. in the Exchequer. The Bithop of 
London's Caſe. — Bur there is added a Quære. 

31. Certain Lands called S. were holden of the Manor of P. by Rent and 
Suit of Court 3 P. was holden of the Manor of G. by Rent and Suit of Court; 
The Manor of G. came to the Crown by the Statute of Diſſolutions; The 
King H. 8. granted the Manor of G. 10 F. S. and his Heirs, to hold by 
Knight Service in Capite B. purchaſed the Manor of G. and atterwards be 
purchaſed the Moiety of the Manor of P. and the Lands called S. Af. 
rerwards B. died, and che Lands purchaſed by him deſcended to his Son, 
who purchaſed the other Moiety of P. and atterwards enteofted C. ot 
the Lands called S. Ir was reſolved 1n this Caſe, that the Lands called 
S. were held in Capite by one intire Knights Fee. Mo. 729. pl. 1015. 
Paſch. 38 Eliz. Reſolved by Popham and Anderſon, Ch. J. Creſ- 
well's Caſe. 

32. Ir was found upon a Diem clauſit &c. that F. S. held Bl. Acre of 
A. and alſo Wh. Acre of O. Eliz. as of her Manor of V. by Fealty and 35. 
Rent, but Per que alia Servitia ignorant. Upon a Melins Inqurendum, it 
was found, that F. F. held Wh. Acre of the late Queen by Knight Service. 
Hobart Ch. J. and Tanfield Ch. B. refolved, that Wh. Acre upon both 
the Inquiſitions thould not be conſtrued to be held of the late Queen by 
Knight Service in Capite, but only by Knight Service, as of a M:jne 
Tenure, as of her Manor of V. and decreed accordingly. Ley. 50, 51. 
Trin. 13 Jac. French's Caſe. 

Jenk. 298. 33. It was found by Inquiſition, that J. S. died feiſed of certain Land, 
- 57: *s Er quod renentur de Domino Rege ut de uno Eroſſe, per vigeſimam parten 
the King unius Feodi Militts. This was ruled by Hobart Ch. J. and the Ch. Baron, 
Per Servitium Abſente the Ch. Juſtice, to be a Tenure by Knight Service in Chiet. 
Militarein All Tenures in Chief are in Groſs, and the Words (ur De uno Groſſo) are 
_ a ſcarce of any Senſe, but of no certain Senſe at all in Law, and fo ſtand 
Groſs —— as void. Hob. go. pl. 123. Hill. 13 Jac. Spathurſt's Caſe. 


An Office | | is 
found, Quod tenet de Domina Regina per Servitium Militare, generally, and Brooke, Saunders, Grit- 
fin Attorney, Stamford and Dyer, thought it ought to be traverſed, in as much as it ſhall be 1n- 
tended the beſt for the Queen viz. a Tenure in Chief. D. 161. b. 162. pl. 47. Anon, 


(M) In 


Tenure. 


(M) In what Caſes the Law will create a Tenure in 
Capite without Reſervation. Of whom. 


1. JF the King grants Land without expreſſing any Service, this is 
in Capite. 29 I). 8. S. 113. : | 
2, If the King grants Land to hold of his Perſon, this is in 


3 OE 
os So tf he grants to hold of him, this is of his Perſon, and ſo in Te 
Capite. 29 B. 8. 113. Da. 1. 66. b. ol. 505. 


Br. Livery, pl. 57. cites 8. C.—S.C.cited Arg. Day. Rep. 66. b. in the Caſe of the County Palatine of 
Wexford. If the King infeoft others to hold of him, they ſhall hold as of his Crown in Chief, 
per Finched. Br. Tenures, pl. 9. cites 47 E. 3. 21. 


4. Ik a Count Palatine (who has Power to create Tenures in * (L) 
Capite of himielf, by Grant of Jura Regalia) grants Land to hold of Pl. 
his Perſon, this ts not a Tenure in Capite ; For tho' he has ſuch 
Power, yet his Perlon is not changed. Contra Davies 1. County 
JIalatine, 66. the principal Matter. 

5. Ik the King purchaſes Land which is held of another, all the 
Sctigntories by this are extinct, and it the King grants it to another 
to boy of him he ſhall hold as of his Crown in Chief. 47 E. 3 
21. U. | | 

6. When an Honour is ſeiſed into the Hands of the King, if a Manor Br. Tenures, 
held of the Honour falls ro him by Eſchear, as of a Common Eſchear, 4 reno 
ik he aliens ro hold of him, he [the Altence] ſhall hold by the ſame Ser⸗ 
vices as it was held before of the Honour, 47 E. 3. 21. b. 

7. But when an Honour is ſeiſed into the Hands of the King, and Br. Tenures, 
a Manor comes to the King by Forteicure of War as his Elrheat of pl. 9. cites 
Normandy and others, which is by Reaſon of his own {Þerſon, and $7 
he is ſeiſed and enfeoffs another, he ſhall hold of him in Chief. 47 E. 3. quod nullus 


21. Þ dedixit. 


2 


—— 


(N) Tenure by Knights Service. //Þat Eſtate may be See (0) 
held by Knight Service. 


5 Man map leaſe Land for Life to hold by Knight Service. 
25 E. 3. 47. admitted, (and it ſeems that the Leſſee ſhall do 
the Service of a Knight) but his Heir ſhall not he in Ward. 

2. Lands in Garvelking are held” in Socage and not in Chivalry. Br. 
Tenures, pl. 12. cites 9 H. 3. and Fitzh. Preſcription, 63. 

3. It, before the Statute of Quia Emptores terrarum, a Man being 
ſeiſed of one Acre of Land, leaſes the ſame to a Stranger for Life ; and atter- 
_ wards grants the Reverſion in Fee unto another Stranger, to hold if him and 
his Heirs by Knights-Service, this is a good Tenure ; but the Grantor ſhall 
_ diſtrain tor the Services, during the Lite of the Leſſee &c. Perk. 

. 658. | 

4. It before the Starute of Quia Emptores terrarum, a Man ſeiſed of one 
Acre of Land leaſes for Life, and afterwards releaſes all his Right therein 
to the Leſſee, to have and to hold unto him, and his Heirs &c. or confirms 
the Eſtate of the Leſſee, to have and hold the ſame to him and his 


Heirs, 


220 Tenure. 


Heirs, 70 hold of him by Knights-Service ; the Releaſor may diſtrain for 
ſuch Services, or any of them in the Land whereof the Leaſe, Releaſe 
or Confirmation was made, as often as the ſame ſhall be behind & 
Perk. S. 659. 


5 


* Caftte- (O) Knights-Service, * Caſtle-Guard. How it is to be 


guard is 

Service due to | done. 
the King only. 

Which is | | 
originally | | 

true, becauſe 1. Agna Charta, cap 20. Nullus + Conſtabularius diſtringat alj. 


erecr a Caſtle quem Militem ad dandum Denarium pro Cuſtodia Caſtri jj 
or Fort in ple eam facere voluerit in propria Perſona ſua, vel per alium probum ho- 


the King- minem taciat, 11 ipſe eam tacere non poſſit propter racionabilem Cauſam. 
dom with- Et [f1] nos adduxerimus vel miſerimus eum in Exercitum, fit Quietus de 
out the. Cuſtodia Caſtri ſecundum Quantitatem temporis quo per nos fuerit in 


King's Li- . Me" 5 e a 
TOR Bur Exercitu de Feodo pro quo fecit ſervitium militare in Exercitu. 


in Caſe the | 
King grants a Caſtle, with all the Liberties belonging to it, unto a Subject, he grants Caftle-guard alſo 
if there be any ſuch Service due unto it; and for this Reaſon this Service may as well belong to a Sub- 
ject as the Right of a Foreſt It is a Service conſiſting in oe nn and Defending any Caſtle of the 
King's, or another Lord's, as often as the Feodary ſhall require. And this #s properly Knights-Service 
when it requires the Perſon of the Tenant ; but when it is converted into a certain pecuniary Hulct, pay- 
able every Year for the Fortifying and Guarding of a Caſtle, it is alter'd from the Nature of Knights- 
Service. Cowell's Inſtitutes, 2 Lib. Tit. 3. S. 4. | 


+ Conftabularius is taken here for Caſtellanus. See 2 Inſt. 33. cap. 19. 34. cap. 20. This A& 
(conſiſting upon 2 Branches) is declaratory of the Common Law. The 1ſt, That he, that held by 
Caſtle-guard, viz. to keep a Tower, or a Gate, or ſuch like, of a Caſtle in Time of War, migbt do it 
either by himſelf, or by any other ſufficient Perſon for him, and in his Place. And ſome fold by ſuch Ser- 
vice, as cannot do it in Perſon, as Mayo and Commonalty, Dean and Chapter, Biſhops, Abbots &c. Julants 
being Purchaſers, Nomen, and the like, and therefore they r make a Deputy by Order of the Com- 
mon Law. If 2 FJointenants hold by ſuch Service, if one of them perform, it is ſufficient. 

2dly, If ſuch a Tenant be by the King led, or ſent to his Hoſt, in Time of War, the Tenant is er- 
7 and quit of his Service for keeping of the Caſtle, either by himſelf, or by another, during the 

ime that he ſo ſerves the King in his Hoſt; for that when the King commands his Service in his Hoſt, he 
diſpences with his Service, by reaſon of his Tenure, for that one Man cannot ſerve in Perſon in 2 
Places; and when he ſerves the King in Perſon in one Place, he is not bound to find a Deputy in the 
other; for he is not bound to make a Deputy, but at his Pleaſure; and this is alſo declaratory of the an- 
cient Common Law. 2 Inſt. 34. cites Co. Litt. 111. 121. 


* Tho' Lit- . 2, They which hold by Caſtle-guard, viz. 20 guard a Tower of their 
tleton ſpeaks Lord's Caitle, or a Door, or a Bridge, or a Sconce, or ſome other certain 


or ON Part of the Cattle, upon reaſonable Warning given by the Lord, or ſome 


| that to keep Other for him, that * Enemies will or are come into England, Hold by 
l a Caſtle, in Knight-Service, aud yet they hold not by Eſcuage, nor ſhall pay Eſcuage. 
| | Time of In-T jt. S. 111. & Co. Litt. 82. b. 83. 


| ſurrection ; : ; | 
| and Rebellion, (tho', in Propriety of Speech, Rebels are no Enemies) is a Tenure by Knight-Service 
| 


| Co. Litt..83. a. If the Caſtle be wholly ruinated, yet the Tenure remains by Knights-Service; and. 
| it goes in Benefit of the Tenant, as to the Guarding of the Caſtle, until it be rebuilt. Co. Litt. 
| 83. a. | 


3. By the ancient Cuſtom none but a Knight might be charged with the 
Guard of a Caſtle belonging to the King; for the Letter of this Law 
mentions only ſuch; and therefore to hold by Caſtle-guard is a Tenure in 
Knights-Service. And it ſeems, that Rent for Caſtle-guard originally 
was conſiſtent with Knights-Service, and that it was not annual, but 
promiſcuouſly Knights might either perform the Service, or pay Rent 
in lieu thereof; and upon Occaſion did neither, if the King ſent them 


into the Field. And laſtly, that a Knight might either do the Service 
| of in 


r 
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in his own Perſon, or by his Eſquire, or another appointed by him 
thereto. Bacon of Government, 267. 


88 
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(P) Tenure by » Knights-Service, What. Aud zwhat See (F. a) 
IVrit lay of it] — 


* It is com- 
monly call'd 


1. + ] NRengagium eſt certum Servitium, but not Kntght-Service, in our Books 


P. 5. E. 1. B. R. Rot. 7. adjudged againſt Robert de dannn 


Juluſa, per 8 Juſticiarios precipuos + plurtmos altos de concilto o. Serving 
Regis. 8 | Militis. And 
i | this Service 

gas created and provided for the Defence of the Realm, to perform which Service the Heirs are not ac- 
counted in Law able, till the Age of 21 Years. Therefore, during their Minority, the Lord ſhall 
have Cuſtody of them; not for Benefit only, but that the Lord might ſee, that they be in their young 
Years taught the Deeds of Chivalry, and other virtuous and worthy Sciences. Co Litr. 75. b. | 

There was no certain Sort of Profit aroſe by Lands held by Knight's Service; for they were not for 
the King's Proviſion, but his Defence. Theſe were to attend the King in Arms, according to the Ar- 
ray that was made on every Expedition; and whoſoever fail'd in coming, or rendering hisQuota of Men 
according to his Tenure, his Lands were originally liable to be ſeiſed into the King's Hands for nor 
doing his Duty. Gilb. Hiſt. View of the Exch. 21. cap. 2. 


+ See Spelm. Gloſſ Verbo Drenches, Drengus, Drengagium, which Words he ſays gave him great 
Perplexity a long time. 


2, A Foreign Service is Anight⸗Service. 7 H. 4. 19. b. S. P. Br. 
| | | enure, pl. 
12, cites S. C. But Brooke ſays, he wonders that Foreign Service is Service of Chivalry, unleſs ny 
next Lord holds by Servitium Militare of his next Lord. 

It is call'd Servitium Forinſecum, gia pertinet ad Dominum Regem & non ad Capitalem Dominum niſi 
cum in propria Perſona profectus fuerit in ſervitio, & niſi cum pro ſervitio ſuo ſatisfecerit Domino Regi, 
&c. ideo forinſecum dici poteſt, quia fit & capitur foris ſive extra ſervitium, quod fit Domino capitali. Co. 
Litr. 69. b. cites Bract. Lib. 2. 36. S. P. And it is alfo call'd Regale Servitium, quia ſpecialiter 
pertinet ad Dominum Regem. Ur fi dicatur in Carta, faciendo inde forinſecum ſervitium, vel Regale 
ſervitium, vel ſervitium Domini Regis, quod idem eſt, &c. And another ſays; Er ſunt quædam ſervitia 
forinſeca quæ dici poterunt Regalia yuz ad ſcutum præſtantur, & inde habemus ſcutagium, & ratione 
ſcuti pro feodo milirari reputatur &c. So as in reſpect of him that does it, it is call'd Servitium Militis; 
but in reſpect of him for and to whom it is done, viz. to the King, and for the Realm, it is call'd Ser- 
vitium Regale, or Servitium Domini Regis, &c. Co. Litt. 74. b. 75. a. 1 


3. A Fine was levied of a Knight's Fee. 5 E. 3. 213. 16 E. 3. 
Briek 655. : 

4, 11 I), 3. among the Rolls in the Tower of London Rot. 13. 
Wultelmus de Serdelleg petit verſus G. Man ertraneum, feodum 
Ums mitktis cum pertinentiis in S. The Octendant pleaded Re- 
coberp of the Adyowlon, which once appertam'd to the fato Land, 
i, which the Oemandant acknowledged. And therefore, becaule 
Demandant petit * dimidium feodum cum pertinentiis, nulla facta * Fol. 506. 
Exceptione de advocatione illa, Conſideratum eſt quod Detenvens CVS 
non reipondeat ad hoc Breve, c ipſe ſine die cc. and the Plaintitfs 
[1 Dilericordia, | ; - 

5. Dide Dower, 161. 196. 165. adjudged that Writ of Dower lies 
of a Knight's Fee. | | 

6, D. 12. E. 2. Brief 184. by Berr. In ancient Times, at the 
2 Law, a Man ſhould Have Præcipe quod reddat of a Anight's 
J. 3 E. 1. B. Rot. 10. A. queritur de B. quod cum ipſe teneat de 
ipſo 2 Carucatas terræ in Conington, per Homagium, & per Servitium 
militare unde 12 Carucatæ terræ faciunt unum feodum militis pro omni 
ſervitio. And ID. 5. E. 1. B. Rot. 2. unde 22 Virgatæ terre faciunt 
ſeodum militis. Bide my Manuſcript Regiſter bound with Magna 

L1I Charta, 


Id. Coke 8. Tr. 1 E. 2. B. R. Rot. 59. Lincoln, It is ſaid in Pleading, 


was 


1 
Charta, fol. 2. ; There is a Writ Quod clamar tenere de ſe per ſervi. 
tium unde tot Carucatz terre, vel tot Hide terræ, vel tot Bovatæ ter. -. 


r#, vel tot Virgatæ, terræ faciunt feodum unius militis. And ſee the 
printed Begiſter, fol. 2. quæ ſolebat eſſe ſuch Writ Ve 
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6 


oy there Quod 43. Carucatæ terre faciunt feodum unius militis. 


tity of Opinions concerning the Contents of a Knight's Fee, viz. How much Land goes to the Lively. 
hood of a Knight. See Co. Litt. 69. a. where he treats largely of this Matter. 


9. A night's Fee is not accounted according to the Quantity or 

Value of the Land, but fccording to the ancient Feoffment and Reſer- 

vation; for of the {fame Land in Quantity or Value map be relerved 

one or two, or more or leſs, Knight's Fees. Vide 14 E. 2. Liber 
Parliamentorum, kol. 91. Contra Co. 9. Lowe 124. 

Brady's Hi. To. See the Summons to be made of Knights is always Quod 


5 omnes qui habent 20 libratas Terræ, vel feodum unius Militis integrum 


Reign of H. valens 20 1 per Annum &c. by which it appears that there may be a 
2. ſays, that Anight's Fee, which is not of the Value of 20 l. a Bear. 


all the She- 
riffs of England were amerced each 5 Marks, becauſe they did not diſtrain every one that had 101. a 
Year in their ſeveral Counties, to come to the King and be knighted ; but they obtain'd Reſpite of the 
King, according to his Writs to them directed. 


11. In the Treaſury with alter Bradſhaw in the Bag of Te: 
nures there is a Roll, whereot the Title is De teodis Militum & par- 
tibus Feodorum, unde Johanna de Bohun Comitiſſa Hereford dotata 
tuit 5 ſunii 48 E. 3. In which Roll every Fee, and the Value there: 
vt, is let down whereof ſhe was endow d, where it appears that a Han 
holds ſometimes by 2 Fees Land of the Value of 10 l. and ſometines 
of the Value of 15 l. and ſometimes more and ſometimes lefs, 
and oſtentunes by a Fee Land of the Value of 51. and this 
1s for the moſt Part, and according to this Rate, and rare- 
ly by more, but no Certainty according to the Value. 

12. Talis tenet dimidium Feodum Militis vocatum Bacons in London 
de hereditate Mountfichit qui tenet ulterius de Rege, this ſhall be in⸗ 
tended the Service of a Wotety of a Rnight's Fee, if no other Te 

nure be expretisly made and found. D. 16 El. 329. S. 15. 
Bract. Lib. 13. Si dicatur in Charta factendo inde * forinſecum Servitium, vel 
ihe = 16. Regale Servitium ſive Servitium Domini Regis, quod idem eſt ſecundum 
Sg. a modum Feoffationis, ſcilicer, quantum pertinet ad Feodum unius Mili- 
* Forinſe- tis, vel duorum in eadem villa, vel de eodem Feodo, vel ad Scutagium 
cum Servi- 100 8. 2 Marcas, vel 3. &c. Sed fi dicatur Reddendo inde per Annum 
S b _—_ tantum, & factendo tales Sectas pro omni Servitio, excepto regal 
Which He Servitio, vel lalvo forinſeco, runc videndum erit imprimis ſi Feodum 
Donor held 111ud in ipſa Donatione torinſecum debuir ab initio vel non, fi autem nul- 
the fame lum debuir ab initio, nec fit certum forinſecum in Charta expreſſum, 


E numquam præſtabitur nec peti poterit propter incertitudinem. Błaſton 
Pei. 8. 650, lib. fol. 36. Co. Litt. 75: 


—Servitia 14. J Man may give Land to hold by leſs Service than he him 
dici poſſunt ſelt holds, ut ſi ipſe teneatur ad forinſecum Domino & Feoffatori ſuo te- 
forinſeca, nens ipſe e alium inde ulterius Feoffare fine forinſeco. Bratton, 


pens ad De. lib. 2. fol, 21. b. (cap. 7. H. 3] 


ALAN 15. Bracton, lib. [2] fol. 77. b. Servitium forinſecum, quod dici- 
Fol. 507. tur Regale, & quod pertinet ad ſcutum & Militiam ad Patriz delen- 
CY >> ſonem. [ cdp. 35. S. 1.] 


minum Re- : 
gem, E nen ad Dominum capitalem, nif cum in propria Perſona profectus fuerit in Servitio, vel nih cum 
pro Servitio ſuo ſatisfecerit Domino Regi quocunque modo & fiunt in certis temporibus, cum caſus & 
neceſſitas evenerit, & varia habent Nomina, & diverſa, Quandoque enim nominantur forinſeca, large 
ſumpto vocabulo quoad Servitium Domini Regis, quandoque Scuragium, quandoque Servitium Domini 
Regis, & ideo forinſecum dict poteſt, quia fit & capitur foris, ſive extra Servitium, quia fit Domino 
capitali: Item Scutagium, quia talis preatio pertinet ad ſcutum quod aſſumitur ad Servitium Militare. 
Bract. 36. Lib. 2. cap. 16. S. 7. . 5 

| 16. Hill. 
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16 Pill. 5 E. 1, Rot. 64 b. Dittr ingas pro Homago & Relevio, If e be 
& pro Servitio forinſeco quantum pertinet ad unum feodum Militis. Tord and 


Tenant by 


Knights Service, and the Tenant gives the Tenancy in Tail Faciendo forinſecum Servicium quantum 


ad eandem Terram pertinet, by the Words the Donce ſhall hold of the Donor by Knights Service &c. 
Jenk. 8. 634. | 


1%. Time of E. 2. 88. b. there is pleaded a Gift in Fee of Land, 
Tenendum libere pro Homagio & Servitio, & per torinſecum Servitium, 
ſeilicet, ad Scuragium 20 s. quando venit duos ſolidos & unum qua- 


drantem & ad plus &c. 


18. 31 E. 1. Rot. Finium, H. 9. Per forinſecum Servitium Cor- He that 
nagii, he Was in Mard. 8 holds by 


; ; a 7 | Cornage 
holds by Knight Service. Co. Litt. 69. b Litt S. 156. is, that it is ſaid that in the 


Marches of Scotland ſome held of the King by Cornage, that is to ſay, to wind a Horn, to give Men 
of the Country Warning when they hear that the Scots, or other Enemies, are come, or will enter 
into England, which Service is Grand Serjeanty. Bur if any Tenant hold of any other Lord than of 
the King by ſuch Service of Coraage, this 1s not Grand Serjeanty, but it is Knights Service. 


19. The Statute 1 E. 2. [S. 3.] is, That he who holds Lands in See Co. 
Socage of other Manors than of the Manors of the King de ing no 2 68. 744 
foreign Service, the Rolls of the Chancery ſhall be ſearch d, and iet 
ſhall be donc as betore. By which the Statute implies that he ts not 
compeilable to be a Knight. (And by * Foreign Service is intended, 
as it ſcems, Knight Service. Ns 

20. Capitula Eſcaetriæ in Magna Charta, fol. 163. Item fi Religioſi (O pl. 14 
vel Eccletiaſtice perſonæ a Conqueſtu Angliz aliquas Terras ſeu aliqua 
Tenementa de Servitio militari, vel aliquo alto Servitio in defenſionem 
Regni onerata acquiſierunt, quis remanet oneratus de 1111s Servitiis ſorin- 
ſecis & de cujuscunque Feodo ſunt &c. | 

21. If a Man gives Land in Tail, rendring Rent & faciendo forin- See(G) pl. 3 
ſecum Servitium, in this Cale he thall have both, becauſe all is one 
Service, Kelloway incertt Temports 123. by Reble. 

22. In the Book ofthe ancient Charters of the County of Corn⸗ een . 
wall, there is in 31 Charter a Feoftinent of Land rendring 12 d. 5.59% bo 
Rent tor all Exactions, Salvo Servitio Domini Regis forinſeco quantum Knight Ser- 
pertinet ad quinque acras liberz Terre de Feodo ſuo. And there in the vice, and the 
46th Charter, the Prior of Bodmin gave to Richard Earl of Corn⸗ rr does 
wall z Acres, Faciendo de eiſdem tribus acris Ingeramo de Bray, & hæ- Pagan 


2 © > a 8 enancy in 
redibus ſuis Regale Servitium quantum pertinet ad predictas tres Acras. Tail to bold 


Ind there in the 169th Charter, John de Satel den gave the Manor of him by 
ol Lerky to the Earl of Cornwall, Reddendo Annuatim 2 Calcaria J. PD. for all 
deaurata, * Salvo etiam ſibi & hæredibus ſuis Serv itio forinſeco debito & 3 
conſueto pro omni Servitio. ſervicio, in 

| 0 this Caſe 
this Salvo ſhall make the Donee to hold of the Donor by Knights Service, and yet the ſame was not 
in the Donor before, but the Donor was chargeable with Knights Service for the ſame Land unto him 
of whom he held it. Perk. 8 650. 


23. Some held by Cuſtom to pay but the Moiety, or the 4th Part of Litt.S. 98. 
the Sum at which Eſcuage was alleſs-d by Parliament; and becauſe the 
E/cuage which they ſhould pay was uncertain, they held by Knights Ser- | 
vice. Hawk. Co. Litt. 116. | 5 | | 

24. Tenure by Cornage, if it be of any other Lord than the King, is 
Knight Service. 2 Init. 9. cires Litt. S. 156. py ; 

25. Every Tenure by Eſcuage is a Tenure by Knights Service; but every 
Tenant that holds by Knights Service holds not by Eſcuage. Co. | 

itt. 60 a. | | | | 
"20; Sir Rich. Rokſley Knight did hold Lands at Seaton by Ser- 
Jeanty to be Vantrarius Regis, that is to be the King's 8 | 

He 
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when the King went to Gaſcoigne, Donec peruſus fuit Pari ſolearum Pre. 
cii 4 d. that is, until he had worn out a Pair of Shoes of the Price of 44 
And this Service being admitted to be performed when the King went to 
Gaſcoigne to make War, is Knight Service. Co. Litt. 69. b. 


| hs * ( Q) _ Tenure by » Eſcuage. 

| Scutagium, 

i 5 we 1. L Stuage was due, ik the King had gone a Voyage Royal into 
| Service. Some W ales. Fitzh. Na. 33. 3 E. 1. Rot. Scutagtt. 

i 3 And 6 E. x. Rot. Claularum Membrana 2. 20 E. 
[ hesse 1. LiberParltamentorum, 2 E. 1. Rot, Clauſarum Yembrana 4. 


Knight's tt appears by an Inſpeximus, that there was an Elcuage Roll in 4: 
Fee, ſome I), 3. Upon a Voyage Royal to Yales, "7 E. 1. Clauſaurum Bem: 
by the Ser- brana 9. a Mrit is directed to the Trealurer and Barons of the Er⸗ 


* belt chequer to caule Elcuage to be levied in all Counties, and there in 


Fee; And the End it is Secundum quod hujuſmodi Scutagium pro aliis Exerciti- 
hen the bus Walliz in caſu conſimili levari conſuevit. 10 E. 1. Bot. Marel 


King made a callt, the Mames of thole who did their Services and that pat their 
Regal ins FINES 14 C. 2. Liber Jarliamentorim, the King demanded Ef: 


into 


Scotland to cUage ok the Bears ot the 5. IO. 20. 31. 34 E. I. and 4E. 2. kor the 

ſubdue the Mars ot Wales and Scotland. 8 E. 2. Bot. Fintum Memb. 10. 
N oy . Commiſſion to levy Eictage ior the Bears of the 28. 34 c 31 E. 1. 
3 7 Kot, Scutagu de 1. Rigue 12 E. 2 for the Elcuage ot the 34 E. 1. 


Fee ought 
to be with the King 40 Days well array'd for the War; He that held by Half a Knight's Fee ought to 
be with him 20; and thoſe that held by more or leſs, oo to be with him more Days, or fewer, in 
the ſame Proportion, And one might hold to ſerve the King in his Wars in other Countries, as well 
as Scotland. Hawk. Co. Lit. 111, 112. -S. P. Cowel's Inſtitutes, 2 Lib. Tit. 3. S. 5. | 
When ſuch as held by Knight Service fail'd on any Expedition, in coming or rendring his Quota of 
Men, according to his Tenure, the Puniſhment originally was to ſeiſe his . but afterwards this 
Seiſure was chang'd into an Eſcuage, or a Fine, accoꝛ ding to the Degree of Failure; but if they ſent 
inſtead of perſonally appearing, they made a Compoſition with the King for not attending in Perſon, but 
ſending others; if he did not come at all, then he was afleſs'd for all the Lands he held, but had no Eſ- 
cuage from his Tenants; but if he came, and there was a Deficiency in any of his Tenants, he had Ef- 
cuage from his Tenants: This was an Inducement for every Perſon to come or ſerd, becauſe he had ro 


Eſcuage at all, unleſs he were there, or ſent; ſo that all the Eſcuage fell on him, and he had no Aid 
over. Gilb. Hiſt, View of the Exch. 21, 22. | 


if the Te- 2. Elcuage was due if the King had gone a Voyage Royal into 
nure C. Scotland. Ancient Tenures, fol. 1. b. becatiſe Scotland is ofRight 


liam, Hiber- appendant to the Realm of England. 


niam, Vaſco- 
niam, Pictaviam &C. it is all one as the going into Scotland. Co. Litt. 69. b. 


3. 31 E. 1. Rot. Scutagii. There is an Eſcuage Grant entered 
in the Court Kolls of the Heirs of the Earl of Devon, there are 2 
Volls of Accounts made 9 E. 2. one of the Fees of the Honour ot 
Ockhampron, and the other of Plympton for the Eſcuages received of 
the Tenants of the ſaid Ponours pro Exercitibus Regts in Sc0- 

tia de Annts 28 & 31 E. 1. | | 
So 9 R. 2 4. K. Edward z. made one or more Royal Yoyages into 
The King Scotland, yet no Elcuage was paid ; But it ſeems this was 
at the . 8 becauſe Aids were granted to him for this Purpoſe by Parliament; 
tion of ne but ſee the Pardon of 50 E. z. where Forfrits, Reliefs 1 
cuage 


„* 
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-nages made, fallen or chanced within the Realm of England are Commons 
erbt rn of 


Eſcuage for his Voyage into Scotland, Prynne's Cot. Rec. Abr. No. 40.——— Co. Litt. 72. b. 


5. So the Pardon of 14 E. 3. cap. 3. Reliefs and Eſcuages till 
the King ſhall go into Brabant [ were] pardon d; but ſee the Elcuage 
Roll of the County of Lincoln, where an Eſcuage is levied tor the 
voyage of the King co Scotland, the Bear 1 E. 3. which Roll is in 
the Exchequer with Paſter Bradshaw. | 

6. De who holds by Elcuage ought to go with the King in a 
Voyage Royal upon a Rebellion, not [where it] was to conquer that 
which the King had not before 3 E. 1. Rot. Clauſo Membrana 8. 
the Clauſe is lo expreſs d, ſcilicet, ro ſuppreſs Elwin the 1Irince of 
Wales and other Rebels ; and ſo 5E, 1. Rot. Scutagit, Memb. 7. 

7. In Eſctiage was levied for the Voyage of the King into Scorland. | 
4E. 2, us appears by 13 E. 2, Rot. Fintiim M. 1. Ibidem 16 E. 


2. M. 3. p , 

8. 28 I), 3. Elcuage was granted to the King, ſcilicet, 3 Barks 
for every Knight's Fee upon the Return of the King out of Britain, 
where he was to fupprels the Rebels and the French. Speed 526. 

9. No Elſcuage is due tor a Hoyage to Flanders, 25 E, 1. in the 
Hiſtory of the Monk of Gisburne ; this is contained in a Petition ta 
the King by the Commons. ; | wy 

10. Elcuage is properly to ſuſtain War between thoſe of Wales and 
Scotland, and not between other Lands, becauſe thoſe ſhall be of 
Right appendant to the Realm of England. Ancient Tenures, 
fol, 1. b. i 
11. It leems that Elcuage is due upon every Voyage Royal made A Voxege 
in the Realm for Defence of the Realm. e oy 

| C Hen 
King himſelf goes to War, as Littleton ſays, but alſo when his Lieutenant, or Deputy of Fo Lieu- 
tenant. And what ſhall be ſaid a Voyage Royal ſball be adjudged in this Caſe by the Judges of the Common 
Law, as an Incident to Eſcuage, and not by the Conſtable and Marſhal, or any other ; & fic de Simi- 
libus. Co Litt. 69. b. 

There is alſo anether Kind of Voyage Royal, viz. when one * goes cuith the King's Darohter beyond Sea 
to be married &c. For ſuch a Voyage is for the Good of the whole Realm; {for more Profit for the 
Realm cannot be, than to make Alliance with another Nation) but of this Voyage Royal Littleton 
ſpeaks not here, but only of the Voyage Royal to War; ſo as there is a Voyage Royal of War, anda 
Voyage Royal of Peace and Amity. Co. Litr. 69. b. 

* > P. Co. Litt. 130. b. and that in ſuch Caſe a Protection Profecturæ may be purchas'd, and caſt 
Pendente placito. 


12. Statutum de Religioſis 7 E. 1. in Magna Charta, fol. 79. b. in fine 
Statuti, Nos ſtatim per annum completum a tempore quo hujulmo⸗ 
di Emptiones #c. Terras x Tenementa buzulmodi capiemus in | 
Panum noftram aut altos inde fefabimus per certa Servitia nobis | 
inde ad Dekenſionem noffri factenda, ſalviis Capitaltbus Dominis | 
Feodorum illorum Wardis Releviis © Elcactts c altis ad iplos per- | 
lineatibus & Servitits inde debitis c contuctts. | 
13. Mirror of Juſtices, Fol. 2. b. cap. 1. S. 3. of the Remnant | 
of the Land they ſhould enfeoff the Earls, Barons, Knights, Ser⸗ | 
Jeatits, and others, to hold of the Kings by the Services provided | 
and ordained for Oefence of the Realm. | ; | 
14. Capitula Eſcaetriæ in Magna Charta, Fol. 163. Item ft Rel See (P) pl. 
loſt vel Eccleſiaſticæ JIerſonze a Congueſtu Angliæ aliquas Terras 20. 
{11 aliqua Tenementa de Servitio Militart, vel aliquo alto Servitio 
in Oefenſionem Regnt onerata acqutſierunt, quis remanet oneratus 
in ulis Servicits Forinſecis g de cujuſcunque Feovs fint xc. 

15. Tenant for Life may do Eſcuage; For it ſeems that Eſcuage does | 
ct draw to it Homage, but where the Tenant has Eſtate of Inheritance; 
For Tenant for Life cannot do Homage. Br. Tenure, pl. 68. cites 19 E. 3. 
Firz, Fine, 71. | | | 
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16. He that holds by Homage, Fealty, and Eſcuage, hol WY 
and not by Chivalry. Br. 'Tenures, pl. 95 . H 4. = Pe ocage 
Avowry, 197. Cie og | or 

17. Homage and Knight Service are incident to Eſcuage, and 
Grant of Services, Eſcuage paſſes with the reſt. Co. Lite 69. 3 n 

18. Eſcuage is directed by Cuffom. Co. Litt. 12, b. For Litt. 8 g 
ſays, That ſome hold by ſuch Cuſtom, that if Eſcuage be aſſefſed by 
Parliament to any Sum, that they ſhall pay only the Moiety of th 
Sum, and ſome only the 4th Part of that Sum. 


_— 


 — nnny 


1 (R) Eſcuage. Of what Service it is Due. Eſcuage is 
not due for any Service f Grand Serjeanty. 


80 by. d i 
e DE Conſtable of England ought by his Dffice to go with the 
holds by King in a Voyage Royal, or otherwiſe he ſhall pay Eſcuage. 


Knights (And yet thts is grand Serjeanty.) 5 E. 1 Rot. Scutagit Yemb. s. 


av ag? admitted. For there it is enter d that he is acquitted becauſe he goes 


pay no Ef. lui Perſon; And 10 E. x. Rot, Marelcalli Memb. 5. he ſent ans: 
cuage, be- ther. 

cauſe he 

holds not to go with the King to War. Co. Litt. 69. b. 

+ Tenure of the King by Serjeanty to find a Man for the War Ubicunque 22 guatnor Maria is Grand 
Serjeanty ; Per Hanke ; For it is Service to be done by the Body of a Man, and if he cannot find a 
Man to 7 the Service he ſhall do it himſelf; Quod aliqui Juſticiarii conceſſerunt. Br. Tenure, pl. I;. 
Cites 11 H. 4. 72. : 


2. So the Marſhall of England ought by his Dffice to go in the 
Voyage Nopal, or otherwiſe he ſhall pay Eſcuage. (And yet this ts 
Grand Serjeanty.) 5 T. 1. Rot. Scutagii Wemb. 6. admitted, and 
10 E. 1. Rot. Mareſcalli Memb. 6. 1 EY 
- — E: 5 Rot. Mareſcalli Memb. 4. Dimidium Serjeantie t 

| 4. 5 E. I. Rot. Scutagit Memb. 7. All the Biſhops and Abbots, 
finem fecerunt, Or pro quo ſatisfecerunt, and 10 E. 1. Rot. Marel 
calli Memb. 6. Some Abbots and Biſhops are excuſed for Vacancy 
at the Time; By which it appears that Eſcuage is due from Bi⸗ 
chops and Abbots, and they hold their Baronies by Grand Ser⸗ 
eanty. 2 5 . 

5. The King ſhall not have Eſcuage of ſuch as hold by Grand Ser- 
Jeanty, unleſs they hold of him by Eſcuage. Litt. S. 158. 


(S) To be 4ſefſed by Parliament. 


Charta, cap. 
7, was that 


gn x, K Ing John in a Charter ordained in this Manner. 


_ Eſcuage : ; | 
' ſhould be taken as it was in the Time of H. 2. But Bacon of Government 276, 277. ſays, that the Charter 


of King John hath ſuperaded hereunto this enſuing Proviſion viz. There ſhall be no Eſcuage ſer in the 
Kingdom, except for the redeeming of the King's Perſon, making of his eldeſt Son a Knight, and one 
Marriage of his eldeſt Daughter; And for this there ſhall be only reaſonable Aid: And in like ne 


n V we a - «1 * ; 


6 
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ſhall the Aids of the City of London be ſet. And for the 2 of Eſcuage we will ſummon the 
Archbiſhops, Biſhops, Abbots, Earls, and greater Barons of the Kingdom ſpecially by our ſeveral 
Writs, and will caufe to be ſummon'd in general by our Sheriffs, and Bailiffs, all other our Tenants 
in Capite, to be at a certain Day after 40 Days at the leaſt, and at a certain Place; and we will ſet 
down the Cauſe in all our Writs; And the Matter at the Day appointed ſhall proceed according to 
the Counſel of thoſe that ſhall be 28 altho' all that were ſummon'd do not come. And we will 
not allow my ow to take Aid of his Freemen, unleſs for Redemption of his Body, and making his 
eldeſt Son a Knight, and one Marriage for his eldeſt Daughter; And this ſhall be a reafonable Aid 
only. This is copied out in Gilb. Hiſt. View of the Exch. 12. with a Note and ſome few Additions 
by way of Explanation, in Parentheſes, bur as it is mention'd as an Addendum, it may deſerve the 
eſs Notice as being an Addition by ſome other Hand, and the Introductory Note perhaps not eaſily to 


be ſupported. 


2. 13 E. 2. Rot. Finium M. 1. Two Parks de Scuto given for 
the Eſcuage of 4 E. 2. Joldem. M. 2. 40 8. de Scuto de tempore 
. | 
* Albeit Eſcuage uncertain be due by Tenure, yet becauſe the Aſ- 
ſeſſment thereof concerned ſo many, and ſo great a Number of the Subjetts 
of the Realm, it could not be aſſeſſed by the King, or any other bur 
by Parliament. And this was by the Common Law. No Hſcuage was a/- 
ſeſſed by Parliament ſince the Reign of Ed. 2. and in the 8th Year of his 
Reign Eſcuage was aſſeſſed. Co. Litt. 72. a. b. | ; 


(T) Eſcuage. By hem: the Service is to be done. 


1. U Emes and Abeſſes du the Services always by others. 10 E. 1 Lin S. 96. 
* Rot, Mareſcalli Memb. 5. S P. and ſo 


of other 
Perſons of Religion. And Ld. Coke in his Comment, pag. 70 b. ſays, That the Word (Reli- 
gion) is taked largely, vir. not only for regular or dead Perſons, Abbots, Monks &c. but for ſecular 
Perſons alſo, as Biſhops, Parſons, Vicars &c. for neither are bound to go in proper Perſon, 


2. It ſeems by all the Eſcuage and MWarthalſea Rolls, that all Co. Litr. 
Lay Perſons for the molt part in good Health, ought to do the Service /% * an 
in proper Perſon, and not by another. — Mad- 

| man, Leper, 
a Man maim'd, blind, Deaf, of decrepit Age &c. are not bound to go in proper Perſon. 


3. 10 E. 1. Rot. Mareſcalli Memb. 5. Infirmus facit per alium 
Ta. Umphrevil abſente de Licentia Regis recognovit, & facit 
per J. 8. , 

4. Generally of right, they who hold by Eſcuage ought to be in 
the Army in Perſon ; and it is not ſufficient to find another to be 
there, Contra, Co. Litt. 70. | | 
F. Inthe Erchequer, with Mr. Bradſhaw, there is a Roll which 
is intitled, Megotia Adjurnata de Scaccario ad JAarltamentum 
Regis apud Karliolum in Octabis Sanctt Htilartt, Anno 35 E. Re- 
Nis. In which there is thus, That Rogerus le Ware, who, upon Sum- 


i ö 

mons, came to Parliament, and ſaid, That whereas he was ſummon'd to k 
| 

i 


be at Carliſle, 34 E. 1. Perſonaliter cum ſervitio ſuo, He acknow- 

ledg d, that he held by Knight-Service, and that he was there ac⸗ 

cording to the Summons, | 
6. 75 E. 2. Rot. Finium Memb. 5. Pro Rege de Finibus capiendis } 

ab Archiepiſcopis, Epiſcopis, Abbatibus, Prioribus, & omnibus Eccle- [ 

haſticis Perſonis ac Mulieribus & aliis debilibus & ad laborandum im- 1 

potentibus &c. et Servitia nobis facere debent. ; 
7. It there be Lord, Meſue, and Tenant, and each holds of the other by The Lord | 0 

Fſcuage, and the Tenant goes a Voyage into Scotland, the Lord ſhall not ſhall ror ö 


have Eſcuage of the Meſne. The Reaſon ſeems to be, inaſmuch as there 928 5 his 
| | fall 7 
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Tenant, un- ſhall be only one Service done for one and the ſame Land; quere inde, hr. 
leſs where Tenures, pl. 89. cites 6 H. 3. & Fitzh, Tit. Avowry, 242. & con. 


go 1 . cordat Nov. Nat. Brev. 


ar in Perſon. Br. Tenures, pl. 103. cites F. N. B. 83, 84. 


Hawk. Co. 8. If eee be of Land holden by Knights-Service, and one goes 


Litt. 113. with the King, it ſuffices for both, and both of them cannot be com. 
becauſe the 


dee wen pell'd to go; for by their Tenure one Man 1s only to go. Co. Litt. 
inall 4 O. b. ; | 

3 9. If the Tenant paravail goes, it diſcharges the Meſue; for one Tenan- 

the Tenure, cy ſhall pay but one Eſcuage. Co. Litt. Jo. b. | 

4 12 

Orm d. 


If there be Lord and many ſeveral Meſnes and Tenants, and each holds by ſeveral 
Knights Service, if the Fenant paravail of the Land does the Services, and goes with the King in War 
&c. the ſame ſhall excuſe all the other Meſnes; For, for one Land but one Service can be demanded: 
viz. to go, or to find a Man to go &c. And ſo the Meſne Paramount here is excuſed, becauſe the 
Service is done by the Tenant &c. F. N. B. 84. (D)——8. P. Br. Tenures, pl. 103. cites F. N. B. 
83, 84. | 


10. An Abbot, or Prior &c. that holds Lands by Knights Service, al- 
beit he ought not, in reſpect of his Profeſſion, to ſerve in War in proper 
Perſon; yet muſt he ind a ſufficient Man, conveniently array'd for the 
War, to ſupply his Place. And if he can find none, then muſt he pay 
Eſcuage, &c. for his Profeſſion does not privilege him, but that the 


King's Service in his War muſt be done, that belongs to his Tenure, 
Co. Litt. 99. a. 


pry (U) Eſcuage. / h ſpall have it. 


— 0 And io 1. | DE King ſhall have Eſcuage of thoſe who ought to pay Eſcit- 

Ward, by age to his Ward. 31 E. 1. Rot, Scutagii Memb. 2. 7 E. 

. reaſon of > Rot. Finium Memb. I , | 
acarion o | 


A ; and ſo ſhall a common Perſon, if he has Eſtate for Life or Years' of a Seigniory. Co. Lit: 
7 „„ | 


2. Ik the King grants over to another the Cuſtody of his Ward, 
and atter there is a Yoyage Royal, rhe Grantee ſhall not have Eſcuage 
of the Tenants of the Ward, but the King. 

3. 10 E. 1. Rot. pro Scutagio levando Memb. 2. But there 
95 * was granted to the Grantee ex Gratia Speciali. And [0 

emb. 3. N | 

4. So the Grantee of the King of his Ward cum Feodis Militum 

& Advocationibus ſhall not have Eſcuage of the Tenants of the 

Ward, but the King himſelf, 31 E. 1. Rotulo a 1 Memb. 1. 
ME: But the King granted this to him De Special 

S. P. For he 1 De who was not with the King in the Dopane, nor ſent any one 
3 for him, nor had any lawful . uy his Ablentce, nor had made 
by the De- Agreement with the King for his Eſcuage due to the King, he ſhall 


fault of not have any Elcuage of his Tenants, This appears by all the 
others, who Rolls of Eſcuage. Fitz. Ma. 83. q 


was guilty of 


the like himſelf. Hawk. Co. Litt. 113. But if the Tenant gces with the King, and dies in Exercitu, 
in the Hoſt or Army, he is excuſed by Law, and no Eſcuage ſhall be demanded. Co. Litt. 72. b. 


6. De 


An Prot 4 KP La — * - p 4 4 * 
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6. De, who was wich the King in another Place: at the Time of the 
Voyage by Command of the King, ſhall have Elcuage of his Te- 
nants. 72 E. 1. Rot. pro ScCutagio Levando. M. 1 & 4. 31 E. 1. 
Rot. Scutagit Memb. 2. 4 

- Biſhops, Abbots, and Women, who had Servitium cum Rege, 
call have Eltuage. 31 S. 1. Rot. Scutagit Yemb. 2. 

g. De who was not in the Voyage, nor ſent any one for him, if he If be thar 
made a Fine with the King for the Eſcuage, ſhall have Eſcuane of his _ - the 
Tenants. 10 E. x. Rot. pro Scutagio levando Memb. 3. & x5.) 
hemb. 2. for him qui Regi ſatistecit 755 Servicio ſuo. 31 E. I. goes, or finds 
Kot. Scutagii Pemb. 2. 8 E. 1. Rot. Fintum Memb. 8. Fitz. Ma. another to go 


Bre. 83. (4) ontra Co. Litt. 72. b. for him with 


R KEEE 3 the King, 
ge. then he ſhall have Eſcuage of his Tenants that hold of him by ſuch Service, which muſt be aſ- 


{fed by Parliament. But if the King's Tenant goes not with the King, then he ſhall pay for his De- 
fault, Eſcuage, and ſhall have no Eſcuage of his Tenants. Co. Litt. 72. b. 


9. Jf the Tenant of the King in Socage has diverſe Tenants by 
night Service, he hall not have upon a Voyage Royal Eſcuage of 
his Cenants, if he does not go in the Voyage, or agree with the King 
for it; 75 . nay 1 if he goes with the King, or agrees with 

im. Fitz. Jdt. 83. 5 
0 10. 31 E. 1. Rot. Scutagii Memb. 1. Vicecomiti Oxonit, Licet 
Servicium dilecti & Fidelis noſtri Roberti de Veer, Comitis Oxonii, no- 
bis debitum in Exercitu noſtro Scotiæ 31, in Rotulis Mareſcalciz noſtræ 
de eodem Exercitu non irrotuletur, nec fuerit Recognitum ut eſt Moris; 
Volentes tamen ei hac vice Gratiam facere Specialem, conceſſimus ei Scu- 
tagium &c. Ideo habere facias de Dono noſtro & hoc Nul latenus omit- 
tas. The like in iiſdem Verbis, except de Dono noſtro. - | 

11, Me who was with the King, tho' he holds of the Ring but in one 
County, pet he ſhall have Eſcuage of his Tenant in every other County 
of England. 10 E. 1. Rot. pro Scutagio levando, Memb. 3. 

12. The Executors of him who was the King, ſhall have Eſcuage. 
10 E. 1. Rot, de Scutagio levando, Memb. 3. | 

13. So the Executors of him who paid a Fine for the Service. Jhbt- 
dem 31 E. 1. Rot. Scutagti Pemb. r. 

14. So the Executors of a Biſhop, qui habuit Servitium cum Rege. 
Thidem 31 E. 1. Not. Scutagit Memb. 1. 

15. Ik Elcuage be granted, and alter the Meſne grants the Ser⸗ 
vices to another, and then Elcuage ts levied of the Grantee, he may 
levy this again ofthe Tenants, 1 E. 3. 6. b. 

16. Do it Kſcuage be granted in the Time of the Anceſtor, and levied 
__ bu on; the Deir ſhall have the Elcuage of the Tenants, x 

+ 3» + 

17. The King or other who has Seigniory for Term of Years, or for Life, 
c has Seigniory ia Ward, or by the Temporalties of the Biſhop, or ſuch like, 
ſvall have Eſcuage, and yet he ſhall not have Homage, Br. Tenures, pl. 
103, cites F. N. B. 83, 84. | 

18. The Lords of whom Lands were holden by Eſcuage, ſhould have it 
when aſſeſs d; for the Lands at firſt came from the Lords, and it is not 
intended that they were given by them to the Tenants, to defend them 
as well as the King. And the Lords might diſtrain for it, or have a 
Writ to the Sheriff to levy it for them; but of ſuch Tenants as held of 
the King by Eſcuage, that went not to the War, the King ſhould have 
it. Hawk. Co. Litt. 116, 117. | | | 


Nnn (J) Eſcuage. 
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(J) Eſcuage. $41111015. 


1. 19 E. 1, D DT. Clauſarum Memb. 7. in Dorſo, Summonitia 

Servicit, Mandamus Vobis in Fide & Homagic, os 

bus nobis tenemini, quod cum Equis & Armis &rali Servitio, quod no. 

bis debetis, ſitis ad nos apud Northamptoniam ad faciendum Servitium 

veſtrum C. & Nomina eorum qui ſummonentur C. Edmundo Fratri Re. 
gis, Johanni Ballivo Archiepiſcopi Eborum &c. 

2. 5 E. 1. Rot. Scutagit, Memb. 8. Breve de Summontttone, 


Quod interſitis cum Equis & Armis & cum Servitio veſtro nobis debito 
apud Wigorn tali Die &c. parati nobis cum ex inde proficiſci in Expedi. 
tionem noſtram &c. And ſeveral Summons to each. 
3. Rot. Scotiæ 5. 6 E. 2. throughout. 8 E. 2. Memb. 10. Dor: 
ſo ſuper Fidelitate. 
4. See 11 E. 1. Rot. Malliæ Memb. 2. in Dorſo, andz in Dor: 
ſo, the Manner of the Summons. £ 


(J) Eſcuage. Tl. 


1. IJ it be not inroll'd in the Roll of the Marſhal, that J. S. was 
in the Army, pet it may be teſtified by the King, by a Bithop, by 
the Chancellor, by the Chamberlain, or other Men of Credit; and therc- 
upon he ſhall have his Elcuage of his Tenants, 10 E. 1. Rot. pro 
Scutagio levando, Memb. 3. | 3 
2. 31 E. 1. Rot, Scutagit M. 1. Vicecomitt Oronit. Licet Ser- 
vitium dilecti & fidelis noſtri Roberti de Veer, Comitis Oxon nobis 
debitum in Exercitu noſtro Scotiæ 31 in Rotulis Mareſcalciæ noſtræ de 
eodem exercitu non irrotuletur nec fuerit recognitum ut eſt Moris. 
Volentes tamen ei hac vice gratiam facere ſpecialem conceſſimus ei Scu— 
tagium &c. Ideo habere facias de dono noſtro & hoc nulla tenus 
omittas. The like in iiſdem Verbis, except de Dono Noſtro. 
3. In the Bag of Tenures in the Exchequer there is a Roll, of 
which the Title is Megotia Adjurnata de Scaccario ad Parliamen⸗ 
tum Regis, apud Raritolum, in Octabis Sancti Pillarit, Anna Reg: 
ht Rents Edwardi 35. Where Theobaldus de Verdon fuit Attachiatus 
ad Reſpondendum quare non venit apud Karliolum in quindena Sancti 
Johannis cum Servitio ſuo quod Regi debuit in Exercitu Scotiæ, Anno 
34. &c. Et ipſe veuit & dicit quod fecit Domino Regi Servitium ſuum 
quod Regi &c. & inde vocat ad Warrantum Recordum Conſtabulario- 
rum & Mareſcallorum exercitus Regis, & datus eſt ei Dies de habendo 
Warrantum ſuum ad Parliamentum prædictum. And ſo in the fame 
Roll; R ogerus De la Ware attachiatur ad reſpondendum Regi &c. qui 
venit & dicit quod fecit Domino Regi Servicium ſuum in exercitu præ- 
dicto, & petit Diem de habendo Warranto ſuo &c. Et ad hoc Dies 
datus eſt ad Parliamentum Prædictum. | 8 
Litt. S. 102. 4. When the Lord diftrain'd for Eſcuage aſſeſs'd by Parliament, 1 
—Art the the Tenant would aver, that he was with the King all the Days required, 
— 84 the Marſhal of the King's Hoſt, under his Seal, ſent to the Juſtices. 


Marſhal gave Hawk. Co. Litt. 11 7. 
a Certificate | 3 7 
under his Hand and Seal to all the Tenants that there attended, which was an unconteſted Evidence of their 


attending the King in his Expedition. When Eſcuage was aſſeſb'd upon the Tenants in . 
| 5 f ever 


— 
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: Tenant might have his Certificate into the Court of Exchequer ; and upon ſuch Certificate the 
Fe diſcharged him out of the King's Rent-Roll ; for ſuch Certificate of ME AE al „ inroll'd in the 
Court of Exchequer, was an Authority to the Barons to diſcharge the Pipe-Roll of an Eſcuage upon ſuch Je- 
nant, that ſo no Diſtringas iſſued * ſuch Eſcuage. If the King's Tenant had not iproll'd his Certi- 
ſicate, then the Diſtringas regular y iſſued; but the Tenant might plead ſuch Certificate at the Return of 
the Diſtringas, and get the Diſcharge. But however the Diſtringas did originally iſſue, becauſe he had 
not inroll'd his Certificate; where it was inroll'd, it was never in Diſcharge to the Sheriff where it 
was pleaded upon the Return of the Diſtringas, the Sheriff was fin'd till ſuch Certificate produced. 
If any inferior Tenant was diſtrain'd by his Landlord for Eſcuage, he might er and if upon ſuch 
Replevin he could plead, . hat he was with the Kin in the Expedition, and ſhew his Certificate from 
the Marſhal, the Tenant might have a Recordari of ſuch Plaint before the Sheriff, and thereby brin 
it before the Juſtices in Eyre; and upon producing ſuch Certificate before the "Ws the Fuſtices 3 
z Writ de Returno habendo of ſuch Diſtreſs. Gilb. Hiſt. View of the Exch. 24. 25. 


— ——{ 


— — a. 


(Y. 2) Frankalmoign. 
i. JIRIOR held in Frankalmoign and infeoff*d F. F. in Fee, and the 

Lord after the Limitation of Aſſiſe got Services, and brought Ceſſavit 
for not doing them; and it was ſaid, That the Feoffee cannot hold by 
Frenkalmoign, as the Prior held; therefore he ſhall hold by the Services 
accroach'd, or by Fealty only, or as the Donor held over, and yet the 
Demandant was barr'd upon his Count of Services accroach'd. Br. 
Tenures, pl. 39. cites 31 E. 3. and Fitzh. Ceſſavit 22. 

2. In Treſpaſs it was in a manner agreed Arguendo per Cur. That 
where the Lands of the Templers, which were diſiolved, and held of the 
King in Frankalmoign, and their Lands given by A of Parliament to the 
Hoſpital in Fee, to hold by the ſame Services as the Templers held, theſe 
Words do not make Frankalmoign ; for Frankalmoign is not any Ser- 
vice, and by ſome it cannot be, becauſe Frankalmoign cannot be but of 
the Donors. But Brooke ſays, it ſeems to him that it may; for tho? it 
cannot be but of the Donors by the Common Law, yet otherwiſe it may be 
by the Act of Parliament, which may make a new Law varying from 
the Common Law. Br. Tenures, pl. 5. cites 35 H. 6. 56. | 

3. At this Day a Man cannot give Land to hold in Frankalmoign 70 
an Abbot in Fee ; for by the Statute of Tenures, he ſhall hold of the Lord 
Paramount, of whom the Donor held. Contra before this Statute, which 
is call'd Quia Emptores terrarum. Per Littleton. Br. Tenures, pl. 39. 
cites 12 E. 4: 3. 4 


(Z) Tenure in * Scage. * Tenure 
| in Socage 1s 
where the 
Tenant 


5 Tenant by Eſcuage had made Feoftment, before the Statute, to ;,1z; of his 
hold of him by the Services of 6 d. & ex illis 6 d. ſolvi debet Lord by cer- 
Scutagtum tantum #c. quantum pertinet ad tantam terram, n, 
This is but + Socage Tenure. 27 Aff. 52. Per Curiam. ee 


. and certain 


| 1 Rent, for all 
Manner of Services. And at this Day every temporal Tenure of a common Perſon is in Soca e; ae tho”, 


in a ſtrict Senſe, it only ſignifies that in which the Service of the Plc ugh was originally reſerv'd, yer 
largely taken it comprehends all others that have the like Effects and Incidents; As if a Roſe, Rent, or 
the doing the Duries of an Office were originally reſery'd ; and at Law every tempor al Tenure of a Sub- 
ject that was nit Knioht's Service, was Socage. Socagium idem eſt quod ſervitium Socæ, i. e. A Plough; 
and anciently ſuch Tenants ought to come with their Ploughs for certain Days in the Year, to plough 
and ſow the Lord's Demeſnes, or do other Works of Husbandry. And afterwards ſich Services were 
{i chavg*d into annual Rent, and yet the Name of Socage remain'd ; ſuch Charge muſt be before Time 
of Memory; for at this Day they cannot be chang'd by Releaſe, Confirmation, or any other Convey- 


alice, 
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not be but Eſcuage certain, which is Socage, as appears in Littleton's Tenures. Br. Tenures 
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ance, ſo long as the Seigniory remains. And in ſome Places they ſtill do ſuch Services with theis 
Ploughs to their Lords. Hawk. Co. Litt. 132, 133. | | | 

f S. P. So that this Tenure which at firſt was flightly eſteemed of, is now accounted much the bet. 
ter; for the original Labours are converted into a moderate Sum of Money, only the Value of the year- 
ly Rent is exacted for Relief, and it is obliged neither to Ward or Marriage. Cowell's Inſtitutes 
Lib. 2. Tit 3 S. 21. | | 

+ S. P. And Brooke ſays, the Reaſon ſeems to be inaſmuch as the 6 d. is certain, and therefore it can. 


—— —— 


Cites S. C. 


Fol 512. Incidents. 


1 5 
Br. Tevures, 2. If at the Common Law a Man had given Land in Fee, to hold 
F <8 by Kntght-ſervice, and had granted to the Donee and his Heirs, that 
ſays, that the they ſhould pay ſo much for Relief, when it is to be paid for Ward, 
beſt Opinion Marriage, and all Exactions, the Donee (ould hold by Knight's: 
was roar, Service, and pet he ſhould not be in Ward, tho" it be incident to 
Relief was Bntght-Service, but not inleparable. 31 All. 15. Dubitatur. 


put in certain, [viz.] pro dimidia Marca, that it is Socage, and not Knight: Service; for of Socage, 
Relief ſhall be paid as well within Age as of full Age, & Adjornatur quære. 


3. So it is in the ſatin Caſe, tho! it be alſo granted generally, that he 
ſhall not be in Ward, nor ſhall pay nothing for his Marriage. 19 E. 2. 
e 224, By Perle faid to be adjudged, tho' it be Knight⸗ 
4. If a Man gives by Deed to a Prior and Covent Land 
abſque Homagio & Fidelitate, Habendum & Tenendum de ſe, & hære- 
dibus ſuis Reddendo inde annuatim 10 8. tantum pro Homagio & Fide- 
lirate & pro omnibus que de dicta terra exigi poterunt, Salvo tamen Scu- 
tagio Domini Regis quando currit. Tho this be Knight ⸗Service, and 
tho' Homage and F ealty are incident to Knight-Service, pet he hall 
not avow for them againſt the Deed. 19 E. 2. Avowry 224. 
5. If a Man holds by Fealty, and 12 d. Rent, and the Lord re- 
leaſes or confirms the Eſtate of the Tenant, to hold by 2d. for all 
Services and Demands ; thts ſhall barr the Lord of Reliet. Kelloway 
incerti temporis, 136. : | | | 
6. Tf a Pan holds Land at Will, rendering Rent, this is not a 
Rent-Service ; tor _ 1s not incident to it, but it is a Rent 
diſtrainable of common Right. Co. Litt. 37. b. 
Herein the . It a Man holds his Land zo pay a Rent to his Lord for Caſtle- guard, 
ems Sr this Tenure is Tenure in Socage ; but where the Tenant ought by him{elf, 
If a Rent be Or by another, to do Caſtle-guard, ſuch Tenure is Tenure by Knights Her- 


paid for dice. Litt. 8. 121. | 

Caſtle- ' 
guard, it is clear a Socage Tenure, at it is agreed in Lutterel's Caſe, according to Littleton's Opi- 
nion. But if a Sum in Groſs, or other thing, be voluntarily paid or given by the Tenant, and voluntarily 
received by the Lord in lieu of Caſtle-guard, yet the Tenure by Knights-Service remains. Co. Litr. 
87. 2, h. | 


8. Lands held of a Manor in Ancient Demeſne, ſhall be held by no 

other Service than Socage. F. N. B. 13. (D) and 14. (B) 

9. Every Tenure which is not Tenure in Chivalry, is a Tenure in Socage. 
Co. Litt. 86. a. | 

10. It a Man hold by Homage, Fealty, and Eſcuage, viz. by an Half- 
penny, when Eſcuage runs at 40 8. this is a Tenure in Socage, and no 
Knights Service, for 2 Cauſes ; firſt, it is Socage Tenure, becauſe of the 
Certainty ; tor to the Tenure in Socage certa Servitia do ever belong, ſo 
as the Husbandman may the rather live in quiet. 2dly, E/cuage is to be 
paid at every Time when it is aſſeſs d, and here it is not to be paid but when 
it amounts to 40 8. Co. Litt. 85. a. 1 

11. He 
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11. He that held by Eſcuage certain, i. e. to Pay his Lord a certain 
Sum for it, at what Rate ſoever the Parliament aſſeſs'd it, held in So- 
cage. If one ſpeak generally of Eſcuage, it ſhall be intended of Eſcuage 
incertain, becauſe that is the worthieſt Senſe. Hawk. Co. Litt. 116. 

12. The Service which is performed by Tenants in Fee Farm, is So- 
cage, in regard Fee Farm cannot be where Ward and Marriage are re- 
ſerved to the Lord by Charter. And the fame is to be underſtood of Te- 
nants in Franck Bank, Cowell's Inſtitutes, Lib. 2. Tit. 3. S. 26. 


(A. a) Alteration, In what Caſes the Tenure ſhall be See (L. 2) 
hang d, and How. : 


1. JF there be Lord Meſne and Tenant, and the Tenant by his Act Br. Tenures, 
1 [as] by Hurchaſe, Forejudger, and the like, is Party to the Pl 27. cites 
Alteration of the Tenure, there he ſhall hold as the Meſne held before; * 


for he comes in loco Medi; And on the contrary, where the Meſnal- Dower 131. 
ty is determined by the Act of God, as by Elcheat without Heir, and Lord 
the like; kor there the Seigntor Will merge in the Melnaltp, and the = x and 
: ealty will remain, and the Tenant ſhall hold as before, Brook 7" by 
enures 97. , 


nancy by 
Purchaſe, 
Neſcent, or other lawful Means comes to the Lord in Fee-ſimple ; the Tenure and all Things which were 


incident to the Tenure, are extinct and gone, becauſe the Lord cannot hold the Land of his own Te. 
nant. But tho* the Seigniory is extinct, yet the Rent is not gone; if no Rent due from the Meſne to the 
Lord, then all the Rent continues; if any Rent, then it continues for the Surpluſage, as Rent Ser- 
vice diſtrainable of Common Right. Bur ſo long as the Land continues in the Hands of the Ring, the 
| Diſtreſs is ſuſpended, and the Remedy is by Petition. But when the King grants it over, then the Meſne 
ſhall diſtrain the Patentee. Reſolved. Jo. 234. Paſch. 7 Car. B. R. Faulker v. Bellingham. 


2. [So] if there be Lord Meſne and Tenant, and the Tenant holds 
by more Services than the Meſne, and the Meſne is attainted of Felony, 
{by which the Meſnalty eſchears to the Lord, the Lord ſhall have the 
ſame Services of the Tenant as the Meſne had of him before; For 
he is now become Tenant to the Lord, by reaſon of the elnalty 
to which his Services were annexed. 1 E. 3. 6, by Tond. 

3. So ſhall it be in the Caſe atoreſaid, chough che Tenant held by 
leſs Services of the Meſne than the Meſne held over, pet he ſhall pay 
bit the ſame Services which he paid before, for his enancy is not 
altered; But the mz ta which the Services are anncred is 
come to the Lord Paramount. 1 E. 3. 6. i 

4, [So] tf Lord Meſne and Tenant are, and the Meſnalty is a Ma- D. 3 59. b. 
nor, and held of the King in Capite, a Tenant Paravail, who holds of pl 1. 


the Manor by Socage Tenure, obtains a Releaſe ot the Meſne, now . 
his Tenure [is] immediate of the King in Capite, as the Tenure my 
of the Manor was, becauſe the Yeſnalty is extinct by his own Ton- 

ſent; and Volenti non fic Injuria. O. 19. 20 El. 359. 1. Oa, County 

Palatine 67. | | 


JO2,—— 80 


the Melne held for the Caule atorefaty, 7 E. 4. 12. 22 E. 3. Brook fr che Te. 
| nant in- 
feoffs rhe 


Meſne, the Meſne ſhall hold by the ſame Service as he did before. 2 Iaft. 502. 
Ooo 6. Ik 
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Mas * 6. Ik Lord, Meſne, and Tenant are, and the Meſnalty eſchears , 
17 the Lord upon the Death of the Meſne without Heir, the Tenant han 
S. C. becauſe hold of the Lord by the ſame Services as he held betore. 7 G | 
mnexeigniory 12. by J2eedham, Davies County Palatine 67. Co. Litt, gg. 0 
3 D. 30 PH. 8. 44. 30. And the Seigniory is extinct. 10 All. 29 ad 
ty; Per zudged. * E. 4. 6. by Oanby, 1 E. 3. 6. Brook Tenures 9 
D.nby Cit. ]. Ji itzh. Kugwry 258. | m 


a4 08 J. J Lord. Gene, and Tenant arc, and Tenant holds in Frankal. 
e moigne, und Mefnalty elchears tg the Lord upon Death of rhe Meſne 


upon the 


Words (By without Heir, there the Tenant ſhall hold of the Lord by the lame 
ſuch Ser- Services as the Meine held; becauſe he cannot hold in F rankaj; 
"ee &c.)  motgne as he held of the Meſne, the Lord being a Stranger to the 
Blood. 7E. 4. 12 (It ſeems he ſhall hold it as near it as inay by 
that is to ſay) by Featty only, | 
Where 8. Ik the Tenanc torcqudges the Meſne, he ſhall hold of the Lor 
Lord, Haie by the ſame Services as the Yeſie held betore of the Lord; far it 18 
2 f 177 his own Act, 22 E. 3. Oower 131, Brook Tenures 97. 10 Af. 29. 


Tenant fore- 
judges 4 Neſne, and is in Arrear to the Lord, he accepts the Services by the Hands of the Tenant, (as he 
ought) yet he may diſtrain him, and avery un him for the Services of the Meſne ; for it is the Folly of che 
Fenant to fore;udge the Meſne. And the beſt Opinion was, that the Tenant may rebut the Lord by Pee 
ade to the -Heſne for an Incroachment of the Lord, as the Meſne himſelf may. Br. Tenures, pl. 80. cites 
7 E. 3. Fitzh. Avowry 143. ; | ; | ; 
S P. For the ancient S-1gnitory remains, and the Statute wills this. But where Lord, Meſhe and 
Tenant are, and the I'enant holds of the Meſne by 3 Halfpence, and the Methe over of the Lord hi. 
4d. and the Meſne dies without Heir, the Lord is ſeiſed of the 3 Halfpence, and mav bring theregt 
Aſſiſe upon Diſſeiſin, and recover upon the Matter; for the Seigniory is e:tin& in the Metalty, ſh that 
he ſhall have only the Services which the Meſne ſhould have had, and not the Services which the Me. 


paid to the Lord; quod nota. Br. Tenures, pl. 27. cites 10 Aſſ. 29. 


9. Ik Lord, Meſne, and Tenant are, and the Meſnalty comes by 
Purchaſe to the Lord, the Tenant ſhall hold as he held before, Da- 
vies County Palatine 67, D. 30 Y. 8. 44. 30. 
10. So tf the 3 deſcends to the Lord, the Tenant ſhall 
hold as he held becore. Oavies Reports 67. D. 30. D. 8 44. 30. 
If there be 11. If Lord, 2 Meſnes and Tenant are, and the laſt Meſnalty de- 
1," ſeends ro the firſt Meine, this firſt Meſnalty is extinct, becauſe he by 
Tan and this comes more near to the Tenancy, and yet the firſt Meme tail 
the fut: Hold ofthe Lord Paramount as he held before, Co. Lite. 99. b. 


Aleſne dies | 

without Heir, and the Heſnalty eſcheats to the 2d Meſne; or if the Aeſne grants the 1eſnalty to the 1ſne, 
the Meſnalty which is neareſt to the Tenancy doth drown the more remote Meſhalty, and the Teaant 
Mall hold per eadem Servitia & conſuerudines, as he held before; but the 2d Meſne ſhall hold of the 


Lord Paramount per eadem Servitia & conſuetudines, as he held before the Extinguiſhment of his Meſ- 
nalty for the Cauſe aforeſaid, 2 Inſt. 502. 


4 Rep. 86. 12. Tf Lord and Tenant arg by Caſtle-guard, and the Lord grants 
d. in Lut- oyer the Seigniory, the Caſtle-guard is gone, becauſe the Grantee has 


OE Ars not the Caſtle. Co. Litt. 83. a. and this is not a Tenure by Knight 


cites 31 E. Service, as it was bekore. 


1. Tir. Aſſ. f 
441. and aid there that the Alienee cannot build a new Caſtle; for the Tenure was to keep the old 


Caſtle. : 
Service of Caſtle-guard and Suit to the Mill, cannot be ſever'd from the Caſtle, nor from the Manor, 


ſo that Grant thereof is void, Br. Tenures, pl. 11. cites 1 Aſſ. 441. 


13. &. holds of B. as of his Manor of P. by Fealty and Suit of 
Court, and B. grants over the Jy ef the ue 15 Kone, becatuie 
the Grantee has not the Manor. Co, Litt. 83 6. 

RE Bur if Lord and 'Tenaur are by Caftle-Guard, and the Caſtle 


be utterly ruinared, yet the Tenure remains by Knight Service, rh 
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this goes in Benefit of the Tenant as to the Guard of the Caſtie, 
till it be rebuilt. Co. Litt, $3. c. : » 
15. If the King makes Releaſe to his "Tenant in Capite to hold by a 
Penny and not in Capite, this ts a votd Releaſe and does not alter 
the Tenure ; For. it is merely incident to the Perſon and Crown 
of the King. D. 30 DN. 8. 45. 55: [36.] 

16. * 18 E. I. cap. 1. Foraſmuch as Purchaſers of Lands and * It is called 
Tenements of the Fees of great Men and other Lords, have many Times 73 N 
lerctofore entered into their Fees, to the Prejudice of the Lords to whom the ET”. 
Ereeholders of ſuch great Men have ſcld their Lands and Tenements to be hol- becauſe two 
en in Fee of their Feoffors and not of the Chief Loris of the Fees, whereby the notable Par- 
(ne Chief Lords have many Times loft their F:ſcheats, Marriages, and Warg- ments had 


why 7 3 es | been before 
ſhips of Lands, and Tenements belonging to their Fees, which thing ſeemed noſden at 


very hard aud extreme unto hoſe Lords, and other great Men ; And more- Weſtmin- 
ner in this Caſe manifeſt Diſberitance. ſter, the one 

called Weſt- 
minſter 1, and the other called Weſtminſter 2; in reſpe& whereof, and the Excellency of it, this 
Parliament being holden at Weſtminiter is called Weſtminſter 3. 2 Inſt. 500. 

Before this Statute, if Tenant by Knight Service had made Feoftment, the Feoffee by the Law 

ſc uld hold as the Tenant held over, viz. by Knight Service, and if the Feoftor had after procured a 
Relcaſe to hold in Socage, the Feoffee ſhonld hold in Socage likewiſe. Per Doderidge J. quod fuit 
conceſſum per Coke Ch. J. Roll Rep. 106. in Caſe of Spink v. Tenant cites 49 E. z. 
If a Man before this Statute had made a Gift of Land to one in Fee, to repair a Bridge or to heep ſuch 
a Caſtle, or to marry annually a pror Virgin of & this had been a Tenure, and the Donor might have di- 
ſtrain'd and made Avowry, and is not a Condition; But if a Feme gives Land to a Man to marry her, 
this is a Codition in Effect, and no Tenure. Per Fitzherbert, quod nemo negavit. Br. Tenures, pl. 53 
Cites 24 H. 8. ; 
At the Common Law, if A. had made Feoffment in Fee to B. Reddend' inde five Tenend' de ſe & 
keredibus ſuis per 6 d. pro omnibus ſervitiis, & faciendo capitalibus dominit feodi pro prædict“ A. & heredibus 
ſuis omnia ſervitia debita &. In this Caſe by the firſt Reddend' or Tenrend* the Land had been holden 
of the Feoffor, and ail the Services due ſhall be done to him; for to do Service for a Man, is to do it to 
| him; Qui pro me aliquid facit, mihi fecille videtur. 2 Inſt. 501. 


Our Lord the King in his Parliament at NMęſtminſter after Faſter, * By the 
the 18th Year of his Reign, that is to wit, in the ©uinzime of St COMMON 
Ng ue ; a 3 — * Law, the 


Joha Baptiſt, at the Inſtance of the great Men of the Realm, granted, pro- Tenant 
vided aud ordained, that * from henceforth it fhall be lawful to every f Free- might have 
man to + ſell at his own Pleaſure, his Lands and Tenements, or part of mae a 


Feeffment in 
14; . 
them, Fee of the 


whole Tenancy, to be Folden of the Chief Lord ; But notwithſtanding the Lord might, during the 
Life of the Feoftor, take him for his Tenant, and avow upon him (in reſpect of the former Fealty, 
Service, and Privity) albeit the Feoffee gavs Notice and tendered him all the Arrearages, which 
this Statute has alter'd. 2 Inſt. 501. 

i. e. Libere renenti, to every Freeholder. Hereby are excluded, not only Nativi, but alſo Native 
Tenentes, Copyhelders, or Tenants at Will according to the Cuſtom of the Manor. 2 Inſt, 501. 

+ This is not only taken for a Sale, but for any Alienatien by Gift, Feeſment, Fine, or otherwiſe ; 
But Sale was the moſt common Aſſurance. 2 Inft. 501. 


S that the Feoffee ſhall hold the ſame Land and Tenements of the + Chief * The Ge- 


7 IN 
Lord of the ſame Fee ? ori A 
lake not away neceſſary Incidents, as that the Feoffee of all, or of part, ſhall give Notice, and tender the 
Arrearages before the Lord ſhall be compelled to avow upon him; Neither do theſe or the former 
Words (De cætero liceat) take away the Fine for Licenſe of Alienation &c. of Lands holden of the 
King in Capite, for that belongs to the King by the ſaid Statute of Magna Charta. See Magna Charta, 
Cap. 32. 2 Inſt. cor. ; : 

Theſe e Words have a tacite Exception, viz. unleſs all the Lords mediate and immediate do a/- 
ſent thereunto ; For Quilibet renunciare poteſt bene ficio juris pro ſe introduct'. 2 Inſt. 501. 

This is taken for the next immediate Lord, and fo by Degrees upward to every Lord Paramount; 
albeit the Act ſpeaks in the ſingular number; And it 1s to be known, that all the Lands and Tene- 
ments in England, are holden either mediately or immediately of the King, and therefore he is S um- 
mus Dominus ſupra omnes. 2 Inſt. 501. | 
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2 botds * By ſuch Services and || Cuftoms as his Feoffor held before. 

ands b 
Wa Servles. and gives the ſame to B. in Tail, to hold of him in Socage ; B. makes a Feo 
the Feoffee ſhall not hold of the Lord in Socage as the Feoffor held, but b Knights Service, as A. the 
Donor held; For by the Feoffment the Reverſion in Eee holden by Knights Service, is drawn out of 
the Donor, and paſſes to the Feoffee, and the Feoftee in this Cafe cannot hold of the Donor; and this 
Cate is not againſt the Letter of the Law, but within the Intent and Meaning thereof; for the Mean. 
ing ofthis Law was, That the Feotfee ſhould hold of the Lord, as the Feoffor did when the Feoffe. 
held of the ſame Lord; and this Act was made for the Advantage of the Lords; and therefore in Con- 
ſtruction the Fecffee ſhall hold, not as the Feoffor, but as the Donor held. 2 Inſt. 502. 

Alſo, if the Tenant that holds by Priority make a Feoff ment in Fee, the Feoftee ſhall not hold by Pri- 
ority ; for this Act ſays, Per eadem dervitia, by the ſame Services, and not according to every collate. 
ral Duality. 2 Inſt. 502 

If the 'Fenant in Frankalmoign aliens in Fee, the Feaffee ſhall not hold of the Lord Per eadem Ser. 
vitia, albeit he be a an of the Church; but he jball hold * Lord by Fealty only ; for by the firſt Words 
of this Act he ſhall hold of the Lord, but he cannot hold of the Lord Per eadem Servitia, becauſe it 
is avainſt the Nature of the Tenure in Frankalmoign to hold of any but of the Donor or his Heirs, and gene- 
ral Words of an Act ſhall not be taken to work any thing againſt the Nature of the Thing, or the 
Rule of Law, but he ſhall hold by Fealty only, which was as free a Tenure, and as near to the Former 
as can be, and therefore by Conſtruction (eadem Servitia) the ſame Services ſhall be taken As near the {are 
Services as may be. 2 Inſt. 502. 

The Archbiſhop of C. ſeiſed of Land in Right of his Archbiſhoprick, and Veld of the Ring in Franbal- 
meign, after this Statute made a Fecffment in Fee to J. S. and the Dean and Chapter confirmed it. The 
Queſtion was, if the Land ſhall be held of the King in Capite by Service of Chivalry or Socage in Ca. 
pite ? It was reſolved upon this Statute, that the Land ſhall be held of the King in Socage, and not in 
Capite, and this by reaſon of this Statute, for before this Statute he ſhould hold of the Biſhop, and not 
otherwiſe ; But now this Statute provides that it ſhall be lawful to alien his Land, but the Statute is 
Jendere, Nota hoc &c. ſo that the Feoffee ſhall hold the Land of the Chief Lord of that Fee, 2 the ſame 
Services as his Feaffor keld before, the which cannot be in this Caſe. For he cannot hold of the King 
in Frankalmoign, nor by the Services which the Feoffor held by; and therefore he ſhall not hold in 
Capite by the Meaning of this Statute, which ſhall be taken the moſt reaſonably for all Parties 
concerned. 2 And. 211. pl. 30. in the Court of Wards, Rotheram v. Wood. 

A Diverſity was taken, when the King grants Land, and reſerves no Tenure, or when a Clauſe is Aiſque 
aliquo reddendo, there the Law creates a Tenure, the Beſt it can for the King; But when the Land paſ- 
ſes from a Subject, and the Law, of Neceſſity, changes one Tenure into another, it will create One as near the 
Freedom of the firſt Tenure as may be; As if a Biſhop or other Man of the Church had held Land of the 
King in Frankalmoign, and at the Common Law had infeoft'd another and his Heirs of the ſame Land, 
in ſuch Caſe the Feotfee ſhould hold by Fealty only; for this is as near the Freedom of the Tenure in 
Frankalmoign as may be, and ſo it was reſolved in Lont's Caſe. And the reaſon of this Diverſity is, 
becauſe in the firſt Caſe the Land moves from the King, and therefore ſhall be ſubject to ſuch Tenure 
as the Law will create; But when Tenant in Frankalmoign infeoffs another, the Feoffee is in by a 
Subject and not by the King, ſo as the King parts with nothing; Beſides, in the laſt Caſe the Law 
does not create any Tenure originally as it does in the firſt Caſe, but only changes one Tenure into 
another, viz. Frankalmoign into Fealty only. 9 Rep. 123. a. b. Trin. ? Jac in the Court of Wards in 
Lowe's Caſe. Litt S. 159. and Coke's Comment upon it, pag. 98. a. S. P. 

This Act extends to Lands holden by Fee Farm. 2 Inſt. 502. 

|| Cuſtom is here taken for Services, as in the Writ de Conſuetudinibus & ſervitiis, and not for 
Cuſtoms 2 Inſt. 502. | 
If the Tenancy comes to the Meſnalty by Act in Law, as by Fſcheat or Deſcent, the Meſne ſhall hold 
per eadem Servitia & conſuetudines, as he held before; for albeit the Tenure between the Tenant and 
the Meſne in theſe Caſes be extinct, yet the Seigniory paramount, which alſo was ifluing out of the 
Tenancy, remains ſtill. 2 Inſt. 502. | 

The King may licence a Man to alien, and to make a Tenure at this Day, where he is his Tenant imme. 
diate ; and the King and the other meſne Lords may licence other Tenants to alien and make Tenure at 
this Day. But the Lords only cannot; for the Statute was for the Advantage of the King and Lords, and 
the + King is not bound thereby; and ſo the King and the Lords may diſpence with this Statute. Er. 
Tenures, pl. 65. cites F. N. B. fol. 211. gp 

+ S. P. That the King is not bound by this Statute, becauſe all Land muſt be held, and therefore it 
he ſhall not hold of the King, he will hold of no body. Roll Rep. 165. in the Caſe of Smith v. War- 
ren, alias, Magdalen College's Caſe. | 


ment in Tes, 


* A Man 17. If a Man had given Land before the Statute to hold of the Chiel 
EIS Lord, the Feoffee thould have held of the Chief Lord; And if che 
BEE, Putt Lord had releaſed and * confirmed to the Tenant to hold in Frankalmoign, 
Tenures and he thould have held in Frankalmoign thereby. And fo ſee that Tenure 
by 5 s. Rent, may be alter d by Confirmation. But 1t ſeems that it is only a diminiſhing; 
Lord For he does no Services. Br. Tenures, pl. 11. cites 4 E. 3. Fitzh. tit. 
con- ſi | 
firm'd the meine 41. 
Eſtate of 


the Tenant to hold by 4. d. for all Services, it was held that this ſhall not make the Tenant to hold by one 
entire Tenure where he held by ſeveral Services before. Br. Tenures, pl. 59. cites 2 H. 6. . 
[But it ſeems it ſhould be 9 H. 6. 8. b. 9. On 


yr * — ante. —— li " a - — " * _ 2 
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on Confirmation to the Tenant the Lord can't reſerve new Services, as Hawk for Rent, or Rent for 
— 9 Rep. 142. Paſch. 10 Jac. in the Court of Wards in Beaumont's Caſe. 

4 . 


. A Ds. 


18. In Aſſiſe; the King Lord, Meſue and Tenant are, the Tenant held of Br. Tenuress 
the Meſne by Socage, and the Meſue over in Chivalry ; the Tenant gave his pl 95: Cites 
Land to his Daughter with her Baron in Frankmarriage rendring 12 dl. per Thor Ch. 
Annum for all Services falvo Forinſeco Servitiv; And it was held that the 7. ſaid, That 
Vonor cannot have Service of Chivalry by theſe Words (Forinſeco Servi- when a Man 
tio ;) the Reaſon 1s, becauſe he himſelf held only in Socage; for it ap- 1 
ears there, that the Foreign Service are ſuch Services by which the Donor 1 - 
de over. Burt per Wilby, They are ſuch Services by which the Land hold by 2 d. 
js held, and the Meſne holds over by Chivalry, tho the Tenant holds for all Ser- 
only by Socage 3 and he adjudged accordingly, which was contrary to Poris 
the Opinion of ſeveral, and thereſore Error was thereof brought in B. R. er 
And it was ſaid, that this Word * (Salvo) is /uficient to [ave that which is he ſhall hold 
in Eſſe, which was only Socage here; But it is not ſufficient to reſerve that by Service 
cohich 4s not in ſe, as Service of Chivalry here, if he does not ſay Red- - Chivalry 
lendo wel faciendo. And per Wilby and Green, that of which the Donor bor tomy 
is charged over may be reſerved by this Word (Salvo.) And per Wilby yer by Ser- 
Eſcuage certain is Socage, and Eſcuage uncertain is Service of Chivalry ; vice of Chi- 
And a Man may hold by Homage and yer not in Chivalry, but in So- 72 by 
cage, per Wilby. And the beit Opinion was, that by theſe Words the . 
Salvo Forinſeco Servitio, the Donor ſhall have only ſuch Services by & And if 
which he himſelf is charged over, and not ſuch Services which his a Man in- 
Meſne or other Lords Paramount is charged for the ſame Land; quod feotis an- 


| 8 . other, ren- 
nota. Br. Tenures, pl. 28. cites 26. Atl. 66. dring a Roſe 


| 3 6 2 . : . per Annum 
& faciendo Capitali Domino Servitium debitum pro Feoffatore & Heredibus ſuis, that which he Mall 


do for him he ſhall do to him, and therefore he holds in Chivalry. But Mombray Contra for the firſt 
Words {for all Services) diſcharge him, and the laſt Words are not ſufficient to contradict the fir 
And Brooke ſays, the Law ſeems to be with him; For the Deed ſhall be taken more ſtrong againſt the 
Feoffor, and there is no Reſervation nor Exception of Eſcuage, Br. Tenures, pl. 3 1. cites 31 Al 30. 
8. P. Br. Reſervation, pl. 33. cites 31 Aſſ. 30. 


19. Lord and Tenant by Service of 6 Marks, and to find a Chaplain for 
ever, the Lord releaſed by Fine in W rit of Cuſtoms and Services 2 hold by 
6 Marks, and rendring half a Mark for the Chaplain, and after deviſed the 
6 Marks and died, and in Aſſiſe all was found by Verdict at large, and 
the Plaintiff recover'd. Brooke ſays, Quod Mirum! that he may change 
the Services, or reſerve Rent upon Fine of Releaſe. Br. Tenures, pl. 49. 
cites 26. Aff. 37. 

20. In Atlile Deed was ſhewn by which Land was given to A. B. and 
his Heirs to hold of the Feoffor and his Heirs d 6d. for all Services, and ex 
lis ſex Denariis Scutagium ſolvi debeat quum evenerit quantum pertinet ad 
tertiaim partem unius acre terre; And per Seton he holds in Socage by 
by theſe Words (5 d. tor all Services.) And theſe Words (Scutagiun: 
dcvet &c.) are not Words of Reſervation, as Reddendum Scutagium, 
nec Salvo Scutagio, there ſore it is only Socage. Br. Tenures, pl. 31. cites 
$1 Aff. 30. 125 

21. It a Man gives Land in Tail Tenendum libere & quiete, the Remain- 
der over Tenendum in forma prædicta, reddend. 2 s. per Annum, the firſt Eſ- 
tate is diſcharged ot the 2 8. and not the Remainder, other wiſe it ſeems if 
Libere & quiete was not expreſſed before. Er. Tenures, pl. 92. cites 
34 E. 3. & Fitzh. Avowry 285. | 

22. If Manor be converted into a Priory, yet the Tenure remains, and 
the Lord may diſtrain ; For Alteration ſhall not prejudice the Lord, Br. 

Tenures, pl. 55 cites 42 E. 3 J. 

23. It a Man holds an Acre of Land of F. §. by Fealty and Suit as S. P. Br 
is Manor of Dale, and J. S. is alſo ſeiſed of another Manor called T. Suit, pl. 44. 
and J. F. erants unto the Tenant that he ſhall do his Suit at his Manor of T. dit af lag 
Ppp this fur le Sta- 
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ture, pl 24. this Grant ſhall not determine the Suit at the Manor of Dale. Perk 
;E.2.F.N.8. S. no, : 


_—_ 24. And if J. S. in the ſame Caſe had granted unto his Tenant that he 


famenti ſhall give unto him 12 f. yearly for his Suit ; This Grant ſhall not deter. 
mine nor alter the Tenure. Perk. S. 50. 

25. It Lord and Tenant be, and the Tenant infeoffs the Lord of the 7... 
nancy upon Condition, the Lord may grant his Secigniory, and yet it is not 
determined nor extinguiſhed; For if the Condition be broken, and the Te. 
nant enters, the Seigniory is revived. But if before the Entry of the Tenn; 
the Lord enfeoffs a Stranger of the Tenancy, and then the firſt Feoffor, that 
is to ſay, the Tenant enters, the Scigniory is not revived but is deter. 
mined, becauſe that the Lord departs with the Tenancy to his Feoſſee 
diſcharged of the appt & And 10 in the ſame Caſe the Lord may depart 
with his Seigniory by ſuch Means &c. Perk. S. 89. 

26. If there be Lord and Tenant by Knights Service, viz. by Homage, 
Fealty, and Eſcuage, and 12 d. Rent, and the Lord grants the Rent uno ; 
Stranger ſaving unto him his Seigniory, it is a good Saving; but not with. 
ſtanding that, the Lord ſhall have the Eſcuage, and yet it is not but a Pay- 
ment of Money if the Tenant will, and the Grantee ſhall have the 12d. 
Rent as a Rent Seck &c. Perk. 8. 648. 

27. If before the Statute of Quia emptores Terrarum, there had been 
Lord, Meſne, and Feme Tenant, and the Meſne and the Tenant had inter. 
married, the fame ſhould not have alter'd the Lord's Avowry ; or if the 
Tenant had infeoff*d the Meſue of the Tenancy, it ſhoyld not have altered 
the Avowry ot the Lord &c. Perk. S. 654. 

28. It Lord, 2 Fointenants meſne, and Tenant had been, and every » 
them held of the other by Fealty, and 12 d. and the Tenant had infeof*d one 
of the Foint Meſnes betore the Statute of Quia emptores 'Terrarum of the 

5 whole Tenancy, it ſeems the Feoffee ſhall hold one Moiety of the Tenancy 
of him who was his Joint meſne by Fealty, and 6 d. Rent, Perk, 

8. 655. | 
See Bendl. 29. See the Form of a Fine levied upon a Writ of Cuſtoms and Services, 


K 5 — 149. where it is recited, that whereas there was a Diſpute about Caſtle guard 
lays, . 
his was be. aud Murage, now the Lord cunceſſit quod ipſi &c.  ſint quieti de prædickis 


fore the Sta- ſervitiis, ſalvis omnibus aliis Ser vitiis ad prædictum Tenementum pertinenti- 
tute of Quia Is. It ſeems that the Diſcharge of the Murage and Caſtle-guard, 
e which it may be were not of Right due, is no Diſcharge of the Te- 
an a Fs . A © 

was given in nure in Chivalry. D. 179. b. pl. 46. Paſch. 2 Eliz. Brule v. Bonet. 
Evidence in : : 83 

an Iſſue to be try d in the Manner of a Writ de Valore Maritagii in Suſſex, at the Suit of the Execu- 
tors of the old Duke of Norfolk v. Keeds. 


3 Le. 58. pl. 30. If a Man has Lands which were Parcel of the Poſſeſſion of a 
85. &. 3 ac Chantry&c. and came to the King by the Statute of Diſſo/utions, and be- 
5 fore were held of a common Perſon by Rent and Fealty, or by Service in Chi- 
5. 10 S. C. valry, now the Patentee of the King ſhall hold according to the Patent, 
and reported and not of the ancient Lord, or of his Heirs by the former Services, but 
in the ſame he ſhall pay the ſame Rent, which before was Rent Service, as Rent-charge 
2 en diſtrainable of Common Right only by the former Lord and his Heirs ; and 


I. 264 fo rhe ſaving in the Statute was expounded. And. 45. pl. 115. Mich. 16 
Mich. 16 & & 17 Eliz. Stroud's Caſe. 

17 3 ar C. | : 
accordin . . f 

31. A Writ of Diſceit by the Lord of the Manor in Ancient Demeſue, 
upon a Fine levied of Land there; the Defendants pleaded that the Lord 
of the Manor in the Time of E. 2. releaſed to one who was Tenant of the ſame 
Land by Fine de omnibus Servitiis & conſuetudinibus, ſalvis Servitiis infra- 
ſeriptis, viz. pro una virgata Terre 2 4. Rent, Suit of Court, and Relief. And 
the Releaſe was de uno Meſuagio & una virgata Terræ. It was held, 


That the Cuſtom of the Ancient Demeſne was extinct by the Releaſe, 4 
| tha 


* 


thar the Ren, RICE _ . 5 Parcel of the 
Seignory by the ſaving. And adjudged accordingly. O. 143. pl. 285. 
1 708 46 Eliz. Griffich v. Clarke. S if WP # 

32. King Edw. 3. was Lord, Abbot of IV. Meſne, and C. was Tenant. 
C 5pas attainted of Treaſon. Office was found. The King granted the 
Land to M. and his Heirs, Tenendum de Nobis & Succeſſoribus noſtris & 
altis Capitalibus Dominis Feodi illius per Servitia inde prius debita, & de 

are conſuera. It was argued, (among other things) that this was now 
à Tenure of the King immediately, and not of the Meſne, becauſe the 
Words were not per Servitia (Ante Proditionem,) or (Ante Attinctu— 
ram) inde prius debita &c. And diverſe Offices and Licences of Alie- 
nations and other Records were ſhewn to the Court, by which it ap- 
peared that the Law had been ſo taken all along, that the ſaid Manor 
was held of the King in Capite. But as to the ſaid Offices, Licences, 
and other Records, the Barons faid, that Vince by Conſtruction of Law 
upon the ſaid Letters Patents, it appears that there is no immediate Tenure 
of the King, notwithſtanding it has been found otherwiſe in Offices, or ad- 
mitted in Licences or other Records, yet this cannot alter the true Tenure 
which originally appears of Record to them as fudges; and that tho' Con- 
ſuetudo ft magnæ Authoriratis, nunquam tamen 45 206954 Veritati. 6 
Rep. 5. b. Hill. 40 Eliz. in Scaccario, Sir John Molyns's Caſe. | 

33. A. ſeiſed in Fee of Land held of Queen Eliz. as of the Fee of * And Ld. 
Crow-land, whereof ſhe was ſeiſed in Fee by Admitrance, procured a ne ors a 

: _ , e Mich. 
Licence from her, and ſuſfered a Common Recovery, and made a Join- 29 & 40 
ture on his Wife. A. and the Wife died, and the Land deſcended to B. Eliz. in the 
as Coutin and Heir of A. B. fold the Land to C. who died ſeiſed, and Exchequer 
the Land deſcended to D. as Son and Heir to C. This was found by 8 ; 
Office; and further, that the ſaid Land ar C.'s Deceaſe was held of pjc, has Re 
Queen Eliz. and at the Inquiſition was held of the King now by Knight lation only 
Service in Capite. Reſolved by Coke and Tanfield, that the“ ſuing the to the Li- 
Licence of Alienation is no Concluſion to the Party, ſo as to male the Lands to Fro Of, : 
be held of the King in Capite, becauſe the Words of the Licence are (Quæ otherwiie ir 
de Nobis tenentur in Capite, ut dicitur) but yet that the ſame may be is where the 
us'd as ſome Part of Erin for the King to prove ſuch a Tenure. And Party is di- 
decreed that the Tenure ſhould be taken as a Meſne Tenure, and not a _ 1 
| Tenure in Capite. Ley 16. Mich. ) Jac. Daviſon & Dymmock's Caſe. ina Te- 


nure, as 


by Bene & verum eſt &c. For in ſuch Caſes the Plea isa Concluſion. 
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34. Two Tenants held of C. by unequal Rents. C. gives, grants and 

confirms &9c. the ſaid Rents, Services, and Seigniories to them 2 and their 
Heirs; this is an Extinguiſhment of a Moiery of every of the Tenures, 
and for rhe other Moiety they hold one of another; it was ſaid that if 
the Acres and Rent had been equal, that then it ſhould be etinguiſb d in 
| all; bur, as it was, there was a croſs Tenure between them as to one Moiety, 
and that ſhall not move as a Releaſe Reddendo ſingula Singulis. Noy 
113. Goldwell v. Navenden, cites D. 319. 11 Hf. J. 12, a. 39 H. 6. 
2. 49 E. 3. 40. | | | 

35. A. ſeiſed of the Manor of W. held in Capite, purchas'd a Freehold of 
Acres held of the ſame Manor in Socage. Reſolv'd by the Lord Ch. ]. 
Mountague, and Hobart, and Tanfield Ch. B. Thar the 7 Acres pur- 
chas'd by A. is held of the King in Capite by Knight Service, as the 
Manor of W. is held, and of which the ſaid 7 Acres were held in So- 
cage till ſuch Purchaſe. Ley 63, 65. Paſch. 17 Jac. Mountague's Caſe. 


= 


(B. a) Ex- 


r 
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a Heriot (B. a) Extinguiſhed. What Act will extinguiſh it, 


Br. Te. 1. I the King purchaſes Land which is held of others, by this all 
ef fe the Services are extinct. 47 E. 3. 21. b by Finchden. 


2. It my Tenant infeoffs the King, and retakes Eſtate from the 


"I 4. King, my Tenure is extinct, Contra 45 E. 3. 6. Me ſhall hold 
Br. Tenures, of both, | | 
pl. 56. cites | | ; 5 

S. C That he is my Tenant in Right, and ſhall hold of the King alſo; Per Finch. Brooke ſays, 
Quere of his holding of me; for the Tenure was once extinct by the Poſſeſſion of the King. 


3. If the King has Land by Forfeiture of Treaſon, by this all Te⸗ 
. are extinct as well of the King as of others. Co. 6, A. 
3. U. | | 
D. 154. b. 4. It Lord Meſne and Tenant ate, and the 'Tenant gives the Land 
pl. 18. 4 & in Tail, the Remainder in Fee to the King, tf he aſſents to the Re- 


5. P. & M. mainder the — . is extinct, becauſe the Ring can hold of none 
an 0 (and the particular Eſtate and Remainder are all one Eſtate in Law, 


v. the Arch- und both hold of the Lord Paramount.) D. 4, 5 Pa. 154. Co. 
biſhop of 2, Bingham 92. b, 
Canterbury. 

—S. C. cited 2 Rep. 92. b. in Bingham's Caſe. 
and ſeems to be S. C. Anon. | 


Goldb. 149. pl. 73. Hill. 43 Eliz. S. P. exadtly, 


5. If there are Lord and Tenant in Frankalmoigne, and the Lord releaſes 
to the Tenant all his Right, the Seigniory by this is extinct; and there- 
fore Quære, How the Zenant ſhall hold over after. It ſeems as the Lord 
held before the Releaſe made. Br. Tenures, pl. 74. cites 18 E. 2. and 
Fitzh. Releaſe 51. 

6. If a Man holds by Homage, Fealty, Rent, and Caſtle- guard, and [the 
Lord] grants the Services, and the Tenant attorns, the Grantee ſhall nat 
have the Caſtle-guard ; tor he has not the Caſtle. But per Berr. & Spi- 
gurnel, he ſhall have Money tor it, as Contributory. Quere inde; tor 


it ſeems, that that Service is loſt, Br. 'Tenures, pl. 58. cites 19 E. 2. 
& Fitzh. Aſſiſe 399. | 


J. It Lord Meſne and Tenant are, and Meſne is attainted of Felony, the 
Lord ſhall have the Services of the Tenant which the Meſne had, and 
no more; for the Segniory is merg'd in the Meſnalty; per Cand. but 
Tond. contra. And per Devon. the Lord in Chivalry may relinquiſh 
the Ward, and diſtrain for the Services, if he will; quod Tond. con- 
ceſſit. Br. Tenures, pl. 91. cites 1 E. 3. Fitzh. Avowry 168. 

8. The Lord granted his Rent, ſaving to him his Scigniory, the Grantee 
cannot diſtrain; tor it is Rent-Seck. Brooke ſays ; And fo ſee, that by 
expreſs Words Fealty may be ſever'd from Rent-Service. Br. Tenures, 
pl. 79. cites 7 E. 3. and Fitzh. Avowry 142. 

In ſuch 9. In Ceſſavit it was agreed, that Suit is not ſeverable; fo that if 3 


Caſe the Tenants hold of the Lord, and the Part of the one comes to the Lord, he 
Lord cannot 


I Con. ſhall not have any Part of the Suit; and the Reaſon ſeems to be, inaſ- 
tribution to much as he cannot take the Suit, and be Contributory ro the Suit 


the Suit, nor Which he himſelf rakes. Br. Suit, pl. 1. cites 40 E. 3. 40. 
take Contri- | 


bution, and therefore the Suit ſhall not be apportion'd. Br. Suit, pl. 5. cites 34 Aff. 15. 


: 5 
So if 3 hold by a Horſe, or other Intire thing, and the Lord recovers two Parts of the Land by Ceſſavit, 


there the entire Rent is extinct by the Recovery; for this is the Act of the Lord. Br. Tenures, p. 
104. Cites F. N. B. 209. 


Io. Confirmation with Warranty therein, that an Abbot ſhall hold 
Libere & Onietus de Gildis, Placitis & Onerelis, Actionibus & Demandis ab 
f | 011176 
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Tenure. 


"ini Servitio exattione Seculari &c. Demandis does not excuſe him of Coro- 
dy; and becauſe it is not expreſly reheatſed in Perpetuam Eleemoſinam, 

therefore they ſhall do other Services; and ſuch Grant ſhall nor diſcharge 

him from making Bridges and Cauſeways. Br. Tenures, pl. 6. cites 44 
+ ou 5 

* 11. Where two Parceners make Partition of the Manor, ſo that the one Br. Extin- 

has the Demeſnes, and the other the Manor, neither of them ſhall have 8viſhment, 


x4 : 3 er | ve glich, 
che Suit; bur it the one dies without Iſue, the Suit is revived. Br. Suit, 8 Cf. No 
pl. 3. cites 12 H. 4. 25. e 


| | extinct, but 
only ſuſpended ; quod nota, Brooke ſays, Quære; for the Manor was once defeated. 


12. It was held, that by the Unity of Poſſeſſion of the Land in the Lord, 
all Cuſtoms and Services anaex'd to the Seigniory, or to the Lord, are ex- 
tinct for ever, as Heriot-Cuſtom, Ancient Demeſne, Fine for Alienation, or 
Cuſtom to be Bedel to the Lord, or to collect his Rents &c. are extinct. 
But contra of Cuſtom, which runs with the Land as Gavel-kind, Burgh- 
Engliſh, Dowment of the entire Lands &c. tor this runs with the Land, 
and there Unity of Poſſeſſion in the Lord, and after Feoffiment made to 
another, ſhall not change the Cuſtom ; tor it runs to a Number, and 
throughout the Country or Vill, and not to the Lord as a fingular Perſon, as in 
the other Caſes before. Br. Avowry, pl. 46. cites 14 H. 4 2. 

13. It Lord and Tenant are, and the Lord confirms the Eſtate of the 
T:nant Reddend' vel ſolvend' 1 d. pro omnibus ſervitiis, by this the Tenure, 
which was before the Confirmation, is determin'd. But if it had been 
reſervand vel tenend” by 1 d. there the firſt Tenure remains; Per Brian 
Ch. J. But Brooke makes a Quære thereof; for none made any Anſwer 
therero. Br. Tenures, pl. 40. cites 21 H. 4. 62. 13. 

14. If there be Lord Meſne and Tenant, and the Lord releaſes to the 
Tenant &c. the Meſnalty is extinct ; tor he has it only in reſpect of the 
Charge which he brings to the Lord, and by the Releaſe all rhis is de- 
trermin'd., But per Littleton, Tir. Rents in his Book, if there be 3 
Surpluſage of Rent, the Lord ſhall have it; quod nota, Br. Tenures, pl. 
48. cices 8 H. 6. 24. | 

15. If the King grants Land to J. S. in Fee, to hold as freely as the 
King is in his Crown, yet he ſhall hold of the King; and if he aliens with- 
out Licence he ſhall make Fine; tor this is veſted in the King by his Pre- 
rogative, which cannot be exrinct by ſuch general Words. Br. Tenures, 
pl. 52. cites 14 H. 6. 12. 

16. If Lord and Tenant be of 3 Acres of Land, viz, white Acre, and 2 
other Acres, and the Lord grants unto the Tenant by Deed, 7hat he will not 
diſtrain in white Acre for his Rent and Services; this Grant ſhall nor 
enure to ſuch Intent to determine the Seigniory in any Part, but thall 
enure by way of Covenant ; ſo that if the Lord diſtrains in white Acre for 
— Services, the Tenant ſhall have an Action of Covenant. Perk. 

69. 

17. If Lord and Tenant are of & Acres, and the Lord releaſes unto the 4» to this 
Tenant all the Right which he hath in the one Acre of the ſame Land, it * poſe 
is a Determination of the whole Seigniory. Perk. S. 71. cites J E. 4. Difference 


25. 20 H. 6. Exting. 2. between a 

| | | | Releaſe in 
Fact, and a Releaſe in Law; for if they purchaſe one of the Acres in Fee, which are holden of him, that 
15 no Determination but of the Rate of the Services, which are annual and ſeverable, and he ſhall have the 
whole Corporal Service. But if the annual Services be entire, as a Horſe, a Hawk &c. then all the an- 
nual Services are gone by the Purchaſe. But if one of the Acres deſcend unto the Lord, then if the annual Ser- 
vices be entire he ſhall have the entire annual Services out of the Remnant of the Tenancy. But if it was 
ſeverable, as Rent &c. then it ſhall be apportion'd according to the Rate of the Land. Perk. 8. 71. 
cites 4 Aff. 5. 40 E. 4. 5. 40. 34 Al. 15. 
But if the Lord diſſeiſeth the Tenant of Part of the Tenancy, the whole Seigniory is ſuſpended ; for a 
Seigniory all not be ſuſpended in Part, and in Eſſe for other Parcel to every Intent ſimul & ſemel in obe 
Perſon, if not in Special Caſes; But a Seigniory may be determined in Part, and in Eſſe for other Part 
ſimul & femel &c. Perk. S. 71. cites 19 E. 4. 1. | 


Qqq _ 
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18. By Feoffment made by the Tenant unto one Fointenant Meſye there 
is but a Miciery of the Menalty extinct, viz. the 8 which in i 
does belong unto the Feoffee, and no more &c. ſo as for one Moiety of 
the Tenancy there are Lord, Meſne, and Tenant; and for the other 
Moiety of the Tenancy Lord and Tenant. Perk. S. 655. | 


The _ 19. Reſolved, that the Seigniory and 'Tenure of Obit, or Chanters. 
to the Do- | 


„ Land, is extinct by Poſſeſſion of the King, by the Act of 1 Ed. 6. no. 
9 wichitanding the Saving in the Act, Propter Abſurditatem. Bur for the 
Services, Rent-Parcel of the Tenure, the Lord may diſtrain the Patentee of the 


ow in wy King, and make Avowry upon the Matter, but not upon the perſon 
ratute 1 E. 


4. en 16 ba within his Fee and Seigniory. D. 313. pl. 91. Trin. 14 Eliz, Anon. 
controlled by the Common Law, which odjudges it void as to the Services, and the Donor ſhall haye the 
Rent as Rent-Seck, diſtrainable of Common Right; for it ſhould be againſt Right and Reaſon, that 
the King ſhould hold of, or do Service to, any of his Subjects. 8 Rep. 118 b. in Dr. Bonham's Caſ. 
cites D. 313. 14 Eliz. and fays, it was ſo adjudged. Mich. 16 & 17. Eliz. C. B. in Strowd's Caſe, ' 


zo. Abbot, before the Diſſolution, held of 55 S. by Fealty and Rent 
and after the Land came into the King's Hands by the Starure ; the Hg 
nory is but ſuſpended ; and if the King grants the Land to another, the 
Patentee ſhall hold of the Lord as before, and the Lord ſhall have his 
Rent; but whether as Rent-Service as before, ſome doubted, D. 213. 
Marg. pl. 91. cites Trin. 23 Eliz. C. B. 
21. B. was Lord, and D. was Tenant of the Manor of M. by Knight- 
Service. B. held the Manor of M. of A. an Al bot, as of his Manor of I. 
which came to the Crown by the Statute of Diſſolutions. Afterwards B. pur. 
chaſed the Manor ot L. of the King, and being ſo ſeiſed of both Manors of 
L. and M. died ſeiſed. C. Son and Heir of B. conveyed both Manors to Truſtees 
to the Uſe of himſelf and E. his Wife for Life, and to the Heirs of C. Aſter— 
wards C. purchaſed the Tenancy paravaile, and thereof enfeoffed F. 5 
Manwood held, that by B's. Purchaſe of L. being allo ſeiſed of M. the 
Seigniory between the Abbot and B. was extinct, and that D. held of 
the Manor of L. which was held over of the King in Capite by Knight 
Service; Then when C. enteofted the Truſtees, and after purchaſed the 
Tenancy, now the 'Tenancy became Parcel of the Manors, and was held, 
as the Manors were, of the King in Capite ; And when C. enfeoffed J. 
S. he held as C. the Feoffor held it before. Shute held, that before C. 
urchaſed the Tenancy, D. held of C. and his Wife; and tho' after the 
7 of the Tenancy by C. the Tenancy preſently became Part of 
the Manor held of the King, yet the Seigniory is not merely extinct 
againſt the Feme : For if C. dies leaving E. then J. S. ſhall hold of 
E. during Life, there being no Reaſon that the Purchaſe of the Baron 
ſhould prejudice the Wife. But if the Uſes had been limited before the 
Marriage, then by the Purchaſe of the Tenancy a Moiety of the Seigni- 
ory had been extin&, and the Baron ſhould hold the other Moiety of 
the Feme, and when the Marriage had taken Effect, then this part is 
ſuſpended. And to this Manwood and Clench agreed. Sav. 21. pl. 52. 
Paſch. 24 Eliz. in the Exchequer. Hutton's, Or, Gifford's Caſe. 

22. A. held Land of B. in M as of his Manor of N. by Fealty, Rent, 
and Suit of Court of the ſaid Manor. B. by Deed indented and inrolled 
bargains, and ſells to C. and his Heirs all his Tenements, Rents, Services, 
and Hereditaments in M. The Suit of Court is extinguiſhed. 2. And 5 pl. 3. 
Mich. 36 & 37 Eliz. Anthony v. Burton. | | 

23. Where Purchaſe of Parcel of the Land out of which &c. by the 
Lord ſhall extinguiſh the Services, and what, See Heriot (H) pl. 2. 


(C. a) Ser- 


Tenure. | 243 


— 


(B. a 2) Revived. 


1. J E. 4 5. Nacts, That Lands holden of a Common Perſon by Fealty, See (I) pl. 
Rent, or other Service, coming to the King's Hands by At- 9 & 20 
tainder of Treaſon, and being afterwards granted by the King to another, ſhall 
be holden as if ſuch Attainder had not been ; And that every Perſon not at- 
tainted, his Heirs, Aſſigns and Succeſſors in the ſame Lands Ec. being in the 
Hands of any other than the King, may diſtrain for the Rent, as they might 
have done if the ſaid Attainders had not been. 
2. If Lord and Tenant are, and the Tenant is attainted of Treaſon by 
Att of Parliament, and to forfeit all his Lands, and after is pardon'd and 
reſtored by another Parliament, Habendum to him and his Heirs, as if »o 
ſuch Attainder nor former Act had been, now he ſhall hold of the common 
Perſon as before, and yet at one Time the Tenure is extinct by the For- 
feiture ot the Land to the King. Br. Tenures. pl. 70. cites 31 H. 8. 
3. If Lands held of the King are given to the King in Tail, the Remainder 
over, the Tenure fo long as it is in the Hands ot the King, is ſuſpend- 
ed ; but after his Death without We, it ſhall revive. D. 102. a. pl. 82. 
Trin. 1 Mar. The Queen v. Ld Barkley. 


—— — — A 
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(C. a) Services. In what Caſes the Services ſhall be 
| multiphed. 55 „ 
„FFF b FAA g. 13 VO LJ Aft © - 
AC. 2 > ra ee _— Le, | 5 2 2 5, 5 ” 5 
I. 1 F a Copyholder in Fee holds by Fealty, Rent, Suit of Court, Pam 342. 
and to pay a Heriot, that is to lay, Optimum Animal upon every S. ©. ad- 
Surrender, and after he ſurrenders Parcel of the Land he ſhall pay u Jadg d. 
Heriot; for it cannot be divided, it being entire and a Periot Ser- 
vice, and theretore ſhall be multiplted; For if he ſhall expect till all 
be lürrender d, peradvedture no Periot ſhall be paid, for then he may 
ſurrender all but a little Parcel, and ſo no Hertot ſhall be paid. Pill. 
20 Ja. B. R. between Snagęg aud Fox by Dodd. and Chamb. 'But 
Houghton dubitavit. EEG . 
2. If a Man holds by Homage and dies having Ifſue diverſe Daugh- 
ters, in this Caſe the eldeſt Oaughter ſhall do Homage for her and 
all her other Siſters, Co. Litt, 67. b. EGS £ 
3. Bur in the ſaid Cale it the Coparceners make Partition, then every 
one of them ſhall do Homage, becauſe it is not Una ſed diverſa Hzz 
4. So where there are 2 Coparceners who hold by Homage, and 
the one enfeoffs J. S. of his Part; Now J. S. thall do Homage for his 
Part; for it is a Partition in Law of this Dart. Co. Litt. 67. b. 
5. [So] where there are diverſe Coparceners, who hold by Homage, 
and the eldeſt does Homage tor her and her other Siſters, and after the 
Jong enfeoffs J. S. of her Part, J. S. ſhall do Homage tor it; Fo 
v this the Coparcenary is deffroyed. Co. Litt. 67. b. 79 
6. Ik there are ſeveral Jointenants of Land held by Homage, they 
all ſhall do their Homage jointly. Co, Litt. 67. b. vl 
J. If there are ſeveral Tenants in common of Land held by Ho⸗ 
mage, every of them ſhall do Homage. Co. Litt. 67, be 
J Tenant by Homage makes Feoffment of Part of the Land, the 


Feoffee ſhall hold by Homage. Co. Litt. 67, b. 


9. In 
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And if fe- 9. In Replevin the Defendant thewed that certain Land was beld by 
3 of Suit of Court and other Services &c. and alleged Seiſin &c. and chi, 
Lau, where. deſcended to 2 Coparceners who made Partition, and the one of his Part wy 


i j | of one Suit feoffed the Plaintiff, and the other of his Part infebffed F. NM. and for Suie 
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is due, the Arrear by 7 Years he avowed upon the Plaintiff, and the Avowry good 


yu Lord ſhall J f | 
We e PD Cur. quod nota, Now there thall be ſeveral Avowries. And per Seton 


T8 one Suit, bur 2 Man cannot make joint Avowry upon ſeveral Tenants, but by him after 
1 this is where ſuch Partition and Alienations if the one makes the Suit, this ſhall dir. 
N they are charge all the Tenancy, and if any of the Tenants make the Suit, the 
| N — n other may plead it, but he may avow upon whom he pleaſes; Quod non 
1 Quere, if negatur. Nevertheleſs, Quære in this Caſe, if he thall nor have Suit of 


5 }Þey are ſeve- every of them? But per Skip. and Seton he ſhall have it only of the one. 
1 raily i Quod non negatur, quod nota bene. And the Statute of Marlebridge, cad, 
1 feeffed, then Q wills, that where Coparceners hold by Suit, he who has Enitiam Par. 


1 it ſeems as | . r 
1 Skipwith tem ſhall make the Suit, and the others ſhall make Contribution to him; 


_ ſaid, that the and this is after Partition. Quære before Partition. Br. Suit. pl. 4. cites 

Lord may 24 E. 3. 73. | 

wn diſtrain cubom 

Wi he pleaſes, and if the one makes the Suit, the others ſhall have thereof Advantage, and ſo the Lord ſhall 
have but one Suit; quod nota. And Tit. Tenure, 64. and Bar in Fitzh. 211. every one ſhall make Suir 

by himſelf. Br. Suit, pl. 4. cites 24 E. 3. 73. 7 | | 
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10. If a Man grants Parcel of his Rent Service, and the Tenant attorns 
this is good, and he ſhall do two Fealties if the Service be Fealty only. 

Br. Grants, pl. 4. cites 9 H. 6. 12. 
Br. Avowry, II. If a Man holds 3 Acres by a Hawk, and makes 3 ſeveral Feoſ ments 
$256 cites of the 3 Acres, every Feoffee ſhall hold by a Hawk; tor it is nor ſever- 
Br. Tenures, able. Contra of 3 d. Rent, or 3s. which is ſeverable, Br. Tenures, pl. 
pl. 64. S. P. 42. cites 22 E. 4. 36. =, | 


cites 29 H. 
6. Br. N. & 29 H. 8. pl. 134 8. P. 


12, If a Man makes Feoffment of a Moiety of his Land, the Feoflee ſhall 
hold of the Lord by the entire Services by which the entire Land was held 
before; for the Statute Teuendo pro Particula does not hold Place here for 
Moiety nor Part. Contra of one Acre or two Acres in certain. Contra o 
a third Part &c. which goes throughout the whole. Br. Tenures, pl. 
64. cites 29 H. 8. | 

x3. It there be Lord and Tenant of 3 Acres of Land by Homage, Fealty, 
Suit of Court, Eſcuage, and the Rent of a Horſe payable at the Feaſt of 
Eaſter, or by the Rent of a Ha or of a Roſe &c. And the Tenant after 
the Statute enfeoffs one Man of one Acre Parcel of the Tenancy, and ano- 
ther of another Acre Parcel of the Tenancy, in this Caſe every of them 
ſhall hold of the Lord by Homage, Fealty, and Suit; but the Eſcuage 
thall be apporrioned, and the Relief, when it falls, as a Rent ſeverable, 
ſhall be apportioned, and the Lord ſhall have but one Horſe, or one Roſe; 
or one Hawk ot them all, not apportionable. Perk. S. 684. : 

14. All intire Services, whether Things of Profit or Pleaſure, as Ox 
&c. or Faulcon, Dog &c. ſhall be multiplied by Alienation of Part of 
the "Tenancy ; but it the Lord purchaſe Parcel before any Part alien'd, all 
is extinct ; but if after Alienation no more is extiad than remain'd on 
the Parcel purchaſed. 8 Rep. 105. b. 106. Hill. 7 Jac. in Talbot's Caſe. 

10 Rep. 108. 15. Some perſonal Services ſhall be multiplied, and ſome not, as Ho- 
» 14% Cafe. mage and Fealty is multiplied, and is not extin&t by Purchaſe of Part 
£2 bythe Lord, and fo of Knights Service, and ſuch Services as are pro Bo- 
no Publico & pro Detenſione Regni; but Perſonal Private Services, as to 
be the Lord's Butler, Carver &c. or where the Tenure is ad Convivan- 
dum Dominum &c. ſemel in Anno &c. there ſhall be no Apportionment 

or Multiplication, and Purchaſe of Parcel by the Lord ſhall extinguiſh 


ſuch private perſonal Services; But where ſuch Private Perſonal 1 
| a 


n ttt. 


rr 


| not be multiplied, the Lord may diſtrain every one for not doin | 
_ tho' they ſhall be done only by one of them. And manual * 
bour, as to cut the Lord's Corn or Graſs &c. which is to be done upon 
a certain Thing, ſhall not multiply. 8 Rep. tos. b. Tal bot's Caſe. 

16. There is a Difference between very Lord and very Tenant, and be- 

tween Donor and Donee, or the Leſſor and Leſſee ; tor in Caſe of very Lord 
and very Tenant, as well the annual as the caſual intire Services ſhall be 
mulriplied, as appears in Bruerton's Caſe, 6 Rep. x. b. 2. a. and in 
the 8 Rep. 105. in Talbot's Caſe. But in the Caſe of Donor and Do- 
nee, or Leſſor or Leſſee, the entire Rent reſerved ſhall not by any Di- 
viſion either of the Reverſion or of the Poſſeſſion, by Act in Law be 
multiplied. 10 Rep. 107. b. Per Coke in Lofield's Caſe. 
17. Ita Man makes a Gift in Tail of 2 Acres (one of the Acres being 
Borough Engliſh Land, and the other at Common Law) reſerving a Horſe, 
he ſhall not multiply the Horſes, bur ſhall pay one Horſe for which of 
them he will, but not 2 Horſes; Per Coke Ch. J. 3 Bulſt. 154. Mich. 
13 Jac. in Cale of Moody v. Garnance. 


(Ca. 2) Services abridged. 


1. IF a Man had given Land before the Statute rendring 3 d. pro omni- 
bus Servitiis ſalvo Scutagio quum currit & abſque Homagio & Fidelita- 

te, he ſhould not have Homage, tho it be incident to the Eſcuage ; Per 
Herle, Wilby, Bows, and Murf. but ſeveral e contra. And if Lord 

rants for him and his Heirs to the Tenant and his Heirs, that they 
Nall never have Ward nor Marriage, the Heir ſhall rebutt the Lord in 
Aſſiſe by this Deed to claim Ward; quod adjudicatur' for Law, per 
Herle. Br. Tenures, pl. 87. cites 19 E. 1. and Firzh, Avowry 224. 
2. If there be Lord and Tenant, albeit the Lord confirms the Eſtate, 
which the Tenant has in the Tenements, yet the Seigniory remains entire 
to the Lord as before. Litt. S. 535. 
3. It there be Lord and Tenant, which Tenant holds by Fealty and 20 8. Becauſe 
Reat, if the Lord by his Deed confirms the Eſtate of the Tenant to hold by there is Pri- 
129. or by a Penny, or by a Haltpenny, in this Caſe the Tenant is dif- WY N 
charged of all the other Services, and ſhall render nothing to the Lord and E Te- 


but that which is comprized in the ſame Confirmation. Litt. S. 538. nant; but if 
| | there be 
Lord, Meſne, and Tenant, the Lord cannot confirm the Eſtate of the Tenant to hold of him by leſs Ser- 
vices ; bur it is void, becauſe there 1s no Privity between them, and a Confirmation cannot make ſuch 
an Alteration of Tenures. Co. Litt. 305. b— But where there is Lord, Meſne, and Tenant, and the 
Lord confirms the Eſtate of the Meſne to hold by leſs Services, this is good; for he is Tenant in Poſleſſion 
of the Meſnalty, and there is no other Poſſeſſion. Br. Confirmation, pl. 8. cites 14 H. 4. 37. And 
as there is required a Privity when the Lord abridges the Services of his Tenant by Confirmation, fo 
mult there be alſo when he abridges them by Releaſe. - And therefore the Lord Paramount cannot re- 
leaſe to the "Tenant Paravail, ſaving to him Part of his Services; but the Saving in that Caſe is void. 
Co, Litt. 305. b. | 


4. If there be Lord, Meſne, and Tenant, and the Tenant is an Abbot that * As long 


| | | | ; 8 ro As the State 
holds of the Meſne by certain Services yearly, the which has no Cauſe Ot end 


have Acquittance againſt his Meſne for to bring a Writ of Meſne &c. if continues, it 
the Meſne confirms the Eftate of the Abbor in the Land, fo hold to him and cannot by 
his Succeſſors in Frankalmoigne &c. this Confirmation is good, and the the Lord's 


Abbot holds of the Meſne in Frankalmoigne, becauſe no * new Service 8 
is reſery'd ; tor all the Services ſpecially ſpecified be extinct, and no charged 


* 


Rent is reſerved to the Meſne, but the Abbor ſhall hold the Land of with any. 
him as before the Confirmation; for he that holds in Frankalmoigne new Service. 


Rrr oughr Co. Litt. 
305. a. 
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And if ſeve- g. In Replevin the Defendant thewed that certain Land was held | 

ral Feof- Suit of Court and other Services &c. and alleged Seiſin &c. and this 
3 deſcended to 2 Coparceners who made Partition, and the one of his Part in. 
of one Suit feoffed the Plaintiff, and the other of his Part infebffed F. M. and for Suit 
is due, the Arrear by 7 Years he avowed upon the Plaintitt, and the Avowry good 
Lord ſhall per Cur. quod nora, Now there thall be ſeveral Avowries. And per Seton 


8 . a Man cannot make joint Avowry upon ſeveral Tenants, but by him after 


| this is where ſuch Partition and Alienations if the one makes the Suit, this ſhall gif. 


they are charge all the Tenancy, and if any of the Tenants make the Suit, rhe 
pry in- other may plead it, but he may avow upon whom he pleaſes ; Quod non 
ona A negatur. Nevertheleſs, Ro in this Caſe, if he thall not have Suit of 
they are ſeve- every of them? But per Skip. and Seton he ſhall have it only of the one. 


rally in- Quod non negatur, quod nota bene. And the Statute of Marlebridge, cap. 


freſfed, then 9. wills, that where Coparceners hold by Suit, he who has Enitiam Par. 


Skipwith tem ſhall make the Suit, and the others ſhall make Contribution to him: 
ſaid, that the and this is after Partition. Quære before Partition. Br. Suit. pl. 4. cites 
Lord may 24 E. 3. 73. | 


diftrain <vhom 

"fp pleaſes, and if the one makes the Suit, the others ſhall bade thereof Advantage, and ſo the Lord ſhall 
have but one Suit; quod nota. And Tir. Tenure, 64. and Bar in Fitzh. 211. every one ſhall make Suit 
by himſelf. Br. Suit, pl. 4. cites 24 E. 3. 73. | | 


10. If a Man grants Parcel of his Rent Service, and the Tenant attorns 
this is good, and he ſhall do two Fealties if the Service be Fealry only. 
Br. Grants, pl. 4. cites 9 H. 6. 12. | 
Br. Avowry, 11. It a Man holds 3 Acres by a Hawk, and makes 3 ſeveral Feoft iments 


1 cites of the 3 Acres, every Feoftee ſhall hold by a Hawk; tor it is not ſever- 


Br. Tenures, able. Contra of 3 d. Rent, or 3 s. which is ſeverable. Br. Tenures, pl. 


pl. 64. S P. 42. cites 22 E. 4. 36. 


cites 29 H. 
6. Br. N. C. 29 H. 8. pl. 124. S. P. 


12. If a Man makes Feoffment of a Moiety of his Land, the Feoflee ſhall 
hold of the Lord by the entire Services by which the entire Land was held 
before; for the Statute Zenendo pro Particula does not hold Place here for 
Moiety nor Part. Contra of one Acre or two Acres in certain. Contra of 
a third Part &c. which goes throughout the whole. Br. Tenures, of 
64. cites 29 H. 8. | 

13. It there be Lord and Tenant of 3 Acres of Land by Homage, Fealty, 
Suit of Court, Eſcuage, and the Rent of a Horſe payable ar the Feaſt of 
Eaſter, or by the Rent of aHawk or of a Roſe &c. And the Tenant after 
the Statute enfeoffs one Man of one Acre Parcel of the Tenancy, and ano- 
ther of another Acre Parcel of the Tenancy, in this Caſe every of them 
ſhall hold of the Lord by Homage, Fealty, and Suit; but the Eſcuage 
thall be apporrioned, and the Relief, when it falls, as a Rent ſeverable, 
ſhall be apportioned, and the Lord ſhall have but one Horſe, or one Roſe; 
or one Hawk ot them all, nor apportionable. Perk. S. 684. 7 

14. All iatire Services, whether Things of Profit or Pleaſure, as Ox 
&c. or Faulcon, Dog &c. ſhall be multiplied by Alienation of Part of 
the 'Tenancy ; bur it the Lord purchaſe Parcel before any Part alien'd, all 
is extinct ; but if after Alienation no more is extia than remain'd on 
the Parcel purchaſed. 8 Rep. 105. b. 106. Hill. 7 Jac. in Talbor's Cale. 
10 Rep. 108. 15. Some perſonal Services ſhall be multiplied, and ſome not, as Ho- 
5 19% Cafe mage and Fealty is multiplied, and is not extinct by Purchaſe of Part 
© = bythe Lord, and fo of Knights Service, and ſuch Services as are pro Bo- 
no Publico & pro Defenſione Regni; but Perſonal Private Services, as to 
be the Lord's Butler, Carver &c. or where the Tenure is ad Convivan- 
dum Dominum &c. ſemel in Anno &c. there ſhall be no Apportionment 
or Multiplication, and Purchaſe of Parcel by the Lord ſhall extinguiſh 
ſuch private perſonal Services; But where ſuch Private Perfonal . 
| 1a 
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| not be multiplied, the Lord may adiſtrain every one for not doin | 
_ tho? they ſhall be done only by one of <a" And manual 558 
bour, as to cut the Lord's Corn or Graſs &c. which is to be done upon 
1 certain Thing, ſhall not multiply. 8 Rep. tos. b. Tal bot's Caſe. 
16. There is a Difference between very Lord and very Tenant, and be- 
tween Donor and Donee, or the Leſſor and Leſſee ; tor in Caſe of very Lord 
and very Tenant, as well the annual as thecaſual intire Services ſhall be 
multiplied, as appears in "Bruerton's Caſe, 6 Rep. 1. b. 2. a. and in 
the $ Rep. 105. in Talbot's Cafe. But in the Caſe of Donor and Do- 
nee, Or Cale or Leſſee, the entire Rent reſerved ſhall not by any Di- 
viſion either of the Reverſion or of the Poſſeſſion, by Act in Law be 
multiplied. 10 Rep. 10). b. Per Coke in Lofield's Caſe. 
17. It a Man makes a GC in Zail of 2 Acres (one of the Acres being 
Borough Engliſh Land, and the other at Common Law) reſerving a Horſe, 
he ſhall not multiply the Horſes, bur ſhall pay one Horſe for which of 
them he will, but not 2 Horſes; Per Coke Ch. J. 3 Bulſt. 154. Mich. 
13 Jac. in Cale of Moody v. Garnance, 


| (Ca. 2) Services abridged. 


1, } F a Man had given Land before the Statute rendring 3 d. pro omni 
bus Servittis ſalvo Scutagio quum currit & abſque Homagio & Fidelita- 

te, he ſhould not have Homage, tho it be incident to the Eſcuage ; Per 
Herle, Wilby, Bows, and Mutf. but ſeveral e contra. And if Lord 

rants for him and his Heirs to the Tenant and his Heirs, that they 
Fall never have Ward nor Marriage, the Heir ſhall rebutt the Lord in 
Aſſiſe by this Deed to claim Ward; quod adjudicatur' for Law, per 
Herle. Br. 'Tenures, pl. 87. cites 19 E. 1. and Fitzh. Avowry 224. 
2. It there be Lord and Tenant, albeit the Lord confirms the Eſtate, 
which the Tenant has in the Tenements, yet the Seigniory remains entire 
to the Lord as before. Litt. S. 535. | 
3. It there be Lord and Tenant, which Tenant holds by Fealty and 20 S. Becauſe 
Rent, if the Lord by his Deed confirms the Eſtate of the Tenant to hold by there is Pri- 
12. or by a Penny, or by a Haltpenny, in this Caſe the Tenant is dif- "WY fd honed 
charged of all the other Services, and ſhall render nothing to the Lord and his Te- 


but that which is comprized in the ſame Confirmation, Litt. S. 538. nant ; bur if 

| there be 
Lord, Meſne, and Tenant, the Lord cannot confirm the Eſtate of the Tenant to hold of him by leſs Ser- 
vices ; bur ir is void, becauſe there is no Privity between them, and a Confirmation cannot make ſuch 
an Alteration of Tenures. Co. Litt. 305. b—But where there is Lord, Meſne, and Tenant, and the 
Lord confirms the Eſtate of the Meſne to hold by leſs Services, this is good; for he is Tenant in Poſſoſſion 
of the Meſnalty, and there is no other Poſſeſſion. Br. Confirmation, pl. 8. cites 14 H. 4. 37. And 
as there is required a Privity when the Lord abridges the Services of his Tenant by Confirmation, ſo 
muſt there be alſo when he abridges them by Releaſe. And therefore the Lord Paramount cannot re- 
leaſe to the "Tenant Paravail, ſaving to him Part ot his Services; but the Saving in that Caſe is void. 
Co, Litt. 305. b. | | 


4. If there be Lord, Meſne, and Tenant, and the Tenant is an Abvot that * As long 

holds of the Meſne by certain Services yearly, the which has no Cauſe to oe e 4 

have Acquittance againſt his Meſne for to bring a Writ of Meſne &c. if continues, ir 

the Meſne confirms the Eftate ot the Abbor in rhe Land, 20 hold to him and cannot by 

his Succeſſors in Frankalmoigne &c. this Confirmation is good, and the the Lord's 

Abbot holds of the Meſne in Frankalmoigne, becauſe uo * new Service er 

7s reſerv'd; tor all the Services ſpecially ſpecified be extinct, and no rand 

Rent is reſerved to the Meſne, but the Abbor ſhall hold the Land of with any 

him as before the Confirmation; for he that holds in Frankalmoigne new Service. ; 


Rrr ought Co. Litt. 
305. a. 
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3 
ought to do no bodily Service; ſo that by ſuch Confirmation the 7 
ſhall not reſerve any new Service, but that the Land ſhall be holden Meſne 


ns th. Mad. et dtd. anti. 


as It was before; and in this Caſe the Abbor ſhall have a Writ of 2 
if he be diſtrained in his Default, by Force of the ſaid Confirmatio,? 
where percaſe he might not have ſuch a Writ before. Litt. S. $40, th 
por regu- . A Man cannot abridge a * Rent. charge or Common of Paſture by. 
8 Confirmation ; but a Rent Service, in Reſpect of the Privity between Ay 
: | | e 
the top Lord and the Tenant, may be abridged by a Confirmation. Co. Litt. 305.2, 
A bridge der- i 


vices, there ought to be Privity. Co. Litt. 305. b. 
* But a Man may releaſe Part of bis Rent-charge or Common &c. Co. Litt. 305. 


6. A Tenure may be abridged by a Confirmation. Co. Litt. 30g, a. 


_ ae 


levi . 
1 (D. a) * Relief. 
I. 8 - ms ö | | 
Rams; I. RE" the Time of H. 1. the Ring and other Lords us'd to make 


for ſoancient the Heirs of their Oead Tenants to redeem their Land. Jan 
Authors ſay, Anglorum 59. | 7 0 


and give 


this Reaſon, Quia hæreditas que jacens fuit per Anteceſſoris deceſſum, relevatur in manus heredum, @ prop. 
ter f actam relevationem facienda erit ab harede quadam praſftatio, que dicitur Relevium. And in Domeſda 


it is call'd Releyamentum & Relevatio. Co. Litt. 76. a. See Ld Coke's Copyholder 36. S. 25. 


2 Bur IH. 1. abrogated this evil Cuſtom, and ordain'd [that] the 
Peirs of the dead Tenants of the King, and of other Lords, rele- 


varent terras de Dominis ſuis, non redimerent. Janus Anglorum, 59. 
K 116. 70. | | | 


See (E. a) e, 


3. Relief is a Profit of the Seigniory. 17 E. 3. 64. Co. 3. Pen- 
nant. 66. 


ALY) A4. Relief is not a Service, but incident to the Service. 4 E. 2. 
3x , Avowry 200. by Scrope, Co. 3. Pennant. 66. 


2 Inſt. 95. S. P. It is not any Service, but a Flower of the Service, and ſhall go to the Execu- 


tors. Cro. J 28. in the Caſe of Mackworth v. Shipward.— It is only an Improvement of, or an 
Incident to the Service. Co. Litt. 83. a. 


5. It was ſaid, that Relief is only a thing perſonal. Br. Reliefe, pl. 
11. cites 39 H. 6. 33. | | 

6. The paying a Relief is a putting the Lord in Seiſin, and an ac- 
knowledging him for his Lord; ſo as of ancient Time, and in ancient 

Books, Relief is call'd Simplex Seiſina. 2 Inft. 134. | 6 

J. Relief on Aljenation is not properly a Relief, tho' call'd ſo in divers 
Books ; but is properly a Fine tor Alienation. And this may be by Te- 
nure, by ſpecial Reſervation, by Cuſtom. Agreed per tor. Cur. Jo. 133. 
Trin. 2 Car. B. R. Hungertord v. Haviland. 


(E. a) Re- 


8 
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(E. a) Relief. Of what Tenure or Service it is 70 be 
paid. | And what it is, pl. 3. How much to be paid, 
pl. 23 35 4 | | . 


LIE, who holds by Petit Serjeanty, ſhall not pay any Relief, 28 
E. 1 r ee Feil dat ne Le 
2. De, who holds in Socage, thalb not pay any Relief, according to /f #; 
the proper Sigmücation of Relief, 28 * 3 of Wards 124 * 
Keliets. Ancient Tenures, kol. 3. b. But only ſhall double his ©*/ C. 
Bent; for ancientiy always it was put as a Badge of Knight Service, . 5 
Ward, Marriage, and Relef. Bracton, Lib. 2. tal. 85. U. DS. 8. | nota bene. 


; Br. T 
pl 76. cites 13. R. 2. and Fitzh. Avowry 10. 


3. But of late Time the Doubling of the Rent by Tenant in So- The Heir in 
cage, that is to lay, the paying ot ſo much as his Rent is by one Socage mall 
Bear over the Rent, is call'd Relief. Litt. 28 S. 126, Doctor _ = 
Student, 14 b. 3x Aff. 19. Bratt. Lib, 2. fol. 85. b. S. 8. it 18 We Bead 
call d Quædam præſtatio ab Hærede propter Dominium & Dominii Re- of his Fa- 
cognitionem. ncient Tenures, 3. b. ſays, that he ſhall double the ther, in 

Bent. 23 E. 2. Avowry 89. 20 E. 3. Avowry 131. Britton, fol, Nenne of. 
178. ſhall give this in Acknowledgment of the Seigniory. Kelloway. Relief, pl. 


incerti temporis 136. 3. ci 
in 50 Is 3 Vo. NB 


Tit. Raviſhment de Gard; and this appears Tit. Socage in the old Tenures, That the Heir in Socage 
ſhall not pay Relief, but ſhall double his Rent in Name of Relief. 


4. Ik Tenant holds of the Lord by Fealty, and tg pay ro s. Rent If a Man 
every 2 OT 3 Years, tho it be not any annual Rent, vet he ſhall pay had ow bo 
10s. for Relief. Co. Litt. 91. vis 1 

of Quia 


Emptores terrarum, to hold by 12 4. and Fealty for all Services, Actiont, and Demands ; yet he ſhould pay 
Relief; for this is incident to the Tenure ; Per Skrene, ad quod non fuit reſponſum. Br. Reliefe, pl. 
10. Cites 14 H, 4. 8. Br. Incidents, pl. 22. cites S. C. per Skrene ; but Hank contra, therefore 


Quere inde. 
Where the Tenure is by Fealty only, there is no Relief due; for all other Services except Fealty are 


ſeyerable. Co. Litt. 93. a. 


5. A Fee Farmer ſhall not pay any Relief; for the Rent is intended Br. Relief, 

the very Value of the Land, or the 4th Part of it at leaſt. 45 E. Us 3 

3. 15. Ancient Tenures, fo. 4. b. becauſe he ought not to do other 8 0. — 
thing, but fo as is contain d in the Feoffment, Britt. fo, 61. Du⸗ Lbid. pl. 8. 

bitatur Bracton, Lib, 2. fol. 86. S. 9. OF 


xs... ©. 
per Finch. — But if the annual Value be abride'd by expreſs Reddendo, there the Grantee of the Fee-Farm 
ſhall pay Relief, Mo. 168. pl. 301. in the Caſe of Saffron Walden. 


6, He who holds in F rankalmoigne ſhall not pay any Relief, Britt. 
I 1 C44 | 


[7] 10. Df Corporal Service, or Labour, or Work of the Tenant, © -/ 
no Relief is due. Co. Litt. 91. b. lh 2 
[SJ] x2. As if the Tenant in Socage holds by Service of attend- Bu if the 
ing upon his Lord at Chriſtmas, he ſhall not double this Corporal Ser- 7e be 10 
vice tor Relief. Co. Litt. 91. b. Jt ſeems becaule it is impoſſible to 2,7% 
do this Service double, being to be done by his own Perſon at one Fea of 
| and the lame time. Chriſtmaſs, 


| ; : 0 | | or 939 104. 
op the Relief muſt be 10s, becauſe the other cannot be doubled, & fic de ſimilibus. Co. Litr. 
Aa, | ; | 2 IS” Hen 5 p | 
1 TN [9] 12. 
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|  {[9.] 12 Bur if a Man holds in Socage by Service to do certain 
Work- days at the Lord's Harveſt, he ſhall double this Corporal Ser⸗ 
vice for his Relief, becauſe che particular Time of doing it is not pre. 
ſcrib'd, but only to be done in the Par veſt; the which may be done 
by his own Perſon, or may be done by the Labour of any other Man 
Autumn Vacation 11 Car. So held by Maſter Herbert, Reader gf 
the Jnner-Temple. Contra Co. Litt. 91. b. „„ 
[10.] 13 So tit is when it is ro plow the Lord's Land by certain 
Days, or to work about a Hedge by certatn Days, or ſuch like, 
It. ] Abbot nor Prior ſhall not render Relief; for they do not come in) 
Deſcent. But becauſe the Prior and the Covent granted by their Deed j, 
the Lord to hold in Chivalry, and to render 100 5. for 3 at every Avoi- 
dance of the Prior, the Lord diſtrain'd, and avow'd for Relief, as upon his 
very Tenant, and the Avowry awarded good. Brooke ſays, Quod miror! 
Br. 'Tenures, pl. 71. cites 20 E. 3. and Fitzh. Avowry 124. | 
[12.] Relief and Heriot Service are all in one, and the ſame, Condition 
7 and the ſame Law holds Place in all Caſes. Per Frowike Ch. J. Kelw. 
84. pl. 7. Paſch. 21 H. J. Anon. 


(F. a) Relief. How much ſhall be paid. 


* of Knights, and all Superiors, fg the 4th Part of 
their Revenues. Co. 9. Lowe 124. b. Co. Litt. 69. a, b. 
Co. 7. Mevill. 33. b. 

2. An intire Earldom ſhall pay 100 l. for Relief, Doct. Student. 
14. Co, Litt. 69. a. b. 83. b. Magna Charta, cap 2. Bracton, Lib, 
2. fü. 84. b. S. 2. Co. 7. Nev. 33. h. Selden Tit. Donor. 232. 

3. An intire Barony ſhall pay 100 Marks for Reliek. Doctor Stu⸗ 
— Co. Litt. 69. d. b. 83. b. Co. 7. Newil, 33. b. Selden Tit. 

nor. 232. 

4. A Marquiſdom, which conſiſts of the Revenue of 2 Baronies, 
RALSS, Which amounts to 800 Marks, ſhall pay for Relief 200 Marks. 
* Fol. 516. CD. 9. Lowe 124. * b. Co. Litt. 69. a. b. 83. Co. 7. Nevil. 33. b. 
Seiden Tit. Honor. 232. 
5. A Dukedom, which conſiſts of the Revenue of 2 Earldoms, 
that is to ſay 800 J. a Bear, ſhall pay 2001. for Relief. Co. 9. 
Lowe 124. b. Co. Litt. 69. d. b. 83. b. Co. 7. Nevil. 33. b. Selden 
Tit. Monor. 232. f | | 
6. Quezre, what Reltef the King of the Ifle of Man, or Waight, 
Gal — « Litt. 83. b. This is not limited by the Statute of 
anna rt, 
Co. Litt. 76. * An intireK nighr's Fee ought to pay 100 s. Doctor Student. 14 
a. 83. b. Litt. 24. b. Co. 9. Lowe 124. U. Gervaſius de Tilbury, fol, 63. b 
cap. de Relevio, Co. Litt. 69. 


Co, Lirt. 76. 8. And, pro Rata, according to this Value, if it be leſs. Litt 
Relief was, 24 U. WO 
as ſome hold, certain by the Common Law ; but the Relief of Earls and Barons were incertain, and 
therefore were call'd Relevia Rationabilia ; but the Statute of Magna Charta, cap. 2. limits them in 
certain, and mentions alſo a Knight's Fee. ; 
A Man may hold his Land of his Lord by the Service of 2 Knights Fees, and then the Heir, being 
of full Age at the Time of the Death of his Anceſtor, ſhall pay to his Lord 10 J. for Relief. Co. 


Litt. 84. a. 


S. C. at pl. 9. Tenant by Knight Service, by a Cuſtom, may pay for an en⸗ 


22. tire Fee but 2 Marks for Relief, 40 E. 3. 9. Upon 
10. 


1 * PO VE OI | 


more or leſs than the Law appoints. 31 Aff; 15. 


11. Jf a Man be created an Earl of a County, and that he ſhall 
have the 3d Penny of the Profits of the County, this is clearly 
ſuch Earl as ſhall pay 100 1. for Relief, within the Statute or 


agna Charta; for this was the ancient uſe of Creation of Earls, 


= Selden's Titles of Honor, 131. 

12. [S0] Jf a Yan be created an Earl of a County, and that 
he ſhall have Pro tertio Denario ejuſdem Comitatus, vel pro Nomine 
ejuſdem Comirarus 20 I. or ſuch Sum, this ts ſich Earl as ſhall pay 
1001. for Reliet, tho' he has but 20 l. Value, which was the Body 
of his County; and the Relief is according to the Value of 400 1: 
for the Reltef 1s not paid according to the true Value, bur according 
to the Dignity of an Earl. See Selden Tit. Donor, 131. 

13. [So] if a Man be created an Earl of a County by Letters 
Patents, Er ulterius Rex concedit to him 20 I. Annuity, ut Honorem 
& Digniratem prædictos honorificentius ſupportare valeat, tho” this is 
not any Part ot the Body of the Earldom, but only an Annuity for 
the Süpportation of his Honour, yet he ſhall pay 100 l. for his Re- 
lie as an Earl ; tor of late Times the Creations of Earls have been 
made in this Manner. Contra Litt. $3. b. | 


14 [So] if the Ring creates J. S. Earl of a County, and does 


not grant to himany Land or Annuity for the Supportation of it, yet 
he ſhall pay 100 l. tor Relief, becaule the Relief is not to be paid ac- 
cording 5 the Value of the County, but as Earl. Contra Co. 
Litt. LL * | g 8 | 

15. Ik the King creates J. S. Earl of a Vill, or of a Place within 
the County, pet he ts ſuch an Earl as ſhall pay 100 l. for Reltet. 

16. Ik A. be a Feodal Earl, that is to ſay, holds his Land as an 
Earl, and he aliens Part of che Land which is the Body of the Earl- 


dom, he ſhall not pay 100 l. for a Relief for his Earidom which rc- - 


mains; but his Relief ſhall be abated according to the Value of the 
Land which ts allen d. 10 D. 5. in the Exchequer, Ex parte Beme⸗ 
moratorts, the which Jntratur 9 . 5. Jbidem, this is admitted 
upon the Pleading, where the Earl of Devon pleaded ſuch Plea; 
and it was adjudged no jIea, becauſe he does not ſhew what 
Jserſons had the Lands fo alien d, by which the King might have 
Remedy agatnft them tar their Relics, 3 | 
1", If the King gives Land in Fee abſque aliquo inde Reddendo, 
this is a Knight Service in Captte, becaule it is the beſt Service ge- 
neral, that is to ſay, Eſcuage for Detence of the Realm; but be- 
cauſe it is not expreſs d in the Reſervation by what Part ofa Fee he 
ſhall hold, and the Law cannot make it an entire Fee, or other Part 
of a Fee, according to the Value, it ſeems that he ſhall pay the Va⸗ 
lue of the Land by a Bear, according to a Grand Serjeanty. Autum- 
nal Reading 1635. held ſo by Maſter Herbert Reader of the Inner 


Temple. 


18. So it is, if the King gives Land, and does not expreſs any Te- — 
nure, it ſhall be a Tenure by Knight Service in Capite; and becauſe Fol : 
it cannot be made certain any May by what Part of a Knight's Fee 


he ſhall hold it, it feems he ſhall pay for Keltef the Value of the Land 


by a Bear, having Reſemblance to a Grand Serjeanty; for Reltef 


is out of the Statute ok Magna Charta, c. here being no 
certain Knight's Fee, and then ought to be reſorted to as was belore 


the ſatd Statute. 


19. De Serjeantiis vero nihil certum erprimitur, quid vel quan- 


kim dare debeant heredes c ideo, juxta Voluntatem Dominorum 
Dominis ſatisfaciant pro Relevio, dum tamen ipſi Domini rationem, 


vel menluram non excedant. Drang lib. 2. fol. 84. b. S. 7. o 
88 | ae 


10. Upon the Creation of a Tenure any Sum may be reſerved, if 
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* Br. Relief, yaſe of Tilbury, fol. 63. b. cap. de Relevio de Baronie. For Grand 
© ber Serjeanty the Value of the Land for a Bear ſhall be paid for Reliee, 

Cokain Ch, *_11 P. 4. 72. h. by Cockain, Litt. 35. The Value Cover the 

B. ad quod Charges and Reprizes.) 43 —— 


non fuit re- 


ſponſum.— Br. Tenure, pl. 13. cites S. C. accordingly. 
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20. In divers Provinces by the Feudal Law there uſed, the Rent 
of a Bear ot the Feud ſhall be given to the Lord for Reltef; and in 
me Provinces in other Panner Relief is given. Conti Metho 

18 47. | As 

21. By the Law of England the Tenant (in Socage) ought to 


double the Rent for Relicf, that is, he ought to pay for Rehef © 
much as the Rent is by the Year, and ought to pay his Rent alſo. 16 


— — 


Tax > 


. Er os re RAS 
r * 


| I. Y. 4 b. Doctor and Student, 14. b. 28 E. 3. Statute of Wards 
; and Relief. VBracton, lib, 2. fol. 85. b. S. 8. Litt. fo. 28. S. 126. 
Tho' the Rent be payable at 4 or 5 Terms of the Ygar. Kell. incerti 
Temporis 136. 4E. 2. Avowry 200. a 

| S. C. at pl. 9. 22. Tenant by Knight Service by a Cuſtom, may pay for an entire 
q Fee but 2 Parks tor Reliet. 40 E. 3. 9. 

i | 23. It was agreed, and not denied, that where a Lord avows for 


10 s. Relief, where by Cuſtom of the Country, or otherwiſe, he 
ought to have but 13 8. 4 d. there, if the Lord has Judgment to have 
Return for too s the Tenancy ſhall be charged with 100 8. for Relief 
for ever. Br. Eſtoppel, pl. 25. cites 40 E. 3. 9. 


— * -£ * 3 2 fl. ** — nnd Wo. 


(G. a) Relief. Who /hall pay. 


-y 


Tf the King's x, LIE that ought to be in Ward, if he had been within Age at the 
Tanant in | Death ot his Anceſtor, ſhall pay Reltef, if he be of full Age at 
Chivalry | | | . 

dies, his his Oeath. 17 E. z. 64. 

Heir of full | | 
Age, the Heir ſhall ſue Primer Seiſin, and ſhall pay his Relief. Contra of Heir within Age, and in 
Ward of the King, and ſues Livery, he ſhall not pay Relief. And the Heir in Socage, Tenant of the 
King in Chivalry, ſhall pay Relief, and thoſe ſhall find Surety for their Relief upon the ſuing out of 
the Primer Seiſin Br. Relief, pl. 12. cites F. N. B. 254. And ſays, See Ibidem 262. That where the 
Tenant of the King in Chiva'ry has Iſſue two Daughters, and dies; the one of full Age, the other with- 


in Age, the eldeſt ſhall ſue Livery for her Moicty, and ſhall pay Relief for her Moiety, and the other 
ſhall be in Ward quouſque &c. 255 | 


See (I. a) pl. 2. Ik the Tenant be diſſeiſed, and dies, his Heir of full Age, he ſhall 
7. pa Relief for he ought to be in Ward il he had been within Age. :7 


+ 3. 64. | 

3; Two Coparceners; one dies, her Heir of full Age; ſhe ſhall not pay a 
Relief; for if ſhe ſhould pay any at all, ſhe ſhall pay but the Moiety, 
and that the can't do; for a Relief cannot be apportioned, for Coparce- 
_ are but one Tenant to the Lord. 3 Le. 13. pl. 30. Mich. 8 Eliz. 
Anon. | 


(H. a) Who, 
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(GH. a) Who. Is Reſpelt of Eftate. 


. Purchaſor ſhall not pay Relief, but onlp he who comes fn b i Br. Re- | 
; A Deſcent. * 40 E. 3. 9. 11D. 4. 74. b. 17 E. 3.63. b. ” lief pl. 2. 


2. Jf the Tenant at Common Law had alien'd in Fee to his eldeſt If the 9;- 
Son and died, the Son being of ful! Age, he ſhall not pay Relief; be. u infeeps 
cauſe he was in by Jurchaſe, Bracton lib. 2. fol. 85. 17 E. 3.64. % Herr ap- 


Ik the Tenant infeoffs his eldeſt Son and dies, the Son being of 88 


3+ LY , 
full Age, he ſhall pay Relief cho he be in by Purchaſe, becauſe he 4, 
ought to be in Ward, it he had been within N Ne, by the Statute of i of Full 
Marlborough; (And it ſeems Relief is within'the Equity of it, or , es 
ocherwile it cannot be Lam.) 17 E. 3. 63. b. 64. 7 E. 3. Relief, 11. Siegen in 
Meverthelels I [tzher bert lays, Credo quod non eſt Lex. whether ha 
Relief either by the Common Law, or by the Statute of Marlbridge, cap. 6. But now Boy order of 


13 Eliz. cap. 5 has cleared that Queſtion, and that the Lord ſhall have Relief where the Co 
is made to any Perſon by Colluſion &c. Co. Litt. 84. a. — IGG 


4. Ik the Tenant aliens in Fee, and dies before Notice of the Feoff: 
ment to cne Lord, his Heir of full Age, no Relief ſhall be paid, be- 
cauſe the Heir is not his Tenant ; For the Privity of the Avowry ts 
determined hy the Death of the Autenor, tor the Heir ſhall not be in 
5. Ik a Feme pays Reliet, and after takes Baron, and has Iſſue by SA. 
him and then “ dies, the Baron thall not pay new Relief, hecauſe he * Fol. 518. 
does not ſucceed as Heir. Bracto!. lib, 2. fol. 84 b. S. 7. 
6. A Man ſhall nor pay Keller being of full Age, but where, if he See (G a) 
had been within Age, he thould be in Ward, and e converſo. 26 H. 8. 6. E 1 _ 
by Knightley lald to be a Ground. r 
7. A Furchaſor ſhall not pay the Relief. 26 E. 3. 7: h. Bracton, 
lib. 2. fol 84 b. S. 3. But only he who comes in by Deſcent, Britton, 
M9 | 
: Bur, by the Cuſtom in Cornwall, the Purchaſor ſhall pay it. 
14D. 4. 5 bl. 
9. A Corporation aggregate ſhall not any Relief, for it is a perpetual S. P. But 
Corporation. Co Litt. 70. b. 255 "INES 


| ration con- 
veys ozer the Lands to x" natural Man and his Heirs, now Relicf &c. and other BET HRT, mere is 
due. And yet this Poſhbiliry was Remota Potentia, but the Reaſon is, Ceflante Ratione Legis 
ceſſat ipſa Lex, and the Reaſon of the Immunity was in Reſpect of the Body Politick, which by the 
Conyenuncs ever ccaſes Co Litr. 70. b. and fays, it is the ſame of an Abbot and bis Succeſſors, 
bid, 71 * | ke | 


10. In Abbor or Prior Who is in by Succeſſion ſhall not pay Re- * Br. Re- 
lief. 20 E. 3. Relief 8. and Avowry 124. 30 E. 3. Relief 9. * 3 Þ. 4. * — 
. the Corporation never dies. 3 E. 3. Relief 9. Co. Erery 336.5 

+ 99. | WY in England 

11. Bur by f Preſcription they may pay. 3 D. 4. 2. 8 R. 2. Itinere bath a Ba. 
Cancii title Relief 14. Admitted by Ilue. 17 E. 3. 5. b. Co. h baren, 
Litt. 99. MW 5 = IZs holden of 


Capite, and yet the King can have neither E or Relief. Co Litt. 70. b. — 2 Inſt. 7. 8. P— 
And yet the Succeſſor of a Biſhop or Abbor may pay Relief by Preſcription or Grant. Co. Litt. 84. a. 

No Relief if due hen Swcceſſion unleſs it be by ſpecial Reſervation in Point of Tenure, or by Cuſtom 
alſo; agreed per tot. Cur. Jo. 133. Trin 2 Car. B. R. R v. Haviland. 

+ S P. per Thirn. 2 But not by the Common Law by the Tenure. Br. Relief, pl. 9. cites 
3 H. 4.4 See the Note on pl. 9. Ay = | P 7 0 
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12. If a Tenant gives the Land to his Son and his Feme in Tail 
and dies, by which the Reverſion deſcends upon the Son, tho he has 
the Eſtate Tail by Purchaſe, pet he ſhall pay Reltef tor the Reye:: 
lon deſcended. 26 E. 3. 71. b. fatd to be adjudged by all the 

But where 13. But if the Tenant aliens in Fee upon Condition to leaſe to hin. 

Land was felt tor Lite, the Remainder to his Son in Tail, the Remainder to hig 

. ry 7 own Right Heirs, ann it 15 performed, and after he Dies, hts Son 

Lie, the Re- (hall not pay Relief for the Rematnder Delcended, becaule he has the 


mainder to Tail by Purchaſe, 26 E. 3. 71. b. Dubitatur. 
the elde 1 80 
Son in 405 the Remainder to the right Heirs of the Father, and the Father died, and after the Sn dia 


<itheut Iſue, and the youngeſt Son enter d; He was adjudged to pay Relief as Heir of his elder Bro- 
ther, and not to be Purchaſor by the Name of the right Heir of the Father. Br. Eſtoppel. pl. 25. cite; 


43 E. 3. 9. 


14. An Heir Female ſhall pay Relief as well as the Heir Male, 
Doctor and Student. 14. b. Es 
15. If Land deſcends to an Infant ft being held in Socage, he ſhall 


pay Reltef. Doctor and Student. 14, b. 
16. Grandfather, Father, and Son, the Grandfather held by Relief and 


died, the Father enter'd and enfeoffed his Son and dies; there the Lord 
may diftrain the Son for the Relief of his Grandfather be fore he accepts 
him for his Tenant, and ſhall make Avowry tor the ſame Relief; C. 
tra if he firſt accepts the Feoffee for his Tenant ; For upon an Alienation 
the Lord is not bound to change his-Avowry before he be ſatisfied of the 
Arrears due before; And here the Son is Purchaſor, but if he was in as 
Heir and not as Purchaſor it had been otherwiſe. Br. Relief, pl. 7. cites 

E. 3. 22. | | 
i 195 If a Man be ſeiſed of certain Lands which is holden in Socage, and 
makes a Feoffment in Fee to his own Uſe, and dies ſeiſed of the Uſe, (his 
Heir of the Age of 14 Years or more) and no Will by him declared, the 
Lord thall have Relief of the Heir; and this by the Statute of 19 H. 
7. cap. 15. Litt. S 126. 

18. Relief is not due to the Lord, but only from his very Tenant in 
Fee Simple. Per Frowike Ch. J. Kelw. 82. pl. 2. Paſch. 21 H. 
Anon. | 2 


* an — — 


— 


(I. a) Relief. To chm it ſhall be paid. 


S. P. Co. 1. I the King has the Wardſhip of Land held by others, by Reaſon o. 
Litt. 83. b. his Prerogative, pet the Heir at full Age ſhall pay Relief to every 


becauſe the 


King had the of the Common Lords. * 24 E. 3. 24. b. 26H. 8. 6. Bracton, Lib. 2. 
I ardſhip of fol, 85. S. 7. 39 E. 3. Tit. Relief, 1. 13 Y. 7. 15. Co. Litt. 
Body and 83. b. 

Lands by his | 
Prerogative, and the Lord upon every Deſcent ought to have either Wardſhip or Relief. | 

* S. P. And per Hilliar, the other Lords ſhall ſue to the King by Petition, and ſhall have their 
Rents alſo. Brooke ſays, Quære inde ; for it ſeems that their Seigniories are extinct. But ſee now the 
Statute thereof, 2 E. 6. 8. Br. Relief, pl. 4. cites S. C. | ih | | 

S. P. But the King, or this Lord who had the Ward ſhall not have Relief alſo. But where a Man 
holds of ſeveral commen Perſons ſeveral Lands in Chivalry, and the one has the Ward within Age by Priority, 
and the others have the Ward of the Land held of them, there none ſhall have Relief; for every Lord has 
the Ward of Land held of him, Br. Relief, pl. 13. cites Vet. N. B. Tit. Raviſhment de Gard. 


See the Note 2. If an Jnfant be in Ward to J. S. his Guardian in Chivalry, he 
on pl. 7. Afhall not pay Relief to him at his full Age. 


3. With 
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Tenure. | 2653 


"7. With this accords the Law of Scotland. Skene Regiam Pa- 
7 68. 4 | 
C1 there be Lord Meſne and Tenant, and the Tenant aliens, the 
deine ſhall not have the Relief, 14 Þ. 4. 5. b. png | 
But by the Cuſtom in Olouceſter, the Lord ſhall have the Relief Mo. 16 
upon Alienatton of the Tenant. 14 Þ. 4. 5. b. | inthe Caſe 
6. Tf the Tenant dies, his Heir within Age, and the Lord waives ob ang 
the Ward, and takes him to his Seigniory, in this Caſe the Lord ſhall 
not have Relief at his full Age, becauſe he might have had the Ward 
7. Ik the Tenant be difleiſed, and Diſſeiſor dies ſeiſed, and after the See (G. a) 
Tenant dies, his Heir within A 1 and after at ful! Age he recovers the pl. 2. 
Land of the Heir of the Dilleiſar, he ſhall pay Relief; becauſe he 
could not be in Ward f till the Recovery, becauſe of the Deſcent to f Fol. 519. 
the Heir of the Oifſeiſor. Co. Litt 83. b. ry 
this Caſe the Tenant held 2 Manors, and died ſeiſed of one, and the Lord ſeiſed the Body 1 Lands 
of thar Manor, yer after Recovery of the other Manor by the Heir at full Age, the Heir ſhould pay 


Relief for that Manor; and ſo the ſame Lord of the Heir of the ſame Tenant ſhall have both Ward- 
ſhip during his Minority, and Relief at his full Age. Co. Litt. $3. b. 


8. Tenant for Life ſhould have Relief, &c. 2 Inſt. 234. 
Relief is not any Service, but a Flower of the Service, and ſhall go 


to the Executor. Arg. Cro. J. 28. pl. 4. Paſch. 2 Jac. B. R. in Caſe of 
Mackworth v. Ship ward. | | 


— 


(K. a) Relief, What thing ſhall be paid. 
[ Disjuniitve. | 


I. 15 Tenant in Socage holds to pay a Pair of Gilt Spurs, or 58. in 

J Money, ar the Feait ot Eaſter, it is in the Election of the Te- 
nant ta pay which of them he will for Relief; But ik he does not 
1.7 when he ought, the Lord may diſtrain for which of them he pleaſe, 
C'.Litt. 90. Upon S. 126. | 

2. [Bur] It the Tenant in Socage be to attend upon his Lord at 
Ciriftmaſs, or to pay 108. there the Relief ought to be ros. becauſe 
ty? other cannot be doublen. Co. Litt. 91. upon 8. 126. 


(L. a) Relief. 41 what Time it ſhall be paid. 


1. IF Tenant in Socage dies, his Heir within Age, he ſhall pay Relief Br. Tenures, 
F W SO as well as if he had been of full Age. 31 All. 15. pl We 
Tank. ok 

2. But if Tenant by Knight Service dies, his Heirs within Age, he 
ſhall not pay Relief before full Age. 31 All. 15. Admitted, 

3. After the Death of the Tenant in Socage, Relief is due imme- 
diately of what Age ſoever the Heir be, tho he be not paſt the Age of 
14, becauſe ſuch Lord cannot have the Ward of the Body, nor of the 
Land of the Heir. Litt. S. 127. Co. Litt. 91. where it is ſatd that 
the ſaid Words in Litt. (So that he be paſt the Age of 14 Bears) 
are nat any Part of Littleton, but Porr after tbereto. 2 Ir 

PE 4 
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Tenure. 


254 8 
4. If the Tenant in Socage dies before che Rent-day, vet tl e hen 

ought to pap the Relief preſencly before the Rent-day comes. 6 h 

7. 4. b. Littleton. S. 127. | 
See(M. a) 5. Droperly this ought to be paid before the Homage or any other 


pl. 1. Service thall be received. 1) E. 3. 64. 
See (M.a) 6. Alter Receipt of Homage, a Man ſhall not avow for Reliee, , ; 
pl. 1. E. z. Relief 5. 16 E. z. Relief 10, | 
7, If the Tenant in Socage holds by Fealty and 10 8. or a Pair of 
gilt Spurs, if the Yelr be not ſo ſoon as conveniently he map, all Cir: 
cumſtances conſidered, after the Death of his Anceſtor ready upon 
the Land to pay his Reliet, the Lord may Diſtratn for which of them 
he will; for upon Default of the Tenant, the Election is given to the 
Lord. Co. Litt. 91. 
8. Ik the Tenant in Socage holds 5 Buſhel of Wheat, he ougit 
to pay it for Relief preientiy after the Oeath of his Anceſtor, and the 
Lord is not bound to tarry till Harveſt ; tor this is to be had at ail 
Times of the Bear. Co. Litt. 91. b. 92. 5 
9. But if the Tenant holds by a Roſe, or a Buſhel of Roſes to be 
aid ar Midſummer, he ts not bound to pay it for Relief after the 
eath of his Anceſtor till the Time of the Bear comes for the 
Growth of them; for the Law does not compei him to do tmp; 
ſible Things, nor to preſerve them by Art to other Time than 9; 
ture has ordatned them. Co, Litt. 92. 
10. But if Tenant holds to pay certain Satiron, He ought to pay it 


. 
Fol. 520- for Reitet preſently after the Death of his Anceſtor, before the Cine 


SVN of Growth, becaule it may naturally be preſerved as well as Corn, 
and it is to be had at all Times of the Bear, Co. Litt, 92. 
11. It was held by Frowike and Kingimil for clear Law, That if I 
make a Leaſe for Life, the Remainder over in Fee, and after the Tenant tor 
Life dies, yer the Lord after his Death Hall not have Relief, notwith- 
ſtanding that his Tenant be chang'd; but if he in Remainder dies living 
the Tenant for Life, now by his Death the Right of a Relief accrues to the 
Lord, but it is not leviable during the Life of Tenant for Lite, becauſe he 
is always Tenant to his Avowry, but immediately after the Death of the 
Tenant for Lite the Lord may diſtrain for Relief due by the Death of 
him in the Remainder. Keilw. 83. b. pl. 7. Paſch. 21 H. 7. Anon. 
12. If Lord and Tenant are, and the aa gi ves the Land in Tail, / 
Remainder over in Fee, and he in the Remainder dies, and after the Tenaii 
in Tail dies without Heir of his Body, quære it the Lord ſhall have Re- 
lief by Reaſon of rhe Death of him in the Remainder, as well as it this 
Remainder had been dependent upon a Leaſe for Term ot Lite ? It ſeems 
he ſhall not. Keilw. 84. a. pl. 7. Anon. And ſays, See like Matter 11 
H. 4. pl. 154. Scire facias. 


(M. a) Relief. Vat ſhall be a Bar of Relief. 


See (L. a) I. 1 F the Lord accepts Homage of his Tenant, he ſhall not have Rc 
pl. 5. 6. or 


lief of himſelf after. 3 E. 2. Avowry x90. 


2. A Man gave in Tail pro Homagio & Servitio the Donee reddend. 6 d. 
pro omnibus Servitiis. Et per Judicium Cur. By this the Donee ſhall be 
diſcharged of Homage and of Relief; but the Reporter ſays it is not 
Law. Br. Tenures, pl. 16. cites 13 R. 2. and Fitzh. Tit. Avowry 89. 
But Brook ſays, See Ibidem 99. Anno 19 E. 3. A Man gave Land 


Tenendum by 10 S. pro omnibus Servitiis, Exattionibus, Conſuetud & . 
| | £0 a 
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and yet the Tenant was compell'd to pay Relief; tor this is incident as © ogy 
well to Chivalry as to Socage ; Quod nota bene. 1 . Tenures, pl. 16. 
It was faid, That Anno 18 E. z. a Man avow'd for Relief upon 
the Heir in Socage for double the Rent, the Heir pleaded Feoff ment to hold by 
Fealty and 10 8. pro omnibus dervitiis & Demandis, and yet Judgment was 
againſt the Heir, and that this ſhould not diſcharge the Relief; for it is 
not due nor in Eſſe till the Anceſtor dies, and therefore was not in Eſſe 
to be releaſed. Br. Relief, pl. 6. cites 5 E. 4. 42. 
4. Alienation ot the Land by the Heir, 0 Acceptance of the Rent due Mo. 642. 
after, is no Bar to the Lord ot his Relief due on Death of the Anceſtor. S C.— Cro. 
2 And. 178. Mich. 43 & 44 Eliz. Parkham v. Norton. E. 885. S. C. 


(NJ. a) Relief. Remedy for Recovery thereof. Actions 
&c. and Pleadings. 


1. IT was ſaid, That Relief is only a Thing perſonal, and yet where 
there are Lord, Meſne, and 'Tenant, and the Tenant is diftrain'd 
by the Lord for the Relief of the Meſne, he ſhall have Writ of Meſne 
againſt the Meſne ro diſcharge him thereof. Br. Relief, pl. 11. cites 39 


H. 6. 31. 

2. Aud, per Rolf, 7 H. 6. 13. if the Relief be due to the Lord, he * All the E- 
all * not] have Attion of Debt thereof; but if he dies, his || Executers er of 
thall have thereof Action of Debt againit the Tenant; quod non nega- | ic.c.4 

* printed, 
tur. Br. Reliete, pl. 11. dy leaving 

| | out the 

Word (not.) For the Year-Book is expreſs, that the Lord ſhall not have Writ of Debt thereof, be- 
cauſe it is Parcel of his Seigniory, which is a Frankrenement in him. 7 H. 6. 13. pl. 84. 

The Lord may ꝗ dĩſtrain, but he cannot have Debt for it; but his Executor or Adminiſtrator may have 
Debt, but + cannot diſtrain for it. Co. Litt. $3. a. b. Co. Litt. 162. b. S. P. becauſe it is no Rent, 
but a caſual Improvement. | | 
+ 4 Rep. 49. b. cites 7 H. 6. 13. 22 Aſſ. pl. 52. 

+ Arg. D. 140. pl. 37. | 
2 Le, 179. Trin. 30 Eliz. B. R. in Lord North's Caſe, ſome were of Opinion, that Debt lies for 
Relief; for there is a Contract by Fealty. And 2 Roll Rep. 371. Doderidge J. held clearly, that 
Debt lies for Relief by the Lord himſelf; and that ſo are all the Books in the Time of E. 1. through- 
out the Law almoſt, and cites Firzh. Tit. Diſtreſs, in Time of E. 1. And the Reaſon is, becauſe it is 
not a Service, but a caſual Profit and Duty, by reaſon of the Service, tho' it be in the Realty. - 

S. P. per Holt Ch. J. Show. 36. Trin. 1 W. & M. in Caſe of Shuttleworth v. Garret, be- 
cauſe wy have no other Remedy. They may have Debt for it by the Common Law. Co. Litt. 
102, b. 


3. And Brooke ſays, ſee 32 H. 8. Ro. 528. in C. B, Debt was brought 
by Executors of the Lord, of Relief due to the Teſtator. And the 
Defendant pleaded in Bar, and traverſed the Tenure, and fo to Iffue ; 
and therefore it ſeems clearly, that Debt lies for the Executors. Br, 
Reliefe, pl. 11. 

4. The Statute of 32 H. 8. of Avowries, extends only to Rent Suit, 
or Service, ſo as Relief is not within the Purvieu of the Law, becauſe it 
is no Service, but a Duty, by reaſon of the Tenure or Service. 2 Inſt. 


95. | 

5. A. the Grandfather died ſeiſed, leaving B. his Son (the Father of * ONS: 
C. the Defendant) at Age. B. made C. his Executor, and died. O. 8. * Eliz“ "ee 
as Executor of an Executor, brought Debt againſt C. tor Relief. It was B. R. Lord 
agreed by the Court, iſt. That an Executor may have an Action of St. Jobn v. 
Debt for Relief by the Common Law, without Fealty 32 H. 8. au Fe ing 


that Sein of the Services need not be alleged, when the Executor brings 2 2 


Debt the Plaintiff 
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_— Tenure. | 


Debr tor Relief ; otherwiſe when the Party gf avows. 2, That Debt 
may be brought for it in a Foreign County, and the Defendant cannot 
plead Nihil Deber ; for Relief is made certain by the Statute of Magna 
Charta cap. 2. 3dly, That Debt well lies againſt an Executor for Relief; 
the Zeſtator coul not wage his Lam for that, becauſe it is certain, and a re 
Duty. Alfo in the Cate of Relief, there was a real Contract iu the Crea- 
tion of the Tenure, Poph. ſaid, That in Debt, for Relief, the Plaintiff 
ought to ſhew the Tenure in Special, and by what Part of a Knighr's Fee 
the Tenure is, that the Court may judge what is due for Relief. And 
Judgment was given for the Lord Sr. John, and after Error was 
brought; but the Judgment was affirm'd. Noy 43. Oliver St. John v. 
Bawarip. | 

Ton TT 6. It Relief be due by Tenure, then Diſtreſs is incident; but if by 
5 9 dee Cuſtom, no Diſtreſs lies, unleſs eſpecial Cuſtom warrants it. Jo. 133. 


Lat. 130 per Trin. 2 Car. B. R. Hungerford and Haviland - cites 11 Rep. 44. 
3 J. Bullen v. Godfrey. | 


(O. a) Tenures taken away. 


Mr. Madox 1. 12 Car. 2. Natts, That all Tenures by Knights Service of the King, 


in * 7 cap. 24 8. 1. or of any ot her Perſon, and by Knights Service in Ca- 
: Ak pite, and by Socage in Capite of the King, and the Fruits therecf, ſhall be 


p. 432,433. taken away. And all Tenures of any Honours, Manors, Lands, Tenements, 


makes the or Hereditaments, held either of the King or of any other Perſon, ſhall be 


following turned in Free and Common Socage. 
Obſervations 


on this Statute. He fays, It is wonderful to ſee how much the Notion of Tenancy in Capite, which 
is in itſelf plain and ſimple, has been obſcur'd and perplex'd by Writers within the Memory of Man, 
There have been eager Diſputes about the Tenants in Capite. By what I have read of the Controverſy, 
I cannot perceive, that it was ever agreed amongſt the Diſputants, what Tenancy in Capite was; or 
that they had a diſtinct Notion of it. There is one thing here to be remember'd, which may juſtly 
ſeem ſtrange. I muſt ſpeak of it with great Submiſſion. It was intended, by the above Statute, to take 
away and abolih Tenure by Knight-Service, whether of a King or of a Subject, with the Fruits and 
Appendages thereof, viz. Wardſhip, Marriage, Relief, Eſcuage, &c. and to take away Wardſhip, 
Marriage, Relief, Eſcuage, and other Feodal Profits or Services incident either to Tenure by Barony, 
or by Serjeanty. But there are ſome Clauſes in that Statute relating to Tenures, which, if I do not 
miſtake, are worded in Terms ſo complex and indiſtinct, that, like a two-edged Sword, they cut both 
ways. In general, as to the Natxre of Tenancy in Capite, one may preſume to lay, it has nod been ſufficient- 
Iy clear'd by the common Lawyers, or even the Antiquaries of our Nation. Sir Edward Coke has no Luck in 
the Explication he gives of it in his firſt Inſt. p. 108. a. Nor is his Opinion in the Caſe needful to be 
recited here. Mr. Selden ſpeaks as if he tbeugbi a Baron and a Tenant in Capite wwas all one. (Not. & 
Specil. & Eadm. p. * 86S. & Tit. Hon. p. 575) And Sir Henry Spelman ſays, That in the Time of King 
Hen. 2. every Tenure in Capite was accounted a Tenure by Barony (Gloſſar. ad vocem Baro. p. 73. Col. 2.) 
In this Caſe, both Mr. Selden and Sir H. Spelman, altho' in Part they are not far from the Truth, 
have fallen ſhort of giving a clear and juſt Explication. I think it may be rightly ſaid, that in the an- 
cient Times (ſuppoſe about the Time of King Hen. the 2d) moſt of the Tenants holding of the King in Ca- 
ite, ere real or reputed Barons; not barely becauſe they held of the King in Capite, but partly for that 
eaſon, and chiefly ' becauſe they held of him large Seigniories. And there was, as I take it, fo great a 
Likeneſs between a Baron and one of the King's Tenants in Capite, who held a large Seigniory, that in 
the Reign of King H. 2 they made little or no Difference betaveen them. There was alſo another Thing 
which made Tenancy by Barony, and Tenancy of the King in Capite, by Knight-Service, ſo like the 
one to the other ; and that was the zndetermined Quantity or Number of Knights Fees neceſſary to compoſe 
a Barony. For whereas ſome Baronies or Honours were exceſſive large, conſiſting of a very great Number 
of Fees ; others again were ſo ſmall, that by the A2 of them, or the Number of the Fees whereof they 
conſiſted, they could not be known to be Baronies, In ſome, every Baron, properly ſo call'd, was a Tenant 
in Capite ; but every Tenant in Capite was not, by reaſon of bis Tenure in Capite, a Baron, or reputed 
Baron. From the Reign of King Henry 3. downwards to the ſucceeding Times, the Tenants in Capite le- 
came very numerous; ſo that it ſometimes happen'd that a Man was the King's Tenant in Capite of a 
Half, or a Quarter, or a 1oth Part of a Knight's Fee, which ſmall Tenancies in Capite were far ditfe- 
rent from Baronies. Again, if a Man held of the King in Capite by ſome other Tenure than Barony or Chi- 
valry, ſuch Perſon, altho' he was a Tenant in Capite, was - no means a Baron. Men ſeem to have 
been lead into their confuſed Way of Speaking upon this Subject, by ſuppoſing Tenure in Capite to 
have been a diſtinct Kind of Tenure, in like mannner as Tenure by Knight's Service, Socage, ue 
ST | | others 
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cheſs were, which Suppoſition is fallacious and untrue. For Tenure in Capite was jo 2 18 
aint Fort of Tenure by itſelf, that it might be predicated of the 8 other Tenures, that u — a Man 
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ht hold of the King in Capite, either by Barony or by Knight Service, or by Serjeanty, or by So- 
_ or by Fee Farm. And if it be ſaid that a Man held of the Br in Capite, 9 aha ae ex- 


%% by what Service, it is to be underſtood, that he beld of the King immediately, in Oppoſition to his bold- 
_ 0 hows 5 anther; and that raſe was uſed in ſuch Caſe, when . not in Queſ- 
tion, but the Tenure only, to wit, whether it was Mediate or Immediate. But the fallacious Suppoſi- 
tion above- mention d, had enter'd into the Minds of Men long before the Reign of King Charle 24. 
For Example: Queen Elizabeth by her Letters Patent, dated at Weſtminſter the 19th of November, in 
the 42d Vear of ber Reign, N to Richard Ryves and John Burges, Gentlemen, the Manor or 
Lordſhip of Borſcombe in Wiltſhire, and divers other Lands in Fee-fimple ; The Tenure was re- 
ſerved in theſe Words Tenendum de nobis, Heredibus & Succeſſoribus noſtris, ut de manerio noſtro de Za ſt- 
Greenwich, in Comitatu noſtro Kancia per Fdelit atem tantum in libero & communi Socagi, & non in Ca- 
pite, nec per Servitium Militare, pro omnibus aliis Redditibus, Servitiis, &c. (To be held of Us, our Heirs 
and Sucdeſſors, as of our Manor of Eaſt. Green wich, in the County of Kent, by Fealty only, in Free 
and Common Socage, and not in Capite, nor by Military Service, for all other Rents and Services.) 
Ex. 8. Parte Orig. 42 Eliz Rot 1. The ſame Qacen, by Letters Patent, dated the 14th Day of March, 
in the ſame 424*Y ear, granted to Sir John Spencer, in Fee-ſimple, the Site of the Priory of Torting- 
ton in Suſſex &c. 'Tenendum de nobis, &c. in the ſame Words as above in the Grant to Ryves. Ib. 
RO. 10. And many other Letters Patent, made in the Reign of that Queen, and afterwards, are of 
the ſame Tenour ; whereas the latter Words ( non in Capite) are (with great Submiſſion) repugnant to 
the former, Tenendum de nobis. And therefore the Tenure (if any) reſerved to the Crown by thoſe 
Patents, was, in Truth, Tennre in Capite by Socage. Dr. Brady, in his Gloflary Verbo, Tenentes in 
Capite de Rege, ſays, that beſides the Tenants in Capite by Military Service, and ſuch as were hound 
to Military Service in and by their Tenure in Serjeanty, there were ſmall Tenants in Capite by Petit 
Serjeanty.. | | 

, Miſorinred for 168. 


For more of Tenure in General, ſee Avowry, Diſtreſs, Guardian, 
Melne, Prerogative, and other Proper Titles. 


GA) Term-Time. 


— 


1. A Hemgit &c. and declared of a Promiſe made 5 June, to pay Mo- Le. 210. 
ney in Trinity-Term next enſuing, and averr'd, that the next pl- 295 
Trinity-Term after the ſaid Promiſe began the) June, 30 Eliz. and ended * 2 
on the 26 Day of the fame Month, and that the Detendant had not paid. fon was of p 
Detendant p eaded Non-Aſſumpſit The Plaintiff had a Verdict. Ir Opinion that 
was moved in Arreſt of Judgment, that the Hſſoigu-Day of the ſaid Tri- che Plaintitt 
nity-Term was the 3 of. Fune, 30 Elia, and ſo the Term in which the Pro- 9k wait 
miſe is to be perlorm'd mutt be Trinity-Term in 31 Eliz. and fo the formance of 
Action is brought too ſoon. Bur ſome of the Court held, that the Plain- the Promiſe 
tiff ought ro have 11 for, according to common Intent, it is à Year lon- 
not Term until full Term; and therefore, When the Promiſe was made Ser: = | 
between the Eſfſoien- Day and the common Day of Appearance in Court, the other 3 J. 
common People look upon the Term to be when the Judges tit in Court ;held ftrong- 
but others e contra, But however they gave judgment tor the Plain- I the con- 
tiff; for 3 Judges held, That when the Detendanr pleaded Non-Aſſump- Rasten 
lit, he had agreed, that there was ſuch a Term as the Plaintiff had al- the re 
leged, though, in Truth, it commenced betore the Promiſe ; for the Intendment, 
Defendant ſhould have ſet it forth in his Plea, or have given Evidence of the and that ſo 
Truth of this Matter to the Fury, which not having done, the Court is 1338 
not bound to enquire the Truth thereof, any tarther than any other the Ala. 


Uuu Marter 


1 e 1 — 


99 Term. Time. : 
'nack; And Matter in Fact not appearing to them. And. 246. pl. 256. Paſch. 2 
fays, that Eliz. Biſhop v. Harecourt f 
afterwards * 2 ; r | 
Judgment was given for the Plaintiff, but does not mention the particular Reaſon of ſuch Judgment 
—— Cro. E. 210 pl. 6. S. C. and that the other 3 Juſtices held contra to Anderſon, becauſe the 
Plaintiff had expreſsly alledg'd, that the Term began ? June, and the Defendant had not denied it 
and the Court Er officio are not to ſearch the Rolls of the Court &c. but admitting they ought ſo to 
do, and tho' in Law the mo is the firſt Day of the Term, and Writs may be return'd ther 

e 


yet in common Speech that is the firſt Day, when the rt fits ; And Anderſon againſt his own Opinion 
gave Judgment for the Plainritt. 5 Rep. 37. a. S. C. but S. P. does not appear. 
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* 8. P. 2. The * whole Term is but as ene Day, and all the Judgmen ts i 
Godb. 33. in B. R. are enter'd as upon the iſt Day of che Term; Per Cur. 3 Bult 


Caſe of Hare 114. Mich. 13 Jae. Anon. 


nolds, 

S. P. 5 Rep. 74. in Wymark's Caſe ———Tho'. to ſome Purpoſes the Term is but as one Day in 
Law, yet to other Purpoſes it is not ſo. As, for Inſtance, if there be Continuances, there can bs no 
Judgment before they are enter d. Arg. and admitted by the. Court. 8 Mod. 190. Mich. 10 Geo. in 
Caſe of Miller v. Bradley. | | 
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3. Midſummer-Day was on a Wedneſday, and if that had not been, 
that Wedneſday had been the /aft Day of Trinity-Term, but now it was 
on a Tueſday ; for, per Holt Ch. J. Trinity-Term may begin, but can't 
end on Midſummer-Day, and in ſuch a Vear there can be no Return 
In Tres Septiman* Triu. But it muſt be Die Jovis poſt Tres Septiman. 
1 Trin. And this, he ſaid, had not happen'd in 100 Years before. Farr, 
44 17. Paſch. 1 Anne, B. R. Anon. a | 
i | . Tho* the next Day after the laſt Day of the Term be not, in Strict- 

* Part of the Term, and therefore (as Mr. Vernon inſiſted) could 
not be a Day to make any Motion on the Petty Bag Side, yet as to other 
133 Purpoſes it is Part; and therefore a Motion then made, to diſmiſs a Bil 
{| for want of Proſecution, on a Certificate from the Six Clerk, that no Pro- 
i ſecution had been within 3 Terms, of which the laſt Term was one, 
li was denied by the Maſter of the Rolls. Wms.'s Rep. 522. Mich. 1718. 
bi Anon. | 
| : 5. So where the laſt Seal continued 3 Mornings, and computing the zd 
jt a. added Morning according to the Day of the Month, it would be a proper 
| | bythe Edi. Time to move to make a Report abſolute, viz. it would then be above 
tor at the 8 Days after Service, It was held by the Maſter of the Rolls, that 
End of Page the Report cannot as yet be made abſolute ; tor tho this Seal laſts 3 Days, 
ai that che Vet it is all a Continuance only of the firſt Day, and fo the Time not yet 
like Deter. Out. Wms.'s Rep. 522. pl. 147. Mich. 1918. Anon. cites Hill. Vaca- 


mination was LLON 1721. | 
made by Ld, 
C. King in 
1730. 
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For more of Term-Time in General, ſee Executions, Judgments, 
Tefte, and other Proper Titles. of 


Teſtatum 


Teſtatum. 


(A) Good. 


. IF I recover Goods by Action brought in Middleſex, I may, upon a 
Teſtatum, have a Capias into any foreign County; Per Williams. 
2Le. 67. pl. 90. in Noon's Caſe. 

2. Teſtatum is grounded upon a former Return filed, that the Party has 
nothing in the County where the Action is brought. Yelv. 179. 
Trin. 8 Jac. in Caſe of Goodier v. Junce, cites 18 H. 6. 2). and 2 l. 
6. 9. | b | 

. A Ca. Sa. was awarded with a Teſtatum, where 20 Capias had been 
awarded before, and for that Reaſon it was reverſed. Cro. J. 246. in 
Caſe of Goodyere v. Ince, ſays a Precedent was cited between Jones 
madd 4 | 

4. An Action was brought by Original, and Fudgment was had the 44 
Paper Day of Trinity-Term. It was objected, that this Judgment could 
not be ſign'd till after the Quarto Die poſt &c. of the preſent Michael- 
mas Term, and therefore a Teſffatum Ca. Sa. being brought in this 
Michaelmas-Term mult be 1rregular ; becauſe there could be no Ca. Sa. 
on a judgment not lign'd, and conſequently nothing to ground a 'Teſta- 
tum Ca. Sa. upon, eſpecially this Action being brought by Original. 
But it was anſwer'd, that when the Judgment was ſign'd, tho' in the 
latter End of Trinity-Term, this, by Relation, is a ſufficient Founda- 
tion to ſue out a Capias the firſt Day of Michaelmas-Term, which will 
be a Warrant to found a Teftatum returnable Tres Irin. and ſo good. 
Per Cur. This, by Relation, is a Fudgment of the firff Day of the Term, 
in which it was obtain d, which is ſufficient ro ground a Ca. Sa. and con- 
ſequently a Teſtatum Ca. Sa. And if there is no Difference between an 
Action by Bill and by Original, it is regular: But if Continuances had 
been enter d, no Execution could be prior to ſuch Entry. 8 Mod. 189, 
96 2 10 Geo. B. R. in Error on a judgment in C. B. Miller v. 

radley. | | 

5. 4 an Action of Covenant ariſing in London, a Teſtatum Capias iſſued 
to the County Palatine of Durham, and a Copy thereot having been ſerv'd 
on the Defendant, the Court was moved to ſtay Proceedings; and Coun- 
ſel being heard on both Sides, the Court gave their Opinions ſeriatim, 
that the Teſtatum Capias to the Biſhop was not the Proceſs that the De- 
fendant ſhould be ſerv'd with, purſuant to the Start. 12 Geo. 1. cap. 29. 
but that the Capias which the Biſhop iſſues, is the proper Proceſs wherewith 
he ſhould have been ſerbd, and upon which he would have been arreſted, 
it this Act had not been made, and the Act has not altered the Law in 
that Particular; and thereupon the Court ſtayed the Proceedings which 
had been had on the Service of the Teſtatum Capias. Rep. of Pract. in 
C. B. 38. Mich. 1 Geo. 2. Beake & al. v. Smith Ar. OI 

6. A Capias in Middleſex, and a Teftatum Capias may be ſued aut hoth 
together. Arg. Barnard. Rep. in B. R. g92. Mich. 3 Geo. 2. in the Caſe of 
Horter v. Jones, it was ſaid ro have been ſettled about 3 Years ago in 
the Caſe ot Stone v. Stone. | 

7. A Motion was made in Eafter-Term 1735. to ſtay Proceedings on 
2 Teſtatum Capias, a Copy of which had been /erv'd on the Detendanr is 
8 
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260 Teſtatum. 
the County Palatine of Lancaſter, without taking out of a Mandate thereon 
from the Chancellor of the-County Palatine ; and a Rule to ſhew Cauſe he. 
ing granted, the Court upon hearing Counſel held, that the Proceſs vag 
well ſerved, and purſuant tothe Statute of 5 Geo. 2. cap. 27. and there. 
fore the Rule to ſhew Cauſe was diſcharged. Rep. of Pratt. in C. B 
119, 120. Trin. 8 & 9 Geo. 2, Byer v. Whitaker and others. : 


(B) Neceſſary. In what Cafes. 


Browul. 1. A* Elegit iflued into the County of Lancaſter, which mentioned an. 


107. 8. C. Ile ir : : 1 og 3 V- C 
3 other Elegit iſſued before into London, and returned Nihil, and upan 


enn HP Teſtatum it was commanded to extend all the Goods and Land &c. 
that no ſuch But in Truth, 20 Writ was awarded before into London. This was held to 
Writ iſſued, be a maniteſt Error by Reaſon of the Teſtatum, whereas without a Te. 


but that the ſtatum the Plaintiff that recovered might have had an Elegit into a8 


So o many. Countries as he had 3 Cro. J. 246. pl. 4. Trin. 8 Jac. in the 


made no ſuch Exchequer. Goodyere v. Ince. 
Return. 


Yelv. 179. Goodyer v. Junce, S. C. accordingly 
Sheriff of London. 


2 Brownl. 208. S. C. that no Writ iſſued to the 


2. A man is outlawed in Middleſex a Capias utlegatum may be ſued out 
againſt him into any other County without a Teſtatum. Vent. 33. Trin. 
21 Car. 2. B. R. in a Nota there. * 

3. A. brought Delt in Loudon and had Judgment and ſued out a Fieri 
Facias directed to the Sheriff without a Teftatum Fieri Facias into London, 
by Virtue whereof the Detendant's Goods were taken in Execution in Mud. 
aleſex, and for this Reaſon the Judgment was fer aſide as irregular. 
8 Mod. 282. Trin. 10 Geo. 1725. Goddard v. Gilman. 

So where an Action was brought in the County of S. and upon Judg- 
ment tor the Plaintiff he took our a Fieri Facias directed to the Sheriff of 
V. without a Teſtatum; Execution was ſet aſide 8 Mod. 282. cites Mich. 
1725. White v. Cornwall. 

5. A Fire Facias was ſued out into Middleſex againſt the Detendant as 
Bail, and a Fieri Factas iſſued to the Sheriff of that County who return'd 
| Nulla bona, then a common Fieri Facias was executed in London, without 
mentioning it to be a Leſtatum. And the Court held it good, and faid, 
there was no Occaſion to inſert the Form of a Teflatum in the Writ, in Or- 
der that the Writ itſelf might ſhew it was a Teſtatum ; And that if it 
had been neceſſary, they would have given Leave to amend. Rep. oi 
Pract. in C. B. 79. Mich. 6 Geo. 2. Oades v. Forreſt. 


— —— 


(C) Return thereof. 


11 N a Fudement in Staffordſhire, the Plaintiff ſued out a Fi. Fa. with 

a Teftatum into Worceſterſhire. It was moved that this ought to 
be ſer afide, becauſe no Fi. Fa. had ever gone into Staffordſhire, and the 
Sheriff of Staffordſhire made Affidavit that he never return d any Fi. Fa. 
in the Cauſe. Sed non Allocatur for the Fi. Fa. upon which the Teftatum 
is founded, is returned of Courſe by the Attornies themſelves, as Ori ginals 
are; if you ſearch the File you may find one, and that is ſufficient. 2 
Salk. 589. pl. 2. Mich. 7 W. 3. B. R. Palmer v. Price. 


2. Exe- 


Teſtatum Exiſtit. 


. Executors brought 2 Sire facias's of the ſame Tefte, but different 
Returns, the one teſfed October 22. returnable November 14, the 2d 

-urnable November 23. So by Rule of Court Defendant had 4 Days 
froth the Return of the 2d Scire facias to plead, which indeed was all 
hat -emain'd of the Term. Detendant did not plead. Plaintiff takes out 
Fj, Fa. returnable the ſame laſt Day, to warrant a Teſtatum. And per 
C 5 it was well; for tho Detendant has 4 Days to plead after the Re- 
tum of the ad Scire facias, yet that is in Fayour ro him when he goes 
not plead ; the Judgment is of the Day of Return of the 2d Sci. fa. and 
he may rake out a Fi. fa. after to warrant the Teſtatum ; and the Secon- 
remember'd a Caſe where a H. fa. was returnable before Fudgment 
ifirm'd was held good in Favour of Execution, to warrant a Teſtatum. 
par. 138. Hill. 1 Ann. B. R. Auſtin v. Crisby. | 


For more of Teſtatum in general ſee Bail, Devaſtavit, Executions, 
Teſte, and other Proper Titles. 


Teſtatum Exiſtit. 


(A) Phadings by Teſtatum Exiſtit. Good or not. 


1. IN Covenant the Plaintiff declared, Quod cum per Indenturam Teſ- 2 Roll. Rep. 
tatum exiſtit, that the Defendant infeff'd the Plaintiff of ſuch 110. Butt1- 
Lands, and therein covenanted to ſave him harmleſs from all Dowers and In- fant v. 
cumbrances, which he had not done &c. Upon a Demurrer to this De- ar 1 
claration the Plaintiff had Judgment. Upon Error brought it was al- vas ſaid 
ſign'd, that the Declaration was ill, becauſe it did not expreſsly allege Arg. that ir 
that the Defendant made a Feottment to him, but only by a Quod cum was reſolved 
Teſtatum exiſtit, which is only a Recital; bur all the Court reſolved ½ Eli: 

the contrary, and that the Difference is where it is by Way of Declara- that ſuch 
tion, and where by Way of Bar or Replication; for in the Declaration Pleading as 
Teſtatum exiſtit is ſufficient ro induce the Action, and to aſſign the bere is good, 


Breach; and the Judgment was affirm'd. Cro. J. 537. pl. 2. Trin. 17 N | 
Jac. B.R. Bultivant v. Holman. 8 1 


wy b 
Way of Inducement of the Action, becauſe this Action is only to recover Damages; and A in the 
New Book of Entries are 3 Precedents, where Quod Te ſtatum eſt was pleaded, as in our Caſe, and held 
a good Plea, 1ſt. Upon a Bargain and Sale, Teſtatum eſt quod barganizavit. 2dly, Upon Demiſe of ; 
Leaſe for Years, viz. Teſtatum eſt quod — the Caſe of Which Record is reported in 9 Rep. Fa 
Bradſhaw's Caſe. 3dly, Of a Grant of an Annuity, viz. Teſtatum eſt per Indenturam quod concefit. 
And Doderidge J. ſaid, if there was any Difference between thoſe Cafes and the Caſe ar Bar, it is, that 
in thoſe Caſes the Grant took Effett by the Deed only, whereas in the Principal Caſe, a further Act is 
to be executed viz. Livery of Seiſin, but ir ſeems that there is no Diverſity ; For tho* nothing paſſed 
by the Feoffment by Reaſon of its Inſufficiency, yer the Feoffee has good Cauſe to have Action of 
ovenant, and ſince the Covenant is in the ſame Deed by u hich the Land was conveyed, he may as 
well have it as he may plead the orher, Quod Crooke and Haughton . conceſſerunt 2 the Judg- 
ment was affirm'd, Abſente Mountague . Jenk. 331. pl. 63. S. C. and takes Netioe of the 
Difference where the Pleading is by way of Barr or Replication, accord- ing to Cro. J. as above. 


2. In Replevin &c. the Defendant avowed, for that the Place where Ec. 2 Lev. It. 
was Parcel of the Manor of F. &c. and that Time ous of Mind the Mayor Holbich v. 
XXX Oc. 


— 


Mich. 31 & 


* "+ > 
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Bennet, Cc. of Coventry, and one Millon and others were ſeiſed in Fee thereof: „, 
- C. ee — 2 ſeiled by Indenture made between them of — Part, and wg * 
ame Excep- 8 "Ma aſſet 
tion talen Of the other Part Teſtatum exiſtit, that the ſaid Corporation and the natpral 
by Hale Ch. Perſons had demiſed the ſaid Manor to the ſaid Baſſnet &c. Hale Ch. ] 
J. but ad- faid, And the ſame was agreed to per Cur. that this Plea was ill, becaule 
Keb gz, the Avowant had not laid the Leaſe in Baſſnet by an expreſs Avermeac 
vl Frey” Q in Fact, but only by a Teſtatum exiſtit, which is not good Pleading, 2 
ſays, that Saund. 317, 319. Paſch, 23 Car. 2. Bennet and Holbech's Caſe. 


the Avowr 
being ill, Je was affirm'd in the Exchequer Chamber. 


; Keb. 9a. 3. Debt was brought upon an Indenture of Charter-party not made lo,. 
pl. 45, 115- tween Parties, in which there was a Covenant with the Plaintiff, who was 


ket ol Stranger to the Indenture, and no Party thereto; and the Plaintiff de. 
Child, S. C clared by Teſtatum exiſtit. And the Court were all of Opinion, thar 
And per the Declaration by Teſtatum exiſtit is good, tho? it be in Debt, and not 
Cur. It is in Covenant, and brought by him alone to whom the Debt is due; and 


well enough gave Judgment for the Plaintiff. 2 Lev. 14. Hill. 24 & 25 Car. 2. B. R. 


here in 
Debt, as on Cooker v. Child. 

Articles, 
tho' Teſtatum exiſtit in Debt on Demiſe is ill. And afterwards Judgment was given for the Plainti# 
S. C. cited Lutw. 53 5. Trin. 5 W. & M. in the Caſe of Boſwal v. Nawſterne; and the 
Difference was there taken, that where Action of Debt is brought on Covenant to pay Money, it is good 
by Way of Teſtatum exiſtit; but where it is * a Demiſe reſerving Rent, it is not good; and there- 
upon an Exception that ſuch Declaration by Teſtatum &c. was not good in Debt, was over- ruled. | 


4. In Covenant the Plaintiff declared, that he was ſeiſed in Fee, and that 
by Indenture made between the Plaintiff and Eliz. his Wife of the one Part, 
s and the Defendant of the other Part, Teſtatum exiſtit that the Plaintiff and 
i his Wife demiſed. It was objected, That it being ſhewn that the Hus- 
| ; band was ſole ſeiſed, the Husband and Wife could not demiſe ; Sed non 
q allocatur ; for it is not affirm'd, but only that by the Indenture it is 
witneſſed ; for the Teſtatum is a Rehearſal of that. 2 Salk. 515. pl. 2. 
Paſch. 2 W. & M. B. R. Woodward v. Clifle. 


* - a .# 
— a ws — 
- o — e — any, A 


For more of Teſtatum Exiſtit in general, ſee Covenant, and 
other Proper Titles. 


* The Teſte | X* x 

is the War- Teſte: 
rant of the 
W rit. Cro. 
E. 592. pl. 

1. Mich. 39 
40 Eliz. 


i SEE TA) What Time there ought to be between the Tejte and 
charn. Return of Writs, 


1. IN Aſſiſe, the Juſtices ſaw by the Teſte of the Patent that it was 
brought within the 15 Days before the Aſſiſe; and therefore they 
would not take the Aſſiſe. Br. Aſſiſe, pl. 316. cites 30 Aſſ. 44. bi 


2.13 
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2. 13 Car. 2. Stat. 2. cap: 2. In all Perſonal Actions and Actions of E- 
jectione Firmæ by Original Writ in B. R. or C. B. after Iſſue joined and 
Judgment had, there ſhall not need to be 15 Days betwixt the Teſte and Re- 
urn of any Venire Facias, Habeas Corpus Fur. or Diſtr. Fur. Fieri Facias, 
/ Ca. Sa. other than Cap. ad Sat. whereon a Writ of Exigent after Fudg- 
ment is to be awarded and Cap. ad Sat. againſt the Defendant, in order to 
make a Bail liable. 5 

This Ads ſpall not extend to Popular Actions, Except Debt upon 2 E. 6. 

' Tithes. f . 
9 D In Writ of Appeal of Murder there ought to be 15 Days between 12 Mod. 
the Teſte and Return, but the want thereof is cured by Appearance and 33 1 
pleading in Chief. 1 Salk. 63 pl. 4. Paſch. 13 W. 3. B. R. Wilmot v. La + lf 
Tiler. S ; Rep 671. 

4. It was reſolved, it was not neceſſary to have 15 Days Return of 8 C. accord- 
Proceſs in a Franchiſe ; For the Reaſon of them in the Court of We/t- ingly. 
minſter 18, becauſe that Time is judged neceſſary for People to come from 
the remote Parts to which the Proceſs of thoſe Courts does extend, which 
does not hold in Franchiſes. 12 Mod. 524. Trin. 13 W. 3. B. R. Bidolph 
v. Veal. | 

5. One was outlaw'd for Murder and brought Error, and the Out- 
lawry was reverſed, and the Detendant committed to Newgate to un- 
dergo his Trial next Seſſions; And Holt Ch. J. ſaid, that to try the 
Deiendant in B. R. there muſt be a Venire Facias returnable at the Com- 
mon Day, and 15 Days between the Teſte and Return of it. 12 Mod. 

544 Trin. 13 W. 3. and 562. Mich. 13 W. 3. the King v. Young. 

6. Detendant had obtained a Rule for Plaintiff to ſhew Cauſe why 
Writ of Capias ad reſpondendum thould not be quaſhed, there act being 15 
Days between the Teſte and Return thereof. The Rule was diſcharged, 
this being Matter of Error, and not of Irregularity. Barnes's Notes in 
C. B. 295. Trin. 10 G. 2. Williams v. Faulkner. | 

. Attachment of Privilege bore Teſte 23d, returnable Jan. 3 1. De- The Re- 
fendant moved to quaſh the Writ for want of 15 Days between the Teſte Porder makes 
and Return, and a Rule was made to ſhew Cauſe, which was after- wer 
wards made abſolute, the Court contidering the Attachment of Privilege this might 
in the Nature of an Original Writ. Barnes's Notes in C. B. 29y, 298. Trin. not have 


II & 12 G. 2. Haward, Attorney v. Diniſon. been taken 
Advantage 


of by Plea in Abatement, or by Writ of Error. Ibid. 
Rep. of Pract. in C. B. 149. S. C. and the Prothonotaries ſaid they did nor know that the Practice re- 
quired 15 Days, but uſually there were 8, and ſometimes 4. The Court obſerved, that then nothing 
ſeems ſettled by the Practice, and ſaid, that the Common Law requires 15 Days between the Teſte and 
Return of all Writs; And if the Practice has not ſettled it otherwiſe, the Law ought to prevail in this 
as well as in other Caſes; And ſo the Rule was made abſolute. | | 


(B) Good or not. And where it ſhall be ſaid to be 
Prior to the Cauſe of Action. 


i. F F the Tenant in Aſiſe or Præcipe quod reddat aliens the Day of the Br. Briefs, 
Teſte of the Writ, yet the Writ is good, and ſhall not abate; For pl. 279. cites 

this Day is all the Day of the Plaint in Law; quod nota. Br. Jours. 8: C. 

pl. 44. cites 17 Aſſ. 21. | 

2. In Formedon the Tenant may appear at the firſt Day, and may abate Br. Journes 

this Writ ; And ew Writ may be brought bearing Date Meſne between the n 

% Day and the 4th Day, and therefore it ſhall not abate. Br. Jours. 5 CY * 

pl. 33. cites 24 E. 3. 24. 

3. Scire 


Br. Brief. pl. 6. In Alfi/e the Seifin and Diſeiſin was found for the Plaintiff, and that 
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Br. Jours, 3 In Scire Facias the Prayee in Aid caſt Protection bearing Date th, 
Vis cites nth Day of Fanuary, to continue for a Tear, and after the Plaintitf brought 

rn * Re-pgarniſhment, bearing Date the 8th Day of Fan. then next after, Scilicer 
the laft Day of the Tear, and well, Per Finch; For a Man may bring 4 
new Writ the ſame Day that his Writ abates, quere, For by 4, f 6,7. A 
Man may bring Writ the ſame Day that the Diſſeiſin was made Br 
Brief, pl. 40. cites 40 E. 3. 18. | | 
4. And yet the Tele of the Writ to ſome Reſpects ſhall ſerve for all 11, 
Day, tor 3 a Day or 1 this Day ſhall nt abats 
the Writ, for the Writ hall have Relation to all this 545 that it bore 
Teſte; And therefore it is pending the Writ. Br. Brief, pl. 40. Cites 

o E. 3. 18. ; 

A 5. Note per Catesby J. That if the Recordare bears Date before th. 
Plaint affirmed, or it Mittimus bears Date before the Fine came into 11, 
Chancery, or it Writ of Error tears Date before Fudgment, or if Indie; 
be talen after the Teſte of the Certiorari which comes to remove it ; Vet i; 
thoſe are removed the Courts to which they are removed ſhall hold Plea, And 
ſo it is put in Uſe at this Day of Writ of Error, for all are the Courts 
of the King; And yer the Writ of Error is Si Judicium inde reddity;y 
fir. And therefore ſee that the firſt Court, to which it comes, needs not to 
tend the Record till the Judgment be given; but if they ſend it, then 
the Higher Court may proceed upon it. Contra often in Court Baron. 
Br, Cauſe de remover &c pl. 32. cites 1 R. 2. 4. 


446. cites it was done the 15th Day of May, and the Writ of the Aſſiſe bore Teſte the 


28 = ſame Day, and yet the Plaintiff recovered by Award, after long Debate; 
Weſton if a and yer per Ellerker and Fulth. all this Day is the Day of the Writ; 


Joint Feeff- And fo the Writ bore Teſte before the Difſeiſin. Br. Jours. pl. 34. cites 


ment be made 
fame 4 H. 6, 7. 


Day that the Writ of Aſſiſe bears Teſte, and the Tenant pleads Jointenancy by Deed bearing Date 
the ſame Day, the Jointenancy is void ; For this ſhall be taken to be done pending the Writ ; For all 
the Day is the Day of the Writ ; But Strange and Martin e contra, and otherwiſe it ſhall be Miſchief; 
For the Diſſeiſſor may make ſeveral Alienations the ſame Day &c. and therefore Judgment was for the 
Plaintiff ; Quære if the Cauſt was not in as much as the Day in their Verdict of the Diſſeiſen is not mate- 
rial. Br, Jours. pl 34. cites 4 H. 6, 7. 


7. Upon Treſpaſs or Robbery, the Party any have Action bearing Date 
the ſanie Day; quod inſtanti die fecit tranſgr. &c. Br. ours. pl. 34. 
cites 4 H. 6, 7. per Rolf. | 

S Mod. 344 8. Bond was made 29 Aug. 13 Jac. and the Latitat bore Teſte before the 

Perry 355 Bond Scilicer the 39 June, 13 Jac. yer being Rerurnable in Mich. Term 

N good; And the Proceſs always bears Teſte the laſt Day of the Term 


11 Geo. 1. , d : 
The Plain- before. Cro. J. 561. Hill. 17 Jac. B. R. Pigot v. Rogers. 
tiff in Aſ- 

ſumpſit counted of a Promiſſory Note, upon producing whereof it appeared the Defendant was to have 
6 Weeks from the Date thereof to pay the Money, but within the fix Weeks he was arreſted on a 
Latitat, whereupon it was inſiſted that the Action was not maintainable. But it was , anſwered, That 
the Declaration was above 6 Weeks after Date of the Note, and that is all that the Court ought to 
take Notice of. For the Original Proceſs was only to bring the Defendant in Cuſtodia Mareſchalli, 
which may well be before the Cauſe of Action. The Court held that to be the conſtant Difference, for 
the Plaintiff may ſue out a Latitat before the Cauſe of Action, but he cannot declare till after the Cauſe 
of Action does ariſe. 


2 Jo. 149, 9. In Caſe, the Plaintiff declared, that the Defendant took out 4 Latitat 
fr odor 21 Fantarii, 32 Car. 2. ac etiam Billæ &c. whereas he owed him no- 
chere is Ve. Thing. Upon Not guilty a Special Verdict was found, that the Latitat 
ritas Legis was Tefte 28 Novembris, 32 Car. 2. but was really taken out 21 fanuari 
and Veritas 32 Car, 2. Pemberton Ch. J. ſaid, The Courſe of the Court is to teſte 


Facti, and tin the Vacati erm preceding; and the 
e e BY Latitats taken ou the Vacatięn, as of the Term p ng; 9055 
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Courſe of the Court is the Law of a Court; he might have declared, thar claration is 


the Detendant ſued out a Latitat the 21ſt Jan, Teſte the 28 Nov. pre- ER to 
ceding, and if he be not eſtopp'd to declare fo, ſurely the 5 may . 


find the whole Matter; and ſo udgment was ow pro Quer®, 1 Vent. and the 
362, 363. Hill. 33 & 34 Car. 2. in B. R. Walburgh v. Saltonſtall. Teſte of the 
| ; : rit muſt 

neceſſarily be in the Term, tho' the Writ be proſecuted after. Skin. 32. S. C. adjudged, and that it 
was ſaid that if he had pleaded it as taken out 21 Jan. Teſte 28 Nov. it would have been unqueſtion- 
ably good, and that ſo it ſhould be now, the Courſe being known. 

Original Proceſs may bear Date out of Term, becauſe it iſſues out of Chancery, which is always open ; 
but judicial Proceſs iſſues out of thoſe other Courts which are open only in Term-time, and therefore 
mult bear Date in Term; Per Doderidge J. Lat. 11. in Caſe of Ramſey v. Mitchell — 118. S. C. 


10. In Debt for Rent, the Defendant pleaded an Eviction by Elegit, Tefte In Debt on a 
15 July; and adjudged 5 Will. & Mar. that the Elegit was void; tor ee it 
the Court will take Notice that it was teſted out of Term. Ex relatione M'ri x (ig 


place. Ld. Raym. Rep. 4. Paſch. 6 W. & M. C. B. Ball v. Rowe. tion, that the 
Writ was 
ſued ont in the Long Vacation, out of Term-Time, and Exception was taken; for that the Court muſt 


judicially rake notice of the 1 and End of the Terms, as well moveable as immoveable; and 
that the 18th of July was after Trinity-Term was ended, and therefore that the Writ was a void Writ, 
for it was not pothble to be ſued out of the Court of B. R. then ſitting at Weſtminſter, the 18th of july, 
when it was Vacation-Time, no ſuch Court being then fitting at Weſtminſter. And the Writ being 
void, the Arreſt was illegal, and the Bail-Bond thereupon given void alſo; the Court being unanimous 
of Opinion, that it was ill, and that it was not pany, to the Truth ofthe Fatt, for it could not on the 
13th of July be ſued out of the Court of B. R. then fitting at Weſtminſter, when the Court did not, 
nor could not, fit out of Term. The Plaintiff deſired Leave to diſcontinue, which was granted him 
May 13, 1729. 2 Lord Raym. Rep. 1557, 1558. Eaſt. 2 Geo. 2. B. R. Uſher Eſtwick v. Edward 


Cooke. 


11. It was moved to refer the Regularity of a Judgment in Debt; 1 Salk. 50. 
the Declaration was of Hillary Term, and Fadgment by Confeſſion, which pl. 13. Mich 
was /igned after the Term; and after the Signing, viz. the 1oth of April, 12 C 
the Defendant died, and the Execution before Teſte the 234 aa 3 and but 8 P. 
ic was inſiſted that it appeared that the Execution was before the Judg- does not 
ment. Sed non allocatur; for Execution may be ſued out after the appear. — 
Death of the Defendant, except againſt a Purchaſor, and the Writ of 4 3 
Execution may bear Teſte of the precedent Term, even of the 6005 Day of that S C ſays 

Term. Comyns's Rep. 117. pl. 82. Paſch. 13 W. 3. Parſons v. Gill. the Motion 


| | was denied; 
For per Cur. The Practice is always fo, and well enough. 


12. An Action being limited to be brought within a Year, the Plaiu- 

tiff gave Inftruttions for an Original to the Curſitor ſome Days before the End 
of the Year, but the Writ was not ſealed till after the Year, tho* antedated as 
of the Day of the Inſtructions given; and upon Debate whether this was 
good or not, Ld. C. Parker referr'd it to the Principals and Aſſiſtants of 
tne Society of Curſitors, who certified that it was the conſtant Practice 
ot the Office to teſte original Writs againſt Hundreds, Corporations, Heirs, 
and in ſeveral other Caſes, the ſame Day the Writs are beſpoke; and thar 
they never knew it otherwiſe, or that the Practice was ever conteſted 
before the preſent Caſe; and his Lordſhip decreed accordingly. Wms's 
5. . 437, 438. Trin. 1718. Price v. Chewton Hundred in Somer- 

eEtthire. | | 

113. The Capias ad Reſpondendum was directed to the Sheriff (ſingular) Rep. of 
of London, teſted the 13th of February, which was the Day alter the End Pratt. in 
of laſt Hillary Term. It was moved to quaſh it, alledging Defendant 7 9 
has no other Remedy to take Advantage thereof, becauſe he cannot have.ingly. : 
Oer of the Writ ; nor will it appear upon the Record in caſe of a Writ of Er- 
707, A Rule was to ſhew Cauſe, which was afterwards made abſolute. 
This Wrir bearing Teſte in Vacation is void. Barnes's Notes in C. B. 


291, 292. Eaſt, J G. 2. Bennet v. Sampſon. 
Yyy (C) In 
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(C) In whoſe Name. 


1. FF the King dies in the Morning, all Proceſs and Patents hall he ;, 2. 
Name all this Day, and not in the Nawe of the wy Kine 1 by 
Ellerker & Fulth. Br. ours, ”=—_ 34. cites 4 H. 6. J. 83 ker 
2. The Lord Chief Fuſtice of the King's Bench died about 11 in th 
Morning, and all the Writs which were ſealed that Day, bore Tefte in 5 

Name, and all thoſe which were ſealed the next Day, bore Teſte y 1 


Name of the ſecond fuſtice of the King's Bench. Cro. C. 
10 Car. a ME TOS 4 6.4 15 393. pl. 3. Hill, 


For more of Teſte in general, ſee Executions, Teſtatum, and other 


Proper Titles. 


Time. 


(A) Time. Day. In what Caſes the Day ſhall be 
taken Excluſrue. 


*S.C.cited 1. IF a Man leaſes for roy Sprung from the Sealing and De- 


451 3 — livery of the Oced, the Oay is not excluded, but it ſhail com⸗ 
of Hatter v. mence preſently after the Oellveryv. . 32 El. B. R. between 
Aſh. Higham and Cole. Oubitatur, Co. 5. Clayton 1. Cd. Litt. 46. b. 

Hob. 140. 2. So ff it had been Extunc, or from the making, it ſhall commence 


pl. 190. in preſently. Co. Litt. 46. b. Hobart's Reports 188. 


Caſe of Nor- 
ris v. the Hundred of Gawtry.——— Rep. 1. Mich. 25 & 28 Eliz. B. R. Clayton's Caſe, 


879. ſaid by Hobart to have been ſo adjudged. 


Mo. 


3. But if a Leaſe be made, Habendum from the Day of the Date, or 
om the Dep ot the making, the Day ſhall be taken excluſibe. Co. 
itt. 46. b. 
Roll. Rep, 4. [Bur] if a Man leaſes for Bears, Habendum from the Dare, the 
38 55. Day of the Date ſhall be taken ercluſive. Tr. 14 Ja. B. R. be. 
deridge ad FWEEN Bacon and Waller aDjuDged per Curiam. C9. Litt. 46. b. 


nothing, | 
but alk the others agreed that the Day ſhall be excluſive. 3 Bulſt. 204. S. C. . 
But Trin. 8 W. 3. C. B. it was adjudged by 3 Judges againſt Treby Ch. J. that ſuch Habendum in- 
'F cludes the Day of the Dare. 2 Saſk 413. pl. 1. Haths v. Aſn.—3 Lev. 438. 8. C. by the Name of 
| Latter v. Ach, and was of a Leaſe made by a Prebendary for Life Habendum a Datu; and djudget 
[4 accordingly by Nevil, Powel ſenior & junior, Treby Ch. J. being now e contra, tho' himſelf at firſt 


{ was of the ſame Opinion, but charg'd it, and was not preſent when the Judgment was given, but, as It 
4 was ſuppoſed, abſented himſelf purpoſely ; and note alſo, that Powel junior was at firſt of Opinion for 
the Plaintiff; but afterwards chang'd it, ard was of Opinion for the Defendanr, ſuch Variety and 
Change had there been in this Caſe.—Ld. Raym. Rep. 84. S. C. And there it was Nu that tho Co. 
Litt. 46. is objected to the contrary, yet that Book is founded upon 5 Rep. 1. b. layton 1 


— 


— * | — 

this Point is not reſolved by the Court, but inferr'd by the Reporter of the Caſe from Poph 
© Dees 218. which Book does not warrant any ſuch Opinion. And tho' 3 Bulſt. 203. Bacon v. Wal 
ler. Mo. 40. pl. 128. agrees with 5 Rep. 1. yet Cro. J. 135. Osborne v. Rider, and 258. Luellin v. 
Williams, are contrary. And for theſe and other Reaſons, the ſaid 3 Juſtices held the Leaſe good, 


and gave Judgment accordingly. 


5. If A. makes an Obligation to B. dated 1 May, and B. the /. was 


Obligee after makes Releaſe to A. dated the ſame Day, of all Actions 2 in the 
till the Day ot the Releaſe, this ſhall nat releaſe the Obugation. Du⸗ 14 * 


bitatur. Y. 3 Ja. B. * at Noon 

a Releaſe 
vas made of all Treſpaſſes ; afterwards on the fame Day another Treſpaſs was done. In Treſpaſs brought 
fr a Treſpaſs generally done on that Day, the Defendant might plead generally the Releaſe given on 
that Day, and then the Plaintiff in his Replication muſt divide the Day, to ſhew that the Treſpaſs was 
done after the Releaſe 1n that Day Moor 596. pl. 812. Trin. 33 Eliz. in Caſe of Plaine v. Bynd, 


6. In caſe of a Protection, the Bear ſhall be accounted from the Hob. 139. 


Day of the Date, ercluding the Oap of the Date, Hobart's Re- RINSE. 


ports 188. | r's v. the 
Hundred 
of Gawtry.—— Mo. 879. pl. 1233. in S. C. 


alter the Day of the Oate, excluding the Day of the Date. Ho- A Ay in 
bart's Reports 188. | Sa 


| Bacon, cites 
D. 5 Eliz. Popham's Caſe; And the Reporter ſays Nota, it has been {reſolved alſo, that if it be in- 
roll'd the ſame Day on which it bears Date, it is good. 


8. An Action to be brought upon the Statute of Hue and Cry upon a Hob. 139, 
Robbery, ought to be brought within a Bear after the Robbery done, % bl. . 


including the Oap upon which it was done. Hobart's Reports 13s. . 
Norris and Hundred of Gautris ; {OC it is an Act, not a Dare. Mo. 878. pl. 


1233. 8. C. 
— Brownl. 156. S. C. accordingly. 


9. Tf a Man leaſes for Years, rendering Rent for one whole Year, Cro. E. ;02. 
biz. a Feſto Sancti Michaelis * uſque ad Finem Termini predicti ; in 8 C. but 
this Cale the Rent ſhall be due on the Feaſt-Oay itſelf; for the JIre- there the 
mitles of the Kclervation are + generally, rendering Rent, tor one + Fol. 521. 
entire Bear, which ts from the Time of the Reſervation, and there- 

tore the Feaſt is not excluded. And when he goes further, and ſays, Declaration 
viz. a Feito Sancti Michaelis, thoſe Words are void, malmuch as p. il, aud 
they are repuguand to the Premiſſes. JIalch, 43 El. B N. Per Cit- Judgment; 
tiain, between Umble and Fiſher. for the De- 


; fendant. —— 
* Tho' in Pleadines Uſque tale Feſtum will exclude that Nay ; yet, in caſe of a Reſervation, it is to be 
govern'd by the Intent. Vent. 292. Hill. 27 & 28 Car. 2. B. R. Pigor v. Bridges. 


10. Tf a Han in Debt for Rent declares, that 25th March, 15 
Jac. he leaſed certain Land to the Defendant, Pabendum abinde, 
for a Bear, rendering fa much Rent halt-yearly ar the Feaſt of Sr. 
Michael, and the Annunciation, by equal Partiang, during the Term. 
For the ſatd Rent, due at the ſald 2 Feaſts, he brings the Action; 
and moved in Arreſt of Judgment, that the Leale commenced. the 
_ 2;thOap of arch, and fo ail this Oay is taten incluſive; and then 
the Leaſe ended the Day before the next 25th Day of March, and la 
the Rent relerved after the Term ended, and thereſore no Action lies 
lor it, But reſolved, that by the Word Abinde, the 25th Day of 
March being before mention d, the lud 25th Day ſhall be taken er⸗ 
cluſive, and fo the Rent reſerved within the Term. Mich. 2 Car. 
between Benedict Hall and Dewe. Adjudged. 


7. A Deed of Bargain and Sale nay be inroll'd within ſir Months Roll. Rep. 
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+ The Day, 11. Tf the Condition of an Obligation be to ftand to th 


ea 
as for Pay- J. S. Ita quod fiat upon or before the firſt Day of 2 of 
v0 aclel. an Award is made upon the ſaid firſt Day of betwe 


i en 6 

— 7 O'Clock, poſt occaſum Solis. This 18 a 000 Award within th 
Sun-ſet. But Condition; for if it be within the natural Day it is ſufficient, ann 
for making not like to the + Payment of Monep to bind Men to attend it. 1 
: 9 11 Car. B. B. between Church and Greenwood. Adjudged per it 
rinues til! klam, upon a Spectal Verdict. Jntratur Mich. 10 Rot. 497. Agee 
10 avd 11 thatMaſter Hodgſon, an Attorney of Staple's-Jnn, ſhew d afterwards 
. TE at to me a Precedent of Mich, 18 & 19 El. B. between Raven and 
N. : 3 Lytwin, udjudged accordingly, upon a Special Verdict, per Curiam 


5.252 Ach becauſe they lald that the Day to this Purpoſe has Continuance til 
— 5 of Midnight. | 
anenecryv. 


Truſſel. 


WN E. at. 12. Aſump/it on the 11 Sept. to deliver certain Goods to the Plaintiff, 
pl. ES 1 they were not claim d by any other before the 14 Day of September ; and 


the Pain. alledged, that there was no Claim made after the 11 Day unto the 1 
tiff; but it Day. After a Verdict for the Plaintiff, it was moved in Arreſt of Judg- 
does not ap- ment, that the Declaration was ill; becauſe the Plaintiff ſhould have 


ponder pg alledged, that no Claim was made after the Promiſe, (and not after the 11 
X 


Day of September) unto the 14 Day &c. But adjudged well enough; 
—— 2 for the eſpecial Matter on the Diviſion of the Day, ought to come is by 


Point, or the ſhewing of the other Side; or otherwiſe it ſhall not be intended. 


that th 7 
8 Mo. 596. pl. 8 12. Trin. 33 Eliz. Rot. 700. Plaine v. Bynd. 


any Notice of it. Le. 220. pl. 303. S. C. but nothing ſaid as to this Point But Cro. E. zol. 
pl. 16. Bynde v. Plaine, S. C. affirm'd in Error, where this very Matter was aſſign'd for Error. 


3 Bulſt. 204. 13. Habendum a Datu, and a Die Datus, are all one. Roll. Rep. 38). 
in S. C. ſays, in Caſe of Bacon v. Waller. Arg. cites it to have been adjudged, 


As to this 


Point che Mich. 8 Jac. in the Cale of Lutelling v. Morgan. Bur Serjeant Athow 
whole Court and Moore ſeem'd e contra. But Crook and Haughton thought them all 


agreed in one: But Coke was not then preſent ; and the Court ſaid, they would 


pinion, ac- ſee the Record of that Cale. 
cording to 


the Judgment given in Luellin's Caſe, that the ſame is all one. Bulſt. 177. Trin. 9 Jac. Anon. 
Fleming Ch. J. held a Die Datus to be excluſive, but that a Datu was incluſive of the Day. And he 
took this Difference, Where it is in a Caſe and Point of Intereſt, that is convey'd or paſs'd from one to 
another, As in caſe of a Leaſe for Years, or any other Intereſt that is 3 and ſo is Clayton's Caſe, 
Coke 5. pa. fo. 1. But Where it is in Matters of Account, where no Matter of Intereſt is to be paſs'd 
or convey'd, as if one be to be accountable to another, and that by Deed, be the ſame to be done, a 
Die Datus, or a Datu, in this Caſe no Intereſt paſſing by the Deed, be the ſame a Die Datus, or a Datu, 
ob all 2 and no Difference between them; as was clearly held by Flemming Ch. J. and ſo agreed 
the Court. | 

's C. and ſame Difference cited Arg. Lord * Rep. 85. Trin. 8 W. 3. in Caſe of Hatter v. Aſh. 

And of this Opinion was Powell, Sen. but the others ſaid nothing. | 


§. C. cited 2 14. If a Submiſſion be to an Award, ſo as it be made within 6 Days afs 


5 on R222 ter the Submiſſion, an Award made on the ſame Day on which the Submiſ- 


"ter in a ſion was, is good; becauſe the Day of the Award ſhall be taken inclu- 


ota, in the ſive, and not excluſive ; Per Roll Ch. J. Stile 382. Trin. 1653. B. R. 
Caſe of Bel- Clark's Caſe. - 


laſis v. Heſter. 
e 15. Inſurance of H.s Life for a Year. H. died on the laſt Day. The 

Raw. Rep Inſurer is liable. 2 Salk. 625. pl. 3. Trin. 11 W. 3. B. R. at the Sit | 
480. S. C. tings at Guildhall, Sir Robert Howard's Caſe. i 

i 16. When the Computation is to be made from an Act done, the Day in 

which the Act was done muſt be included; becauſe ſince there is 09 

Fraction in a Day, that Act relates to the firſt Moment of the Day in 

which it was done, and was as if it were then done. But hen the 

Computation is to be from the Day itſelf, and not from an Act done, there 

the Day in which the A& was done muſt be excluded by expreſs Words 


of the Parties. As it a Leaſe be made to commence a Die Datus, the "__ 
| 


' 


Time. 


is excluded ; but it it be a Cnfectione, which is an Act done, the Day of 
the making ſhall be included. Per Powell & Nevil J. Contra Treby. 
Ld. Raym. Rep. 281. Mich. 9 Will. 3. in Caſe of Bellaſis v. Heſter, 
cires Clayton's Caſe. And Treby Ch. J. admitted that Caſe to be good 
Law. 2 ; | 

17. The Law will never account by Minutes or Hours to make Prio- 
rities in a Jong Day, unleſs it be to prevent a great Miſchief or Inconve- 
nience; as it a Bond be made the iſt Day of January, and this Bond is 
releaſed the 8 Day, the Bond may be averr'd to be made before the 
Releaſe. So if a Feme ſole binds my in a Bond, and the ſame Day 
11arries, one may aver, that ſhe married after the Bond deliver'd. In 
Aſſiſe it appears, that the Diſſe;/:n was done the ſame Day on which the 
Writ was Tefte; yet this ſhall not abate the Writ, becauſe the Aſſiſe 
might be purchaſed after the Piſſeiſin; Per Cur. Ld. Raym. Rep. 281. 
Mich. 9 W. z. in Caſe of Bellaſis v. Heſter. 


1 Salk. 44. Mich. 3 Anne, 
2, at the Sittings at Guildhall, in Sir Robert Howard's Caſe. 


nington. 


(A. 2.) Day. How to be computed. 


I, Here the King dies one Day, and another King 1s made the ſame 

\ Day, this Day ſhall be the Day of the old King; Quod 
quzre ; for otherwiſe it was computed in 1 E. 6. and if he miſtakes his 
Day, this ſhall be at his Peril in Mortmain. But it is faid that it was 
not greatly argued by the Court, nor adjudged. Br. Jours, pl. 49. cites 


1H 


Law commences in the Morning, and ends at Night, and the Natural 
Day begins ad Ortum Solis, and ends ad Occaſum Solis, and ſo is taken 
and adjudged in our Law ; but the Feaſt, by the Law of the Church, 
commences at Noon in the Vigil, and continues till the next Day at 
Midnight; and the Night as to Burglary commences ad Occaſum Solis, 
and continues ad Ortum ſolis. Keilw. 75. Mich. 21 H. J. 

3. There is no Fraction of a Day but in ſpecial Caſes, and then the 
Day of Payment, (viz. of a Bill of Exchange payable one Day atter Sight) 
thall commence after Midnight, and from this Time he thall have an intire 
compleat Day, conſiſting of 24 Hours, to pay the Bill; for a Day to 
this Purpoſe commences always at Midnight, and always conſiſts of 24 
Hours; Per Treby Ch. J. 2 Lutw. 1593. in Cale of Bellalis v. Heſter. 


Ee — 
— 


(A. 3.) Where there ſhall be a Priority and Poſterio- 
r1ty, as to Things done on the ſame Day. 


I, ] F a Man brings Aſſiſe, and the Tenant aliens the ſame Day that the 
. A Aſſſe is purchaſed, yet the Writ is good; for this Day is adjudged 
in Lay all the Day of the Plea ; quod nota, Br. Briet, pl. 275. cites 
17 All. 21, | 


Z 2 2 2. In 


18. A. was born Feb. 1. at 11 at Night; and Fanuary 31, at 1 in the 5 C. cited 


Morning, A. makes a Will of Lands, and dies. Tis a good Will, for ie at 


he was then of Age; faid, x Holt Ch. J. to have been ſo adjudged. Salk. 625. 


R. Anon. pl. 3. 

Trin. 11 W. 
| | S. C. cited by Holt. Lord Raym. 
Rep. 480. in 8. C. — And in 2 Ld. Raym. Rep. 1096. Mich. 3 Anne, in Caſe of Fitzhugh v. Den- 


2 
2. Citra Feſtum Sancti Fohannis ; Per Frowike Ch. J. The Feaſt in our 


n . 
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5. C. cited 2. In Falſe Impriſonment the Detendant ju/tified, tor that on the 29th 


Arg 2 Lutw. 9,9. he was choſen Mayor of Lynn, and that a Plaint was levied ; 
A | Lynn int 
11008 Caſe if for which he was committed by the Mars 


Bellaſis v. Court there againſt the Plaint 
Heſter. to the Gaol there, Upon Demurrer it was objected, that the Defendant 
did not anſwer to the Time of the * before he was choſen Mayor; 
for the Commitment might be the ſame Day before he was choſe 
Mayor; But adjudged for the Defendant ; for the Juſtification ſhall be 
intended for the whole Day, and if the Commitment was before he Wag 
Mayor, the Plaintiff ought to ſbe it. Cro. Eliz. 168. pl. 4. Hill. z 

Eliz. B. R. Smith v. Hellier and Clerke. 
Bulſt. 222. 3. A. became indebted to B. for Wares, and in Conſideration thereof 
Mich. Poſtea Eodem die promiſed to pay it; and ſuch Declaration was ruled 


14 Jac. 8. C. good, not as a Promiſe in Law, but as an actual Promiſe raiſed upon a 


Rep. . Conſideration continuing; which ſhews that little Diſtance of Time (tho 


151 the ſame Day) alters the Intendment of the Law ; cited per Roll. Allen. 
70. as 14 Jac. the Caſe of Hodge v. Vavaſor. 
ä If a Writ abates one Day, and another Writ is purchaſed which ber; 
Teſte the ſame Day, it ſhall be intended after the Abatement of the firs 
Allen 34. Mich. 23 Car. B. R. in Caſe of the Earl of Northumberland 
v. Green. | 
5. Error was brought to reverſe a Judgment in an Action for Words, 
and aſſigns for Error, that the Plaint was entered the ſame Day that the 
Words were ſpoken, which was ſaid ought not to be, becauſe the Action 
ſhould be brought after the Words ſpoken, which ſhall not be intended 
to be, if it be the ſame Day; for the Law admits of no Fractions of 
Time, which will be it the Day be divided into ſeveral Parts as it here 
muſt be, tor there muſt be one Hour ſuppoſed when the Words were 
ſpoken, and another Hour when the Plaint was entered. But Roll Jut. 
laid, It was well enough, and ordered the Plaintiff to take her Judgment 
Niſi Cauſa, before the End of the Term. Sty. 72. Mich. 23 Car. Symons 
v. Low. | | 
: 6. If 2 Informations are preferred the ſame Day, which referr to the 
3238 firſt Day of the Term, yet it may be examined which of them was firſt 
Execution, As preferred. Per Levins Accouncel Arg. 2 Lutw. 159 1. in the Caſe of Bel. 


where 2 aſis v. Heſter. 

Fieri Facias's : : i 

are delivered to the Sberiſf the ſame Day, there is a Prius & Poſterius, and tho' that which was firſt deli- 
vered was teſted after the other, yet it ſhall be preferred. Otherwiſe the Sheriff is liable. 12 Mod. 147. 
Smallcomb v. Buckingham. 1 Salk. 320. pl. 4. S. C. —— S. C. cited Arg. 6 Mod 292. by the 
Name of Smallcombe. v. Croſſe. | Tp 


1 Salk. 320. . There is no * Diviſion of a Day, unleſs in Caſe of Neceſſity as in Co. 
+ bp. Litt. 135. and 6 Rep. 33. b. where there was a Priority of an Inſtant. 
Arg. Sty. Arg. 5. Mod. 377. in Caſe of Smallcomb v. Buckingham. 


I19. in Caſe 
of Corniſh v. Cowſey. 


Yelv. 87. S. P. and in general Intendment, what is done in one Day is 


done at the ſame Time. In Caſe of Dorington v. Eaſte. 


(B) Tear. How it ſhall be accounted. 


1. DER Statutum de Anno biſſextili editum, 21 H. 3. it is ordained 


that to avoid the Doubt which has been made, Compurerur dies 
Excreſcens in Anno biſſextili in ipſo Anno, & fic habeatur de menſe 1110 


in quo excreſcit & contineatur dies ille excreſcens in integritate Anni 


— & deputentur dies ille & dies proximo præcedens pro unico 
die. 
| 2. Tf 
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& + Jt a Condition be that if a Rent be Arrear at Mich. by a Quarter 5 _ 


of a Year after, it ſhall be lawtul to re-enter, the Quarter of a Bear 
hall be accounted by che Days of the Year which ig that 91 Days make 
a Quarter, and for the 6 Hours over the Law has not any Regard, 


1. 18 El. 345; 5. 
* Declaration in Debt for Rent Pro Reditu Unius Anni finiti a Fefto 


Mich. primo ad Feſt um Anno Secundo Caroli, After Verdi& Judgment was 

arreſted, becauſe rhis cannot be a Year, being between the Feaſts. Palm. 

531. Paſch. 4 Car. B. R. Bligh v. Treffey 5 6 

| Where Zime mention'd in any Statute is expreſſed by the Near, ha if * 66 
Year, or quarter o a Tear it is always computed in Law by Solary 5 Jac. B. R. 
ont hs, viz. 12 Kalendar Months for a Year ; But where Months are Biſhop of 
mentioned in a Statute and not Years, thoſe are always computed by the Peterbo- 
Moon, viz. 4 Weeks to the Month. And ſo the Statute againſt Deer ſteal- . ths 
ing, appointing the Proſecution to be within 12 Months after the Fact, S. P. ; 
and 12 Lunary Months being expired before any Proſecution ; 'The 2 Show. 
Onviction was quaſhed tor the Reaſon, Carth. 40%. Trin. 9 W. 3. B. R. in 26. pl. 
Caſe of the King v. Peckham. 215. Trin. 


Car. 2. 


a 34 
B. R. the King v. Spiller. S. P, 


5. It was moved to ſet aſide an Execution for Irregularity, upon Sug- 
eſtion, that when he confeſſed the Fudgment the Plaintiff and he agreed, 
that Execution ſhould not be taken out till a Year after; the Plaintiff inſiſted 
that he had ſtaid a Year ; for the Warrant was in a Long Vacation, and 
the judgment was enter'd as of Trin Term before, and the Execution 
was after Trin. Term following; and ſo the Plaintiff had waited a Year 
after Judgment enter d. But the Court was not agreed, Whether in ſuch 
Caſe the Year was to be reckoned from the Date 1 the Fudgment, or of the 
Warrant. 6 Mod. 14. Mich. 2 Anne B. R. Dillon v. Brown. 


__ — _—_— 


n * ”"—_ ** 


2 


(C) Month. How the Month {hall be computed. DR 


I Ti Statutes where Mention is of a Month, 28 Days ſhall be A Month in 
intended the Legal Computation. Trin. 5 Ja. B. N. Caresby's Statutes, 


| which are 
Cale, per Curiam agreed. only direlly- 
| | ry of a Pu- 
niſbment for an Offence, which was at Common Law, is not a Pznal Statute; and in that Caſe the 
onth ſhall be computed according to the Calendar, and not 28 Days. Sid. 186. Paſch. 16 Car. 2. 
B. R. on Stat. 13 H.4. J. of Riots. King v. Cuſſens & al',— Sce Cro. E. 83 5. pl. 6. Trin. 43 Eliz. 
B. R. in an Information on the Statute of Liveries. S. P. Dormer v. Smith. 


2. The 6 Months for Proof of a Schi in a Prohibition according Hob. 179. 
ro che 2d E. 6. ſhall not be accounted by 28 Days to the Month, ich | 


but according to the Calendar, Þobart's Reports 242. between (p. J,c's. G 


ly and Collins łeſolved. > od. 58. 
| arp V. 


Hubbard. Mich. 27 Car. 2. C. B. held accordingly. 

3. Ik an Information upon the Stature of unlawful Games be againſk SAN 

IJ. S. * for + Months Exerciſe of the Game, in this Cale the OE, 
Month ſhall be reckoned by 28 Days to the Month, and ſhall not 
be reckoned according to the Calendar. M. 11 Ja, B. R. Whethered's 


4. If 
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4. Ik a Rate be put upon Ale and Beer by the Mayor and Cu 
Dfficers of a Town, accordin to the Statute of 23 II 8. to e 
tor 6 Months next enſuing; This ſhall not be reckoned according tg 
the Calendar, but according to 28 Days to the Month. . E 
B. R. adjudged in the Cale of one #va»s, and divers others 
Brewers of Exeter, Where it was averr'd that they ſold contrary to the 
Rate between the Time of the Rate made, and ſuch a Day, which 
was the End of the 6 Months, according to the Calendar; but 
was 6 Yonths and 2 Weeks according to 28 Days to the Panth 
| And for this the Indictments quach d. g 
„S. P. Per 5. The Words Se Months, in the Statute of * Uſury and Labourers, are 
Popham Ch. to be expounded half a Year; (for the Year is mentioned in thoſe Sta. 
J. which tures) and they ſhall be reckoned according to the Kalendar, as in Caſe of 
ye Noy a Lapſe. Jenk. 282. pl. 8. 


'F 


"45. A 6. In the Caſe of Policy of Aſſurance made to warrant 4 Ship, one was 


bound to warrant a Ship for 12 Months; and the Truth was, the dig not 
periſh within the Time of the 12 Months, being accounted according tg 
28 Days ; but being accounted by the Kalendar, as January, Februar 
> &c. it periſhed &c. 1 Le. 96. pl. 125. Mich. 29 Eliz. in the Exche. 
quer, in Sir Wollaſton Dixie's Caſe, Arg. ſays it was ſaid and hol den 
that the Inſurer had not forfeited his Bond. 8 
Yelv, 160. . Tempus Semeſtre to prevent a Lapſe is to be computed by the Ka- 


3 e lendar. 6 Rep. 62. Mich. 3 Jac. C. B. Catesby's Cale. 
141. Bi- 
Nor of Peterborough v. Catesby. And Ibid. 167. pl. 6. in 8. C. Yelverton ſaid that Juſtice Walmſ. 
ley ſhewed him a Precedent in the Time of E. 1. (which was 1mmediately after the Statute) where ir 
was reſolved that Tempus Semeſtre ſhould be taken for the Half-year, and not for ſix Months only.— 
Per Menſes non per Hebdomedas. D. 327. b. pl. 7. and in Marg. cites Mich. 5 E. 1. Rot. 100 Queen 
Eleanor v. the Biſhop of Lincoln. — Jenk. 282. pl. 8. Cro. E. 835. Dormer v. Smith. — Verba 
accipienda ſunt ſecundum Subjectam materiam ; and therefore becauſe this Computation of the Months 
concerns thoſe of the Church, it is great Reaſon that the Computation ſhould be according to the Computa- 
tion of the Church, which they beſt know. 6 Rep. 62. Catesby's Caſe. 
But where a Preſentee was refuſed for Inſuffictency, and Notice was given of ſuch Refuſal, and the 
Cauſe thereof, it was agrecd and reſolved by the whole Court, that in the Computation of the 6 
Months, in ſuch Caſes the Reckoning ought not to be according to the Kalender, but according to 28 
Days. Le. 31. pl. 39. Trin. 27 Eliz. C. B. Albany v. the Biſhop of Sr. Aſaph. 

The 2 Months for reading the Articles of Religion are to be reckoned by 28 Days. Lev. 101. Paſch. 
15 Car.2. B. R. Brown v. Spence. | | 


8. A Twelve-month in the ſingular Number includes all the Year ac- 
cording to the Kalendar; but rev ,ẽj Months ſhall be computed accord- 
ing to 28 Days for every Month. 6 Rep. 62. Mich. 3 Jac. C. B. Cates- 
by's Caſe. 8 

9. It was agreed by all the Court, that in a Condition for Rent, as 38 
H. 6. 7. and in Caſe of Inro/ments, as 5 Eliz. D. 218. and in Caſe of a 
Leet held within a Month after Eaſter and Michaelmas, it ſhall be ac- 
counted 28 Days. 8 167. pl. 6. Trin. 5 Jac. B. R. in Caſe of Bi- 
ſhop of Peterborough v. Catesby. 

Keb. 695. 10. It was moved to quaſh an Indictment upon the Statute 13 H. 4. cap. 
pl. I 8 ſays, q for a Riot; for that the Inquiry was not within a Month, (viz.) 28 
8 Days after the Offence committed; but the Court ſaid, that the Time 
quaſh it on fhall not be confined to 28 Days, but to an Almanac Month. Sid. 186. pl. 
this Excep- 9. Paſch. 16 Car. 2. B. R. The King v. Coſins. 


tion without | 
Plea.— S. C. cited per Cur. 4 Mod. 186. Paſch, 5 W. & M, in B. R. in Caſe of Barkſdale v. 


Morgan. 


Show. 368. 11. Upon the Statute of 1 V. & M. which appoints all Biſhops &c. 10 
er 3 take the Oaths, the Queſtion was, Whether the 6 Months mentioned in 
23 yin e the Statute are to be accounted Kalendar Months or Lunar Months ? 
S. C. Ad- Per Holt & Curiam, abſente Gregory, This being upon the Conſtruction 
jornatur. — of an Act of Parliament, it ought to be conſtrued according to our Law, 


4 Mod. 95. that the 6 Months ſhall be accounted Lunar Months. And Hop = 
| X er 7 


— 
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ſerr d, that there was another Clauſe in the Act for Fellows of Colleges Burton v. 
who are not Eccleſiaſtical Perſons, and ask d whether the 6 Months 1 
ould be reckon'd Lunar Months for them in this Clauſe, and Kalen- L Conb. 
dar Months as to Biſhops &c. in the other Clauſe, and ſo the ſame Word 191. S. C. 
jn the ſame Act be taken in 2 different Senſes ? | And he ſaid, No. Curia Adjornatur. 
advifare vult. But they ſeem'd ripe to give Judgment that the 6 Months 
ſhould be accounted Lunar and not Kalendar Months; and Dolben and 
Eyre doubred of Copley and Collins's Caſe; And Holt faid, that that 
Caſe alone ſtuck with him, and notwithitanding he inclined fortiter ut 
ſupra. Skin. 313. Paſch. 4 W. & M. in B. R. Woodward v. Ha- 
er{l . | / . 
g 1 "this Defendant, in Conſideration of 20 Guineas paid him by the 
Plaintiff, did covenant, upon Payment of 500 l. more, within one Month 
next following, to transfer to him upon Notice, certain Eaſt-India Shares 
&c. the Plaintiff averr'd that he tender'd the 500 I. within a Month &c. 
The Defendant pleaded that the Plaintiff did not tender it within a 
Month; for that before the Tender 28 Days were paſt from the Day of 
the Date of the Agreement. And the Truth was, that the Plaintiff ten- 
gerd the Money after 28 Days, but within a Kalendar Month, Per Cur. 
In Common Parlance a Month is taken to be 28 Days in all Caſes bur in 
a Quare Impedit; and Words and Phraſes of Speech muſt be governed 
by the common Acceptation of the People, and as they are generally un- 
derſtood ; And ſo held that the Computation in this Caſe muſt be after 
the Rate of 28 Days to the Month. 4 Mod. 185. Paſch. 5 W. & M. in 
B. R. Barkeſdale v. Morgan. | 
13: In Debt upon the Statute 5 Eliz. 4. for ſong 4 Trade, the Compu- 
tation by Kalendar Months was held fatal, but being after Verdict, it 
was aided, 12 Mod. 641. Hill. 13 W. 3. B. R. Strechpoint v. Savage, 
and cites Mich. 6 W. 3. The King v. Stowbridge. 
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(D) How to be wnderſiood where it is mention'd 
: generally. 


l. Here a Man ſpeaks of the Feaſt of St. Michael, and does not ſay 
what St. Aalen, 1 ſhall gh ee St. Michael the 1 58 _ 45 
angel, which is the moſt notable, and not St. Michael in Tumba. Br. 
Jours, pl. 5. cites 20 H. 6. 23. | | 
2, But it a Man ſpeaks of the Feaſt of our Lady, and does nor ſhew | 
_ Feaſt, it is ſaid that this is not good. Br. ſoars, pl. 5. cites 20 
6. 23. 
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E) Pleadings of Time. -- to be pleaded. In 


 evhat Caſes. 


I 04 in London, it is uſual to put the Jear and Day of the Diſſeiſin. See (F) 
Contra in other Aſſiſe; for it is not uſed but in Actions perſonal, and 
Rog N Real nor Mix'd ; quod nota. Br. Pleadings, pl 62. cites 

2, Where a Man declares upon an Obligation without a Dare, he 
28 to declare Quando factum fuit. Br. Obligation, pl. 66. cites 3 

5 TEN f . F | > . 

3. In Treſpaſs, if a Man juſtiſſes for Tithes as Parſon at the Time of the © F 
Treſpaſs &c. it is not good ; becauſe he does not ſay, that he was EY = 


4 A | 9 | 


oth * * 2244éſk „„ K —— ——— 


Br. Plead- 
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as well at the Time of the Severance as at the Time of the Taking. Br. Plead. 
ings, pl. 15. cites 35 H. 6. 48. 3 : 
4. So of Villeinage, and ſvifang of Goods, he ought to ſay, that he was his 
Villein as tuell at the Tine of the firſt Taking as at the Time of thy fannt 
Taking. Br. Pleadings, pl. 15. cites 35 H. 6. 48. 
5. And where a Sheriff jaftifies an Arreſt by Capias, he ſhall ſay, that ho 
was Sheriff ds well at the Tims of the Arreſt, as at the Time of 
of the Writ. Br. Pleadings, pl. 15. cites 35 H. 6. 48. 
Br. Plead- 6. 'Freſpaſs de clauſo tratto ; rne Defeadant Fm that the Place is ; 
ings, P94 Piece of Land, aud that F. W. was ſeiſed of & Houſe in D. of which th, 
cies d. Piece was Parcel, and infeoffed A. in Fee, who infeoffed 7 B. in Fee why 
bad Iſſue N. and died ſeiſed, and W. enter'd as Heir au N the De. 
fendant, and gave Colour by J. W. The Plaintiff ſaid, that he was ſeiſcl 
of a Lane in the ſame Vill in Fee, of which the Place is Parcel, and that th, 
Defendant did the Treſpaſs, Abſque hoc, that it was ever Parcel of the ſaid 
Houſe, Prout &c. to which the Detendant ſaid, That it was Parcel of 
the Houſe in the Poſſeſſion of J. B. and the others e contra, and it was 
ſound for the Plaintiff; And Exception was taken inaſmuch as he did 
not anſwer if it was Parcel of the Houſe at the Time of the dying ſeiſed 
of J. B. and yet good by the Opinion of the Court; For when he ſay, 
that it was Parcel when F. B. was ſeiſed, wn rey be intended all the 2 
that J. B. was ſeiſed, therefore it was Parcel at the dying ſeiſed, and it 
ſuffices to ſay that W. ut Filius & Hæres enter 'd, for this Word (ut) 
is T'antamount, that he is Son and Heir in Fact. Br. Treſpaſs, pl. 304, 
cites 3 E. 4. 27. 1 
So chere he 7. 7 19 95 of Goods taken at A. in the County of E. the Defendant ſaid, 
bought at that the City of London is an Ancient City Time out of Mind, and that they 
* 8 is a Market there every Day except Sunday, and that H. was poſſeſſed of the 
out fhewing Goods at London, and on Friday before the Treſpaſs ſold them to the Defendant, 
the Year. and did not ſhew any Year ; And yet good per Catesby, Chocke, and Little. 
1 ton, becauſe he ſaid, that there is a Market there every Day except Suns 
— * day. Br. Pleadings, pl. 100 cites. 12 E. 4. 1. 


4. 1.—S0 if x : l | 
he had ſaid hn Work-Day. Br. Pleadivgs, pl. 100. cites 12 E. 4. 1. 


the receiving 


Br. Replea- g. If a Man pleads that A. was ſeiſed in Fee to the Uſe of B. and that B. 


— pl gave to him the Trees, this is not good if he does not /ay preciſely, That 
$ in "Tel. A. was ſeiſed to the Uſe of B. at the Time of the Gift; For Alteration may 
paſs, when be Meſne between them, Br. Pleadings, pl. 79. cites 6. H. 7. 3. 
a Man jaſ- | 
refs bs Guninen of Ceſiy que Uſe, he ſhall ſay, that the Feoffees were. ſeiſed to this Uſe at the Time of tix 
mmand. Br. Pleadings, pl. 166. cites 10 H. 7. 26. | 
So tis if he ſays, that the Place is his Franktenement, he ſpall [4Y, that at the. Time of the Treſpaſs, the 
Place was his Franktenement, &c. Br. Pleadings, pl 79. cites 6 H. 7. 3. Contra of Things which 
may be intended to have Continuance. Br. Pleadings, pl. 79 cites 6 H. 7. 3. 


9. Where a. Man pleads a Leaſe for Years and Releaſe, he ſhall ſay, that 
he was poſſeſſed at the Time of the making of the Releaſe. Br. Pleadings, pl. 
166. cites 10 H. 7. 26, 2 Kew 

10. The Time of Seiſin in a Quare Impedit is immaterial, and Seiſin 
generally in the Time of Peace, in the, Reign. of ſuch a King, being alleged, 
it is ſufficient. Per Holt Ch. J. Skin. 660. in Caſe of the King v. the Bi- 
thop of Cheſter. 1 

11. Aſumpſit to run a Horſe at ſuch Time and Place as the Plaintiff, ſhould 

appoint, and the Plaintiff declares, that he did appoint ſuch, a Day; It Was 
doubted, Whether this was appointing: a Time, which is more certain 
and determinate than a Day: Bur Curiam, by appainting a, Day the 
Law will ſupply the Reſt, and fix it to the moſt uſtia] and convenient. Tims 
of that Day. 3 Salk. 346. pl. 1. Trin. 11 W. 3. B. R. Scott v. Hogſon. 

12. In pleading want of Aſſets by an Adminiſtrator the Time muſt be 

ſet forth. See 12 Mod. 611. Hill. 13 W. 3. Ingram v. Foot. 1 
| 13; 
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13: In 7 anf Actions Time and Place are vor material, but the 
plaintiff may declare at qu Time or Place. 10 Mod. 251, 348. Hill. 
3 Geo. 1. B. R. Caſe v. Hawkins. | 
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(F) Pleadings. In what Caſes a Day muſt be ſhewn certain. 


1. IN Treſpaſs the Defendant pleaded a Gift of the Plaintiff; and the Br. Viſne, 

I Plaintiff” ſaid, that after this Gift, and before the Ireſpaſh, the De- fl. 110. cites: 
*ndant re-gave it to the Plaintiff, by which he was potteſs'd till the — 
Treſpaſs, and the Defendant maintain'd his Bar, abſque hoc, that he re- 
gave after the firſt Gift; and this Plea admitted, without alleging a Day 
certain. Br. Pleadings, pl. 142. cites 10 H. 6. 16. 

2. In Debt upon Account by an Executor, the Defendant ſaid, that the 
Teſtator made the Plaintiff and one N. his Executors at Londen; - who is in 
full Life, not named in the Writ, Judgment of the Writ; and the Plain- 
tiff ſaid, that after this the Teſtator made him his Sole Executor at C. in the 
County of Midaleſex Judgment &c. To which the Defendant ſaid, - 
That the Truth is, that he made the Plaintiff- his Executor Sole, but after 
this he made both his Executors ; abſque hoc that he made the Plaintiff his 
Sole Executor after this. And he was compelPd to he Day certain, viz. 
that ſuch a Day he made Both his Executors abſque hoc; that he made 
the Plaintiff Executor Sole after this. For, per Priſot, if all was al- 
leg d in one County, then the County may inquire of the Time well 
enough; or if all was alleg'd in two Counties which might join, Viſne 
ſhould be of both Counties; but London cannot join with any. There- 
fore, by him and Moile, Day certain ſball be alleg d, and the Viſne ſpali 
come where the Mirmative is alleg d. Br. Viſne, pl. 5. cites 33 H. 6. 


3 | ; | | 
; 3. Where a Man is bound [that J. S. ſhall]. enter into ſuch Land be- & where 
fore Mic harlmas peaceably, it is fufficient to fay, that he enter'd into it the _— = 
peaceably before Michaelmas, without declaring what Day, Br. Con- On; of 8 


oy . F ion 
ditions, pl. 79. cites 37 H. 6. 18. wab, 4; FB | 
| 2 ed | Oleg Par f 
net enter nor claim ſuch a Houſe; and the Defendant ſaid, that he did not enter mr clam. Keble: d, he | 


claim'd; Prift. Brooke ſays, it ſeems that he ought to ſay that ſuch a Tear and Day be claim d. Br. 
Conditions, pl. 130: cites 4 H. 7. 13. | 


4. Treſpaſs of a Cloſe broken &c. Flle Defendant inftified, that 7. F. Br: Count, 
held of him, and alien in Mortmain, and he enter d for the Alienution Pl. 65. cites 
within the Tear. And no Plea ; per Car. Becauſe he dves not ſpew what $. 1 ; 
Day the Alienation was made, ſo that it may appear whether he center d-nc be imend- 
within the Year. Br. urs, pl. 49. cites ) H. 7. 5. 2 be 

in the Tear, if it be not ſhe wn; for the Time there is Parcel of the Subſtahce of the lige: and it — 
not be a. good Plea there to fav, that he enter d within E Yeir,* cbit bout ſhewing the D. certain, for 


a 
the Notice of the Jurors. Arg. PI C. 25. b. in Caſe of Golthirſt v. Bejuſhin.—S: P. 35 L in S. C. by 
| Mountague: Ch. FT: 7 1 


5. But in Formedon,; if. the Tarant - pleads: Nonterrurey and the Demum- Br. Count, 
gant ſaid that he was Tenant, an mad Alienation to Penſunv unknoton,j 10 fl Gs. 3 
the Intent &c. and that he took the Profits, and that he brought his Ack ion Flesth- Max 
within a Year of the Title accrued ; There he ſhall not ſhew Day of the 8. cites S. C. 
Alienation, but when the Action accrued to him. Agreed, per tot. Cur. & 9 H. 6. 
Br. Jours, pl: 49. Cites 7 H. 7. 5. 115. 16. a. 


6. And in Dum fuit infra ætatem he ſhall not ſhew Day of the Aliena- Br. Count, | 
tion. Br. Jours, pl. 49. cites 7 H. J. 5. pl 5 cites 4 


7. But 


5 
| 
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** on 7. But note, that in * Real Af ions, ris not aſual to ſhew the Year 
Aion. .. and Day. Contra in Perſonal Actions. Br. Jours, pl. 49. Cites 3 H. 1.5. 
in Aſſiſe, Waſte, and Quare Impedit. Br. Count, pl. 59. cites S. C——Heath's Max. S. cites 8 C 
and 9 H, 6. 115. 116. | 7 


8. If one be bound in an Obligation to infroſf another between the Date 
ol the Obligation, and the Feaſt of St. Michael next enſuing, there, jf 4:. 
tion be ſued upon the Obligation, it is no Plea to fay that he infeofq 
him, but he ought to ſhew the Day certain; tor the Time is Parcel of the 
Subſtance ot the Bar, and if it be omitted it ſhall never be intended. And 
alſo the Plea ſhould not have been good, if he had ſaid that he infeoff d 
him before the Feaſt of St. Michael, without ſhe wing the Day certain 
tor the Information of the Jurors, if Iſſue be join'd. Arg. Pl. C. 27. b. 
Paſch. 4 E. 6. in Caſe of Colthirſt v. Bejuſhin. | 
9. Leflee brought Bill of Covenant againſt Leſſor, who had covenanted 
with him, that if he was lawfully ejected of any Part of the Land, that he 
ſhould have ſo much other Land of the Leſſor during the ſame Term, and he 
ſhew'd that he had been ejected of ſuch a Piece ot the Land, and did not 
ſay when; and it was held that he ought to have ſhewn the Day certain 
inaſmuch as it is Matter of Subſtance. Arg. Pl. C. 29. b. in Caſe of Col: 
thirſt v. Bejuſhin. | 
As if one 12. It is to be noted always for a general Rule, That if he who pleads in 
mon 2 Bar is preſcribed to à certain Time, he ought to ſhew the Day of his Act cer- 
geen Lon. tainly ; Per Mountague Ch. J. Pl. C. 33. b. in Caſe of Colthirt y. 
mas and Bejuſhin. 


Candlemas, 6 a 
he ought to ſhew certainly the Time of his uſing thereof; ſo that it may appear to be done between ths 
Time. Pl. C 33. b in Caſe of Colthirſt v. Bejuſhin. 
So he who juſtifies by Licence, by Warrant, or by Authority, ought always to ſhew the Time certain 
of his Juſtification. Pl. C. 33. b. in Caſe of Colthirſt v. Bejuſhin. 
* But he aubo pleads in the Negative, need nor plead certainly. Pl. C. 33. b. in Caſe of Colthirſt v. 
ejuſhin. | | | 
But he who pleads in Abatement of a Mirit, or pleads a Plea after the laſt Continuance, ought to plead 
certainly; Per Mountague Ch. J. who ſaid that theſe were obſerved as Principles in our Law. Pl. C 


33. b. in Caſe of Colthirſt v. Bejuſhin. 


Noy 93. 11. In Replevin the Defendant made Conuſance for a Rent due to J. 9. 


S. C. but 


S p. does o was ſeiſed as Remainder-man in Tail, and averr'd that the Tenant for 
not appear. Life was dead, but did not allege the preciſe Time when he died. Ir was 
——Lat. 205. * argued, that he need nor, becauſe an Avowry (which is in Lieu of an 
S. C but Action) is a real Action, and iz Real Actions the preciſe Day need not 
S. P. does be alleged. Poph. 200. Mich. 2 Car. Dicker v. Moland. 


not appear. g 5 ; 
Palm. 508. Hill. 3 Car. B. R. S. C. and S. P. 1 accordingly; but the Opinion of the 


Court ſeemed againſt him, and adviſed the taking a new Diſtreſs, becauſe here the Time of the Death 
of Tenant for Life dozs not appear whether it was before the Rent Arrear, or not. 


* 3 Nelſ. Abr. 287, cites Poph. 201. Ditcher v. Porland as adjudged, that he need not ſhew the 
preciſe Time; but this ſeems to be an Error of the Preſs. 


12. In Aſump/, the Plaintiff counted, that Defendant in Conſidera- 
tion of 2 8. promiſed to carry ſuch Goods aboard a Ship, if Plaintiff would 
deliver them to him, and thew'd that he delivered them, but Defendant 
did not carry them aboard. But Exception was taken, becauſe he /aid only 
Deliberavit, without ſhewing when or where, and then the Law ſays they 
were not delivered. Per Jones J. The ſame is but Matter of Inducement 
to the Promiſe, and ought not to be ſhew'd ſo preciſely. Godb. 404. pl. 
484. Paſch. 3 Car. B. R. Mole v. Carter. | 
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(G) Pleadings. Good. Where Time is made Parcel of 
the Iſſue. 


. IN Replevin Defendant avow'd, for that J. S. was ſciſed and made a * Sonnd. 
Leaſe to B. for 21 Tears, who being poſleſs'd, aſign d his Term to 45 7 
H. the Avowant, by which he enter d, and was poſſeſs d; and on the 1/# bech, 1 
Nec. 18 Car. 2. at F. demiſed for Part of the Term to the Plaintiff ren- ſays that 
dring Rent; and for ſo much Rent Arrear he avow'd the taking the Hale Ch. J. 
Beats, The Plaintiff pleaded in Bar, that the Avowant upon the ſaid 1ſt 1 
- December 18 Car. 2. aforeſaid at F. did not demiſe Modo & Forma, as the Iſſue and 
Avowant has alleg*d, Et hoc Cc. Unde &c. After Verdict and Judg- Verdict was 
ment for the Plaintiff in C. B. it was aſſign'd for Error in B. R. that this aided by the 
was an immaterial Iſſue, by making the Day and Place Parcel of the . 
Illue; for a Demiſe at another Day and Place would maintain the Twiſden 
Avowry, and the putting them in is only for Conformity in pleading, contra, and 
but the Plea ſhould have been general, Non dimiſit Modo & Forma &c. that it was 
The Court could nor tell for whom to give Judgment according to the 1 
Right of the Matter; and after the Matter had been twice argued, whe- * 0K Teo- 
ther this Caſe was remedied by the new Statute which cures Defaults fails; but 
where the Right is tried, the Court were of Opinion that it was not, the Judg- 


and doubred What to do. But afterwards, upon other Exception taken aH 


by Hale Ch. J. to the Avowry, the Judgment was affirm'd. 2 Lev. 11. 2 Keb. 
Trin. 23 Car. 2. in B. R. Holbech v. Bennet. B25 pl. 45. 
b „C. AC- 


cording to 2 Saund. as above. 


2. In Account the Plaintiff” declared, that upon the 1/ March, 22 Car. 
2. and thence to the 1/f May, 2 Car. 2. the Defendant was his Receiver 
&c. Defendant pleads, thai from 1/4 March 22 Car. 2. to the 1ſ% Ma 

27 Car. 2. he was not his Receiver &c. The Plaintiff demurr'd rn 
ly, becauſe the Time from the iſt March to the 1it May are made Par- 
cel of the Iſſue, which it ought not; becauſe Plaintiff muſt allege a 
Time tor Form's ſake, and Defendant might ſay he was not Receiver Modo 
forma &c. Belides the Defendant was charged as Receiver on the 
1 Day of March; and he pleads, that he was not Receiver from that 
Day; fo the Day was excluded, which the Court held an incurable 
Fault, and that the Time ought not to be made Parcel of the Iſſue. 
And Judgment, uod computer. 2 Mod. 145. Hill. 28 & 29 Car. 2. 
B. R. Brown v. 3 — | 

3. When by a Traverſe the Time is made Part of the Iſſue, ſuch 
Tra\erſe is never good; per Cur. 5 Mod. 286. Mich. 8 W. 3. Black- 
well v. Eales. 


For more of Time in General, ſee Arbitrement, Condition, Limi⸗ 
tation, Payment, Stocks, Tender, and other Proper Titles. 


4B | Title. 
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Title. 


See Right 1 
Oo (A) hat 1s, 


1. TIOfefion is a good Title, where no better Title appears. See 
Maxims, In quali Fure melior eff Conditio poſſidentis; and Oni 
prior eff tempore, potior eſt Fure, in æquali Fure. | 
2. A Preſcription, that is to claim a real Intereſt in Alieno ſolo, is a Title 
and as a Title muſt be ſtrictly and curiouſly pleaded ; Per Sir Francis 
North Arg. Vent. 386. in Caſe of Potter v. North. 


— + CO 4 


—— 


(B) Preference. Where a Man has ſeveral Titles, which 
{hall be preferr d. 

8 10 x. WW 2 Titles concur, the beſt ſhall be preferr'd ; as where Diſ 

Kings geg ſeiſor leaſes the Land to the Diſſeiſee tor Years, or at Will, if he 

Maxims enters, the Law will ſay that he is in of his Ancient and better Title, 

Quando duo Finch's Law 16. a. S. 95. 

Jura &c. 2. It wasenacted by Act of Parliament, that all the Lands of S. ſhould 
be for feited to the King, of whomſoever they were holden. S. held 
ſome Lands of the King; the King had that Land by Eſcheat by the Com- 
mon Law, and not by the Statute, Arg. Godb. 309. cites Sir Ralph Sad- 
ler's Caſc. | | 

S. C cited a 3. Abbot ſeiſed in Right of his Houſe, committed Treaſon, and made 

— 141-12 @ Leaſe tor Years, and then ſurrender'd his Houſe to the King after the 

nglefield's 8 3 . . 

Caſe. and in Statute 26 H. 8. 13. "Twas adjudged that the King was in by the Surren- 

Mo. 319. der, and not by the Statute, and ſo ſhould not avoid the Leaſe. Bur if 

S. C the King had it by Force of the Statute, then he ſhould have avoided the 
Leaſe. Arg. Godb. 311. cites the Abbot of Colcheſter's Caſe. 

4. Tenant in Tail, Rever/ion to the King. 'Tenant in Tail makes a Leaſe 
for Years, and is attainted of Treaſon, the King thall avoid the Leaſe up- 
on Conſtruction of the Statute of 26 H. 8. 13. which gives the Land to 
the King for ever. Arg. Godb. 311 cites Pl. C. 360. 

See more of 5. It a Deviſe be made of Land to the Heir at Law, of the ſame Eſtate 

this at Tit. as would deſcend, it is a void Deviſe ; for the Deſcent ſhall be preferr d. 


Devile Per Doderidge J. Godb. 412. pl. 489. Trin. 21 Jac, B. R. in Som- 
mers's Caſe. 


(c) Exife. 
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(C) Exc uſe. Coming 72 by Tit le, How far favonr'd 


in Law. 


1. TF a Man diſſeiſes me, and makes a Feoffment, and I re-enter, I ſhall & of the 24 
not have Treſpaſs againſt the Feoffee; for he is in by Title, and no He by 
Treſpaſſor to me. Br. Treſpaſs, pl. 35. cires 34 H. 6. 30. by the beſt jg Quere 


inde, for he 
Opinion. is in by Tort. 
: 3 Ns Br. Trefpaſs, 
pl. 35. cites 34 H. 6. '"y - — Treſpaſs lies for Diſſeiſee againſt Feoffee of Diſſeiſor; Per Keble and 
Wood. But Conſtable, Kingſmill, Frowtke, and others ſeemed e contra; For by the Common Law, he 
that was in by Title ſhould nor be puniſhed. For if the Heir of Diſſeiſor had Lands which deſcended, 
no Damages ſhould be recovered againft him, any more than where he was in by Feoffment, and that 
was the Raſen of making the Statute of Glouceſter, That every one ſhould Anſwer for his own Time ;, So 
where Difleiſor ſells Trees, and the Vendee cuts and carries them away, but where the carrying away 
is to the Uſe of Diſſeiſor, it is otherwiſe, But where Feoffee was Party to the Diſſeiſin by Covin &c. 
he ſhould be puniſhed. As if I diſſeiſe a Man, and infeoff my Father, who dies ſeiſed, Aſſiſe lies againſt 
me Hill. 13 H. 7. 15. b. pl. 11, —— See Treſpaſs (T) pl 8. and the Notes there. 


2. But where Diſſeiſor commands his Servant to do an Aci aon the 
Lind, and I re-enter, Treſpaſs lies againit the Servant, by the beſt Opi- 
nion. Quære. Br. Treſpaſs, pl. 35. cites 34 H. 6. 30. 


(D) Pleadings. Declaration. In what Caſes a Title 
mult be ſet forth in the Declaration. 


1. IN Afiſe of Common the Plaintiff ſhall make Title in his Plaint; $ in Aſſiſe 
quod nota : Tho* the Defendant or his Bailiff cannot challenge it; ot "rm 
quod nota bene. Br. Titles, pl. 22. cites 15 Aff: 5. e Pair 
| : was Com- 

reled to ſhew Title, becauſe it was againſt Common Right, and fo he did; And this ſeems to be in his 
Plaint, by which he ſaid, that S. was ſeiſed of the Manor of D. with the Piſcary Appendant, and gave him 
tle Manor cum pertinentiis ſimul cum tota Piſcharia &c. and alleged Seiſin Per my & per tout. Br, 
Titles, pl. 48. cites 34 Aſſ. 11. Br. Plaint, pl. 17. cites S. C. 


2. The Plaintiff need not to make Title in the Plaint, but where the Where a 
U/atnt is of ſuch a Thing, of which Afiſe did not lie at Common Law but he Ms i 
by Statute, As of Common, Office, Eftovers &c. tor it lay of the Land and on 2 Con 
Rent at the Common Law. Br. Titles, pl. 25. cites 22 Aſſ. 45. mon Right 

as *tis of an 
Office, Common &c. there a Man ſhall make his Title in his Plaint ; but of a Rent e contra, tho' it be a 
Rent-Seck or Rent-Charge. For that does not appear to be againſt Common Right; for it may be Rent- 
Service by Intendment till the Title be made; and when the Plaint has the Appearance of a Thing <vhich may 
be intended to ſtand with Common Right, there the Plaintiff is not always compell'd ro make his Title in 
his Plaint. Br. Aſſiſe, pl. 13. cites 35 H. 6. 6: 7. — Br. Plaint, pl. 1. cites S. C. 


3. In Ouod permittat of a Way &c. the Plaintiff ſhall make his Title 

in his Count; per Cur. Br. Titles, pl. 60. cites 30 H. 6. 8. 

4. $0 in Secta Molindini &c. becauſe it is a Thing iſſuing ont of another's 
Hil. Br. Titles, pl. 60. cites 30 H. 6. 8. | 
5. Contra of Common Right. Br. Titles, pl. 60. cites 30 H. 6. 8. 
6. Where a Man is not to recover the Thing, but Damages for the Thing, 451 Treſ- 
he thall not be compell'd to ſthew Title; and e contra in Quod permittat, LO. 
Allife Sc. where he may recover the ſame Thing. Note the Diverlity. I, a 


Br. Titles, pl. 3. cites 34 H. 6. 28 & 43. ſeals ons 
i Tit, ANC a 1 
like, the Defendant ſhall not ſay, that the Place is his Franktenement, Judgment, if without To 
» 1CW 11 
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ſhewn &c. For this Action is in the P:ſſeſſion, and only Treſpaſs to recover Damages, a "OK 
the hoc Ticles 2 ol. 3. 2 H. 6. 28 8 43. . Br. Warren, 14 2 SC. e 
Heath's m. Entry in Nature of Aſſiſe of Common; the Defendant pleaded Now Dir: 
Max. 93- ſeiſivit; and the Plaintiff gave Preſcription in Evidence, and did not 1. 
cites S. C lege it in his Count, and yet it was permitted; for it ſeems that Title can. 

not be made in the Count in this Action, as in the Plaint of Afſiſe, and 

therefore does not lie of the Common. Br. General Iſſue, pl. 68. eite; 

E. 4 1. 

Y 8. 27 of an Office, the Plaintiff made Title in his Plaint, and it 
ſeems that he ought ſo to do; tor this is of a Thing of which Alfiſe dns 
not lie by the Common Law. Br. Titles, pl. 54 cites 2 H. J. 12. 

9. In Waſte, when the Defendant makes Default at the Grand Difreſs 
or in a ©uare Impedit, or in an Avowry, in ſuch Cafes the Plaintiff ought 
to count; But he has ao Occa/ron to count of a Tear aud Day; tor the De. 
tendant in one Cafe, aud the Plaintiff in the other, where ſuch Default 
is, has no Day in Court to make a Defence; but in both Caſes a good 
Title ought to be ſnewn. Jenk. 124. in Cale 52. Ks 

10. For the Office of Parker or Steward, there is no Occaſion for an 
Title; for they are Offices of Common Right. It is otherwiſe of a Rent. 
Charge, or Rent-Seck, which are againſt Common Right. In an Afiſe of 

theſe, a Title ought to be made. Jenk. 130. pl. 64. 
S. C. cited 11. Action ſur le Caſe, ſuppoſing that he was /eiſed in Fee of the 
Arg. 6 Mod. Manor of H. and of 4 Fair to be held there every Aſcenſion-Day, and 
313.tobe that the Defendant diſturl/d him to take Toll &c. The Detendant pleaded 
good, 5 5. Not Guilty, and found againſt him. And now moved in Arreſt of 
againſt a Judgment, that the Declaration was not good, becaule he doth nor ſhew 
Wrong a Title to the Fair by Grant, nor by Preſcription, ſo he hath not any 
Doer. Cauſe of Action, Sed non allocatur ; becaule zt is but a Conveyance to the 
Afion, and is not any Claim thereof, as to the Right, as in a Quo War- 
ranto ; and therefore the Declaration, Without Special Title compriſed 
therein, is good, W heretore it was adjudged tor the Plaintiff. Cro. 
J. 43. pl. 9. Mich. 2 Jac. B. R. Dent v. Oliver. 
8. C. in Er. 12. The Plaintiff declared in Action ſur Caſe for diſturbing his Cattle, 
ror ruled and lays no Title but only in uſing their Common in ſuch a Cloſe, but lays 
1 _ no Title; and Judgment by Nil dicit, And afterwards, upon a W rit of 
no ' 


Title, and it 
appears not 
— "he the 
Defendant's 
Land. Skin. 
213. Bold 

v. Broking. 


Error, Exception was taken, for that he lays no Title, which he ought 
in this Cafe, where he claims an Intereſt, and a Charge in the Soil of 4 
Stranger, eſpecially here, being upon a Nihil Dicit, or upon a Demurrer. 
After a Verdi, it is true, it will be well enough; for it ſhall be pre- 
ſumed the Judge, upon the Trial, made them ſhew their Title. Pollex- 
ten, on the other Side, ſaid that this Action being upon the Poſſe/jon, is 
well enough; and compared it to a Way, to a Caſe of Lights, to a Water-. 
Courſe &c. and cited Cafes where ſuch Actions had been brought. And 
cited, 1 Cr. 575. the Cale of Sands v. Tretuſis, where an Action tor 
Stopping the Water-Courſe, without laying a Title, was held good upon 
Pemurrer. Skin. 115. Trin. 35 Car. 2. B. R. Brown v. Booking. — 
Cites 2 Cr. 121.—1 Cr. 325. 499. 575.—z Cr. 673. 

13. Where a Common or Way is claimed, the Title ought to be ſet 
forth in the Declaration; but for a Fair or Franchiſe, which is no Charge 
ro another's Soil, there Habere debuiſſet is good without more; Per 
Holt Ch. J. 12 Mod. 35. Paſch. 5 W. & M. B. R. Anon. | 

14. Where Action is brought upon the Poſſe/}ion, and is founded upon a 
Wrong done upon the Poſſeſſion, and not to the Title, as if brought by à 


Commoner for digging Coney-burrows, ſo that he cannot enjoy his Com- 


S. C. cited 
per Holt J. 


mon in tam amplo Modo, he need not ſet a Title forth either by Grant 
Preſcription. 12 Mod. gy. Trin. 8 W. 3. B. R. Birt v. Strode. _ 
15. A Seiſin in Fee is not neceſſary to be ſer forth, but where a Pre- 


6 Mod. 31; ſcription is to be made; and therefore a Declaration on the Poſſeſſion 
. 9* 


where 
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where no Pe — made, is as good as upon a Seiſin in Fee. 12 2 oo 
Mod. 98. Birt and Strode. Goldwin. ' 


nenant by an Heir againſt an Aſſignee for Rent; it ſeems that this Where the 

. 00 = the Title, the Title ought to be ſet forth in the De- Demiſe was 
pita and that the Want thereof will not be made good by Verdi&. % Plaine 

| 35 II Mod. 179. Trin.) Ann. B. R. Willet v. Boſcomb. need not ſet 


: | forth an 
but where it was made by bis Anceſtor, or another, and he brings his Action, and intitles 22 
C. | 


Title ; e muſt ſet forth his Title. Holt's Rep. 368. Willet v.. . $ 


under ſuch, 
17. A. was poſſeſs d of a Cloſe adjoining to a Cloſe of B. the Fence be- 11 Mod. 168 
tween the faid 2 Cloſes had Time out ot Mind been repaired by the Te- Pl. 4. 5, C. 
nants and Occuplers of B. s Cloſe. The Fence was not repaired ; fo that SS expreſoly 
B's Cattle came into A.*s Cloſe ; A. brought an Action on the Caſe againſt mentioned. 
B. ſetting forth this Matter, and had Judgment in C. B. and upon Er- 
ror brought in B. R. this Judgment was affirm'd. And per Cur. This * Hole 
is a Charge upon the Detendant againſt common Right; for the Law Ch. I. als 
hounds every Man's Property, and is his Fence ; and this is obliging low'd that 
another to make a Fence tor him. And Where a Charge is impoſed upon formerly, 
anther againſt Common Right, and the Charge is laid on him as Owner ls 

| OT "Ht 
the Soil, or * Tertenant, the Plaintiff in his Declaration muſt make him- Difference 
ſelf a good Title; but where he declares againſt the Defendant as a Wrong between 
der only, and not as Tertenant, it is ſufficient that the Plaintiff de- charging 4 


clares on his Poſſeſſion. 1 Salk. 335, 336. Mich, 9 Ann, B. R. Starr v. 1 
Rookesby. nant o/ the 

% | Land; for to 
charge a Tertenant, one muſt make a Title by Grant or Preſcription ; but none need be made againſt 
1 Wrong-docr. 6 Mod. 313. Mich. 3 Ann. B. R. in Caſe of Tenant v. Goldwin. 


(E) In what Caſes a Title muſt be ſet forth in the 
2 Pleading. 


1. IN Aſſiſe, if the Tenant makes Bar by H. who was Heir of M and fhews 
certainly &c. the Plaintiff cannot traverſe that H. was not Heir of N. 
without making to himſelf Title; Quod nota; for in. Aſſiſe the Plaintiff 
ſhall always make to himſelf Title. Br. Titles, pl. 21. cites 14 Aſſ. 10. 

2. Aſſiſe againſt 2; the one pleaded a Releaſe of all Actions Perſonal, and gr. Titles, 
the other Forntenancy with a Stranger, and none took upon him the Tenancy, pl. 24. cites 
and the Plaintiff choſe him who pleaded the Releaſe for his Tenant, and the 8. C. 
Alſ.ſe awarded to inquire of the Tenancy, which found for the Plaintiff ; by 

vw hich he who pleaded the Releaſe pleaded it again without taking the Tenancy, 

and the Plaintiff ſaid that after the Releaſe he was ſeiſed and diſſeiſed, and 
cu nd for him; by which he recovered, and the other brought Writ of 
Error, becauſe the Plaintiff choſe his Tenant, who pleaded in Bar, and the 
1aiatiff did not make Title; and yet becauſe the Defendant who pleaded 

the Releaſe did not take the Tenancy, theretore the Judgment was at- 
firm'd. Br. Error, pl. 115. cites 17 Aff. 25. and 19 Al. z. But 

17 Aff. 25. the Opinion of the Court was againit the Plaintiff in the Af- 

ſiſle. Br. Ibid. : 

3. In Treſpaſs, the Defendant ſaid that he gave toW. in Tail, who had 
Iſue MH. who married O. and had Iſſue, and died, and the Iſſue died with- 

vt Iſſue, and Q. Tenant by the Curteſy alien d to the Plaintiff in Fee, by 
which the Defendant entered for Alienation to his Diſheriſon; and the 
Plaintiff ſaid that Q. Ne aliena pas, and a good Plea without thewing 
itle; quod nota, And ſo it ſeems that a Man ſhall not be compell'd to 

4 C | thew 
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ſhew Title in Treſpaſs ; tor he by his Pofſefron has Title again 51 
have no Title; Nota; for Treſpaſs is ſuppoſed in the Poſiefon. * er 
EE _ paſs, 12 38. cites 40 E. 3. 5. 335 ; 
The Plaintiff 4. If a Man 3 the Bar, the Defendant need not make Title 


mx N in Treſpaſs ; Otherwiſe it is in Afſe. Br. Titles, pl. 6. cites 40 E. z 5. 


without making Title in T1 reſpaſs ; Per tot. Cur. except Brian, Br. Titles, pl. 52. cites 18 E. 4. 10. 
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11 5. In Mortdancęſtor &c. it is agreed that the Tenant may ſay that th, 
14 | Plaintiff has an elder Brother alive, or that he is not next Heir &c. without 
14 making Title; tor the Action affirms him [ Tenant. ] Contrary again: a 
1 Treſpaſſor; Note the Diverſity. Br. Treſpaſs, pl. 57. cites 47 E. z. 5. 

if 6, In Cginage, the Plaintiff intitled himſelf as Couſin and Heir, and the 
14. | Tenant ſaid that he who is ſuppoſed to die ſeiſed, had A W. born and he. 
10 | gotten at D. who 1s alive; Judgment ſi Actio; and a good Plea with; 
14 iutitling himſelf ; for he has the Poſſeſſtion; And therefore if he can proye 

that the Demandant has no Title, it is ſufficient. Br, Bar, pl. 17. cites 

a II H. 4. 56. Ns | . 
14 | m. But in Treſpaſs, if the Defendant intitles a Stranger, yet this is no 
Fi Plea without intitling him to do the Treſpaſs; for there the Plaintiff 
iy was ſuppoſed to be in Poſſeſſion at the Time of the Treſpaſs; Note the 
1 Diverſity. Br. Bar, pl. 17. cites 11 H. 4. 56. 
14 8. In Treſpaſs upon Anno 5 R. 2. it is a good Plea for the Maſter of an 
1 Hoſpital, that F. S. his Predeceſſor was ſeiſed and died, and he was elected 
14 Maſter, and entered, and give Colour; for if he conveys to himſelf a 
Fi lawtul Entry, it is ſufficient. But contrary in Aſſiſe, tor there he ſhall 
4 make Title; for it is not as a dy ing ſeiſed, and a Deſcent; Quod nota 

: . 
| differentiam by ſeveral. Br. Aſſiſe, pl. 1 1. cites 34 H. 6. 27. 
14 S. P. Per 9. In Treſpaſs, if the Defendant pleads Bar, and gives Colour, the Plain- 
1 Pigot _ tiff ought to make Title, Br. Titles, pl. 44. cites 9 E. 4. 46. 


nney. 


| 4 Ce N 
[1 } Treo, pl. 188. cites 9 E. 4. 49. 


8. F. Per ro. But where the Defendant pleads Bar, and gives Title in the ſame 
Pigot and Bar, and deſtroys it, there it ſuthces for the Plaintiff to maintain the ſame 


| 1 | Ve | Br. Title without making other Title. Br. Titles, pl. 44. cites 9 E. 4. 46. 


pl. 188. cites 9 E. 4. 49. 


11. As in 71 roſpaſs the Defendant ſays, that he Was ſeiſed, till by B. diſ 
ſeiſed, who infeoffed the Plaintiff, upon whom he enter'd; there it ſuffices 
to ſay, that B. did not diſſeiſe the Plaintiff. Br. Titles, pl. 44. cites 9 E. 


. 46. | 
S. P. per , = And in Aſjiſe, if the Tenant ſays, that he infeoffed the Plaintiff upon 
th Condition, and for the Condition broke he enter d; there the Plaintiff may 
"Treſpaſs, pl. ſay, that they were not broken. Br. Titles, pl. 44. cites 9 E. 4. 46. 
188. cites 9 13. $0 if the Tenant ſays, that he within Age infeoffed the Plaintiff upon 
E. 4 49. whom he re-enter'd, there it ſuffices for the Plaintiff to ſay, that he was of 
full Age Tempore Feeffamenti, without making other Title. Quære; tor 
it is but the Opinion of ſome, and ſeveral econtra. Br. Titles, pl. 44. 
Cites 9 E. 4. 46. 3 
14. So if he ſays, that he leaſed to the Plaintiff for Life ꝛuho aliened in 
; Fee, and he entered, the Plaintiff may fay, that he Ne infeoffa pas. Per 
; Pigot and Jenney. Br. Treſpaſs. pl. 188. cites 9 E. 4. 49. 
i 15. In Treſpaſs the Defendant juſtified for Tithes as Parſon imparſonee, 
17 and was compelled to ſhew how he came to the Parſonage and fo he did. 
> Br. Pleadings, pl. 117. cites 21 E. 4. 65. 
16. If in Caſe, for diſturbing his Common &c. Plaintiff counts on 
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1 | " his Poſſeſon, and after it appears by Pleading, that Defendant is Owner of 
* the Land, there a Title muſt be ſet out. As in Tre paſs for raking and 
# chaling his Cattle, if Defendant ju/tifies as in his Freehold, and that he 


took them Damage feaſant, there the Plaintiff muſt ſhew forth ſome Title 


in his Replication, in Anſwer to that of the Defendant's in his 1 
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But in a Declaration, where the Defendant may be as well ſuppoſed a 
Stranger as an Owner, there no Title is neceſſary to be ſhewn. Per 
Holt Ch. J. in delivering the Opinion of the Court. 12 Mod. 98. Trin. 
8 W. 3. B. R. in Caſe of Birt v. Strode. | | | | 
17. Replevin ; the Detendant avow'd for Rent, that he was Mee A 472. 
2 Houſe for divers Years then, and yet to come; and that he leaſed it to the the Def. 
Plaintiff” from Tear to Year &c. The Plaintiff replied, Nil habuit in Te- dant de. 
nementis. Defendant rejoin a, Quod ſatis habuit in Tenementis. And murr'd upon 
non Demurrer to the Rejoinder it was alleg d, that the Defendant in the thePlaicriff's 


Rejoinder Ju have ſet forth a Title. But Northey for the Defendant Replication, 


=> 
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dant becauſt 
moved, that there Was no Neceſſity ſo to do; for tho' in Debt for Rent, r ag 


if the Defendant pleads in Bar Nil habuit in Tenementis, the Plaintiff have tra- 
in his Replication muſt ſhew a Title; becauſe in Debt for a Rent, the verſed the 
Plaintiff is not obliged to ſhew a Title in his Declaration, but .Ouod cum Ap 33 
gimiſit is ſufficient, Yer in an Avowry it is otherwiſe, for in an Avows ry; it 1 
ry ſome kind of Title muſt always be ſhewn, as was here, viz. that he neceſſary in 
was poſſeſs'd for divers Years then and yet to come; which being done, this Action 

is no Neceſſi ſe Titl in in the Reioinder. ? to ſet forth a 
there is no Neceſſity to ſet out a Title again in the Rejoinder. Where- I 

5 f itle, and 

on the Court took Time to conſider. And after Northey ſaid, he could therefore it 
nor make good the Avowry, and therefore pray d Leave to amend, pay- differs from 
ing Coſts. Quod Cur. conceſſit. 12 Mod. 188. Paſch. 10 W. 3. B. R. an Action of 


a Debt for 
Chaloner v. Claiton. Rent, for 


that being a perſonal Action, the Title need not be ſet forth; and if it ſhould, would be unneceſſary; 
and therefore need not be anſwer'd, as it ought to be in this Caſe. And the Caſe of Symons v. Paſh⸗ 
ley, 2 Jac. 2. was cited as Authority in Point; and the Court inclined to that Opinion. Sed Adjournatur — 
Nite 306. pl. 1. S. C. according to 12 Mod. and that the Demurrer was to the Rejoinder, and that 
Mr. Northey moved to amend it; for that he ſaid he could not make it good for want of ſetting forth a 
Title, and that is not proper in a Rejoinder.—In an Avowry a Title muſt be ſhewn ; per Holt Ch. J. 11 
Mod. 220. Paſch. 8 Annæ, in Caſe of Harrington v. Buſh. | 


13. In Replevin for taking a Horſe, the Defendant avowed, that he 
was poſſeſſed of the Cloſe, being the Locus in quo &c. for a Term of Years 
get to come, and being ſo poſſeſſed, the Horſe was Damage-Feaſant there &c. 
The Plaintiff replied, that the Detendant was to keep up his Fences round 
the faid Cloſe, bur that the ſame being down, and our of Repair, the 
Horſe eſcaped into the Cloſe for want of good Fences, upon which they were at 
Itlue; and at the Trial the Plaintiff was nonſuited; And now it was 
moved in Arreſt of Judgment, that this Avowry was ill, becauſe in all 
Avowries tor Damage-Feaſant the Avowant muſt ſhew where the Fee is, and 
and how the particular Eſtate is derived, quod fuit conceſſum per Curiam, 
if there is a Demurrer to ſuch Avowry ; but becauſe the Plaintiff by his 
Replication had waived the Matter, and confeſſed and admitted à Poſſeſ= 
eon in the Avowant, that is ſufficient to juſtify a Diſtreſs Damage-Fea- 
fant, and has cured this Defef in the Avowry. 3 Salk. 30). pl. 3. Trin. 
12 W. 3. B. R. Freeman v. Jugg. | 

19. Treſpaſs for going over the Plaintiff's Cloſe with Horſes, Cows, 
and Sheep ; the Defendant. ju/tifes, that he has a Way for Horſes, Cows, 
and Sheep, and ſays, that ſuch a Day he went over with Horſes ; And upon 
Demurrer it was adjudged ill; For *tis a Juſtification only tor Horſes. 
judgment for the Plaintiff. Sed quære. 11 Mod. 219. pl. J. Paſch. 8 Ann. 
B. R. Roberts v. Morgan. 3 

20. Action of Treſpaſs for taking Cattle, the Defendant pleads quod Poſ- Holt Rep. 
{eionatus fuit of the Clole, and that he took them Damage-Feaſant. The 85 C . 
Queltion was, Whether in this Caſe Poſſeſſionatus tuir was ſufficient, ports, that 
Or whether the Detendant ſhould have ſer forth his Title. Holt Ch. J. the Action 
laid, That he thought the Title coul not come in Olieſtion; For the Ac- ves for 4 
tion is brought only fer taking his Cattle. If he had claimed the Land, e 
the Action fould have been for entering the Land; but where the Treſ- See; and 
pats is only tor a perſonal Ad, as beating or taking Cattle, Poſſeſſionatus that the 


is ſufficient. And Judgment tor the Detendant. 1x Mod. 219, 220. pl. 9. Defendant 


Paſch. 8 Ann. B. R. Harrington v. Buſh. 3 2 | 


cid of the Cloſe where &c. for a Term not expired; and A. being ſo poſſe/s'd, and the Sheep in the ; loſe 
doing 
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doin Damage. he by Command of A. and as his Servant drove them out and impounded them.” To this 
Plaintiff r d, = ſhew'd for Cauſe, that there is no Title ſet forth; and to juſtify this De $ the 


a _ murrer 
were cited for the Plaintiff, Yelv. 74. 2 Cro, 291, Mo. 847. Holt Ch. J. gave his Opinion as here, * : 


per Cur. Judgment for the Defendant. 


21. If A. is poſſeſſed, and B. comes and treads down his Corn, and 4 
molliter manus impoſuit to put B. out of his Corn, for which B. brings 
Aſſault and Battery, A. may plead Quod Poſſeſſionatus fuit &c. and that 
he molliter manus impoſuit to put C. out of his Corn; And it is good 
without ſetting forth a Title, for the Action is Tranſitory and can't h 
made local but by a Clauſum fregit. Indeed in an Avowry a Title muſt he 
ſhewn ; but that is not like this Caſe. Per Holt Ch. J. Powis and Gould 


of the ſame Opinion. 11 Mod. 220. in Caſe of Harrington v. Buſh, 


— . 3 


* 


(F) Phadings thereof, How. And the Dj erence 
thereof in the Mirit or Count, or in Bar. 


1. IN Scire Facias a Man pleaded, that his Father was ſeiſed of the Manor 

and died ſeiſed, and it deſcended to him as Son and Heir; and per © Sy 
he ought to ſhew of what Eſtate his Father was ſeiſed ; quod nota. Br. 
Pleadings, pl. 33. cites 24 E. 3. 75. 

2. Error: A Rent was granted of all his Lands and Tenements in B. 
and the Title was, that he was ſeiſed of certain Lands and Tenements in h. 
and 8 affirm'd; for it was ſaid, that it is apparent; bur 
Brooke ſays, Quod mirum, for Uncertain. Br. Pleading, ol. 17. Cites 8 
H. 4. 19. 

3. In Aſſiſe, the Tenant ſaid that A. held for Life, the Reverſſon to J. S. 
who granted it to his Father. The Tenant attorn'd and died; the Father 
enter d and died, and he enter'd as Heir, and gave Colour; and there it was 
held, that he ought to ſhew of whoſe Leaſe the Tenant for Life was ſeiſad; 
and therefore he thew'd of whoſe Leaſe. But Brooke ſays, it ſeems that 
in Pleading he ought to ſhew, that A. was ſeiſed in Fee, and leaſed &c. But 
in Writ or Declaration he may ſay, that A. gave or demiſed &c. without 
alleging that A. was ſeiſed, and gave or demiſed. Br. Pleadings, pl. 18. 
| cites 9 H. 4. 5. | | 8 

Nor the Heir 4. Avowry by Tenant in Dower, after Endowment pleaded, aſſigned to 
in Avowry her, ſhe need not a/lege what Day her Dower was aſjign'd. Br. Pleadings, 


need not al- a 
lege what pl. 19. cites 11 H. 4. 63. 


Day the An- e ST 
ce ſtor died. Br. Pleadings, pl. 19. cites 11 H. 4. 63. 


* 


5. If a Man makes Title in Afſiſe, or pleads Fine between him and a Stran- 
ger, or a Recovery, he ſhall ſay, that the Parties to the Fine or the Tenant in the. 
Recovery were ſeiſed at the Time of the Fine or Recovery, and this by way of 
Title or Pleading ; But Contra by way of Formedon or other Action, 
or by way of Declaration. Br. Titles, pl. 59. cites 10 H. 6. 21. 

6. By Way of Title or Pleading, as in Barr, Title &c. a Man ſpall 
ſay, that he was ſeiſed &c. and leaſed or gave, but by Way of Writ or Count 
he thall ſay, that he gave or demiſed, without ſhewing that he was ſeiſed and 
1 5 or gave; Note a Diverſity. Br. Pleadings, pl. 13. cites 34 H. 6. 
48. 

7. Præcipe quod reddat of 40 s. Rent, the Plaintiff in his Title ſaid, 
that the Tenements put in View, out of which the ſaid Rent ariſes, was 4 
Meſſuage and 10 Acres of Land in $. which makes the Houſe and Monaſtery 
of S. and ſo they did make and were time of Mind fituate upon the ſaid 10 
Acres &c. Br. Pleadings, pl. 29. cites 9 E. 4. 19. _ 

508 8. Debt 
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0 7 Debt upon a Leaſe for Years by the Plaintiff to the Defendant, who 
* ſaid, that E. was ſeiſed in Fee and leaſed to the Plaintiff at Will, who leaſed 

to ths Defendant, upon whom E. entered and yay him, before which Entry 
Riens Arrear; and twas held that it ſuffices for the Plaintiff to ſay, that E. 
lid not teaſe 70 him at Will, without making other Title, Quod nota & 
quære. Br. Pleadings, pl. 48. cites 21 H. J. 26. 


— — — — _—_ —_ 


— 
— 
— 


(6) Pleadings. What ſhall be ſaid the Title, or only 
Conveyance to the Title. 


1. IN Aſſiſe of Rent, the Plaintiff made Title that A. his Anceftor had 

been ſeiſed of the Rent Time out of Mind in Fee, and that A. granted 
the Rent to C. in Fee, and that it is deviſable by Caſtom &c. and that C. de- 
wiſed to D. which D. deviſed to the Plaintiff, who was ſeiſed and diſ- 
ſeiſed, and ſhewed the Deed ; and well; For the Preſcription is the 
Title and all the reſt is only Conveyance. Br, Titles, pl. 50. cites 


38 All. 28. 


— 


— 


(H) Pleadings. Where it muſt be ſet forth at large. 


Xecutor of him who had Land deliver d to him by Elegit brought Aſſiſe, 
and made general Plaint; and good. Br. Titles. pl. 25 cites 22 Aſſ. 
5. 

a 2. In Aſſiſe the Tenant pleaded by Eſcheat of his Tenant, and gave Colour 

to the Plaintiff, and good, and the Plaintiff ſaid, that F. N. was ſeiſed, 

and infeoffed him, and ſo was he ſeiſed till diſſeiſed &c. and no Tithe per Cur. 

For he has not traverſed the Bar, nor confeſſed and avoided it; And ſo it 

ſeems, that it is no Bar at large, quzre inde. Br. Titles, pl. 46. cites 

27 All. 71. | 

z. A Man need not make Title at large unleſs in * Ae only, and in no & Br. Titles, 

ther Action, per Moile; which was nor denied. Br. Titles, pl. 4. cites pl. 12. S. P. 


| Cites 21 H. 
34 H. 6. 46. 6, IS. & 

- pl. 36. cites 
5 H. 7. 13. — S. P. Br. Traverſe per &c. pl. 185. cites 5 H. 7. 11. 12, 


— ** 


(I) Pleading Title. Mithout ſhewing how his Anceſtor, 
or himſelf came to it after a Feoftment &c. alleged. 


1. JN Affiſe the Tenant pleaded in Bar Decd of Feoffment of the Grand- 
father of the Plaintiff with Warranty as Aſſignee, and ſhewed both 
Deeds; the Plaintiff ſaid, that not confeſſing the Deed, his Grandfather was 
ſeiſed in Fee and Right, and dyed 45 ed, by which he entered as Coujtn and 
Heir, and was ſciſed, and a good Title, without ſhewing how he came to 
it ofter. Br, Titles, pl. 19. cites 9 Aff. 11. 
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But where 2. In Aſſiſe, Releaſe with Warranty of the Anceſtor of the Plaintiff was 


* Feoffment ple aded in Bar, and the Plaintiff ſaid, that the Anteftor died ſeiſed its... 
Was- ag Fc non Allocatur without ſhewing how he came 70 it after. Br. Aled" 


ranty 1s 5 2 
leaded in 20. Cltes 1o All. 23, 


Bar, the 21 
Plaintiff was permitted to plead the Dying ſeiſed of the ſame Anceſtor, without ſhewing how he came 
to it after. Quzre the Diverſity. Br. Titles, pl. 20. cites 10 Aſſ. 23. 

* 8. P. per Cur. Br. Titles, pl. 55. cites 9 E. 3. Fitzh. Aſſiſe. 


3. In Aſſiſe the Feoffment of the Anceſtor of the Plaintiff, whoſe Heir &c 
was pleaded in Bar, and the Plaintiff ſaid, that the ſame Anceſtor was 
ſeiſed and died ſeiſed, and be enter'd as Heir, and was ſeiſed and diſſeiſed. 
and a good Title by Award, without ſhewing how he came to it after. 
quod nota ; by which the Aſſiſe was awarded. Br. Titles, pl. 23, 
cites 17 Aſſ. 18. 

In Aſſiſe, Deed of the Anceſtor was pleaded in Bar, and the Plaintiff 
ſaid, that his Anceſtor was ſeiſed, and died ſeiſed, after whoſe Death he 
enter'd as Heir, and was ſeiſed and diſſeiſed &c. and the Aſſiſe awarded. 
And yet he did not thew how he came to the Land after. Br. Titles, 
pl. 31. cites 29 Aſſ. 25. | MES, 

5. In Aſſiſe of Rent, Deed of the Anceſtor was pleaded, and by Award 
the Plaiatiff was received to ſay, that the ſame Anceſtor died ſeiſed of the [ame 
Rent, without ſhewing how he came to it after ; as well as in Aſſiſe of 
Land. Br. Titles, pl. 32. cites 30 Aſſ. 33. 

So if ſuch 6. In Aſſiſe, if Recovery is pleaded in Bar againſt the Anceſtor of the 
£08 „ ger Plaintiff, it is no Title that after the Recovery the Anceſtor was ſeſed in 
7m ae Fee, and died ſeiſed, without * how he came to it after. Br. Titles, 
ſuch Reco- pl. 55. eites 32 E. 3. | | 

very, per | 

Cur. Br. Titles, pl. 55. cites 32. E. 3.—Contra of a Gift of the Anceſtor made by Deed. Br. Titles, pl. 55, 
Cites 29 Aſſ. 25. And ſo ſee a Diverſity between Matter of Record, and Matter of Fact. Br. Titles, 


pl. 55. 


7. Mortdanceſtor of Seijin in Fee of F. Ancęſtor of the Plaintiff &c. The 
Tenant ſaid, that H. Father of the Plaintiff, whoſe Heir &c. was ſeiſed in 
Fee and the Land is deviſable by Cuftom, and he deviſed to A. for Term of 
Life, the Remainder to this F. in Tail, and the Remainder in Fee to be 
fold, and that the Tenant for Life and the ſaid J. are dead without Iſſue, and 
conveyed himſelf to the Land by the Sale of the Fee Simple, and fhewed the 
Teſtament ot tne Father; judgment if Aſſiſe &c. And per Cur. in this 
Caſe rhe Plaintiff ſhall nut ſay, that he was ſeiſed in Fee, abſque hoc, that 
he had any thing by the Dewſe, without ſhewing how he came to it after, 
by Reaſon 5 8 the Deviſe binds as a Deed indented. Br. Titles, pl. 38. 
cites 35 All. I. | 

8. Formedon of the Gift of R. to B. Father of the Demandant, in Tail 
&c. Rede ſaid that before the Gift A. was ſeiſed in Fee, and leas'd to the ſaid 
R. for Life, which R. after gave to B. in Tail, and the ſaid A. enter'd 
after the Gift made to his Diſenheritance. Hill ſaid, After this Gift, and 
the Entry by A. this ſame R. was ſeiſed, and gave the Land to B. in Tail, 
of which Gift this Action is brought, and no Title, without ſhewing how R. 
came to it after the Forfeiture ; by which Hill ſaid, that after the Death of 
A. one Z. was ſeiſed, and infuoff'd R. in Fee, who gave to the Father of the 
Demandant as in the Writ and Declaration &c. Rede ſaid, . who 
you ſuppoſe to give, nothing had &c. and the others e contra. Br. Titles, 
pl. 43. cites 3 H. 4. 17. 2 
9. In Treſpaſs the Defendant pleaded in Bar, and gave Colour to the 
Plaintiff by Leaſe made to the Father of the Plaintiff at Will, and the Plain- 
tiff thinking that his Father had died ſeiſed in Fee enter d &c. The Plaintiff 
ſaid that his Father died ſeiſed, without ſhewing how he came to the Fee. 


And good per Cur. Becauſe rhe Detendant in his Bar does not _ i 
| | ainti 
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Plaintiff by Marter of Record to the Eſtate at Will. Br. Titles, pl. 3). 
ires TO H. 0. I. | | | | 
= A Man ſhall not make Title after AF of Parliament, Fine, or Re- 
overy, but by Matter of later Time; for by ſuch Act againſt his Father, 
if he enters again, and dies ſeiſed, and his Heir enters, this ſhall not 
make Title to the Heir, without ſhewing Title after the Recovery &c. 

Br. Titles, pl. 63. cites 10 H. J. 5. | 


(K) Pleadings by Conſeſing and Avoiding the Bar by 
= ; Elder Title. 


1. IN Treſpaſs, the Defendant made Bar, that F. P. was ſeiſed, and in- 

feoff*d MH. who leaſed to the Defendant &c. The Plaintiff ſaid that be- 
fore that F. P. any Thing had, M. was ſeiſed in Fee, and infeoff'd two, who 
gave to N. and his Feme in Tail, the Remainder in Fee to V. and after V. 
and his Feme died without Iſſue, and M. as Heir of V. enter'd, upon whom 
the Plaintiff enter d, to whom the ſaid M. releas'd all his Right, upon whom 
J. P. enter d and infeoff d 4, who leas d to the Defendant, upon whom the 
Plaintiff” enter'd, and the Treſpaſs Meſne ; this is a good Plea per tot. 

Cur, Br. Titles, pl. 58. cites 10 H. 6. 14. 


1 FY 8 


1 — — * * 


(L) Pleading Title by Recovery. Good in what Caſe : 


and How. 


1. IN Aſſiſe, the Tenant pleaded Leaſe by R. his Anceſtor, whoſe Heir &c. 
to K. for Term of Life, who alien'd in Fee; by which he enter'd for 
the Forfeiture as Heir of his Anceſtor, and the Plaintiff claiming as Heir of 
R. where he was a Baſtard, enter d &c. The Plaintiff ſaid Proteſtando, that 
he is not a Baſtard, pro Placito that he brought Aſſiſe againſt the Leſſee and 
the Alience, aud recover d, at which Time this now Tenant had nothing, nor 
ever before, and becauſe the Fudgment was againſt a Stranger, which does 
not bind this Tenant, and can have no other Effect than to put him in 
the Poſſeſſion which he had before, the Court was of Opinion that Plain- 
tiff ought not to have Aſſiſe, and ſo he was nonſuired. See Firzh, Tit. 
Title, pl. J. and Br. Titles, pl. 45. cite 10 Aſſ. 20. 
2. In Aſſiſe by a Feme, the Tenant ſaid that at another Time the Plain- By which 
tiff brought Cui in Vita of the ſame Land againſt A. Que Eſtate he has, che args | 
and appear d to it, Judgment it to the Writ of a more baſe Nature the 4 


ſhall be admitted; and a good Plea; for by this was the Land diſcharg'd x;,, diſ- 


of Aſſiſe. Br. Titles, pl. 35. cites 33 Aff. 5. A 
whic 
ſhe enter'd, and was ſeiſed till diſſeiſed &c. and a good Title, and the Aſſiſe awarded; foe thoꝰ ſhe 
7” her _ affirm'd him Tenant at one Time, yet ſhe may agree to the contrary with him at another 
ime. Ibid, | | | 


3. Where a Recovery is pleaded againſt a Man, there, Per Finch, The 4s where a 
Parties againſt whom &c. ſha!l not make Title of later Time, without ſhewing 1 
How they came to it; but he may make Title of Elder Time, without ſhe w- takes a Wife, 
ing how he came to it. Br. Titles, pl. 7. cites 47 E. 3. 13. and makes a 
Feoffment, 


and owſ?s the Fecffee, and he recovers by Aſſiſe, the Feme brings Decter, the Defendant pleads the Re- 
covery 


1 
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cover againſt the Baron, ſhe may ſay that long Time befbre her Baron was ſeiſed, ſo that ſhe might 
have Dower. Br. Titles, pl.. cites 47 E. 3. 13. 


And in Treſ= 4. In Treſpaſi, a Recovery is a good Title without ſhewins Mattie 
þaſs of Di. ab; Per Priſor. Br. Titles, pl. 51. cites 39 H. 6. 25. 2 nw 


ſtreſs taken, 


a Recovery of a Rei Service is a good Title to it, and to Fealty ; for this is incident thereto. Quzre if 
the Service had been Homage; it ſeems all one, becauſe a Przcipe quod reddat does not lie of Hom: b 
Br. Titles, pl. 51. cites 39 H. 6. 25. * 

5. Ho of a Recovery in Formedon, without alleging that the Nonee g 
ſeiſed and gave; Per Priſot. Br. Titles, pl..51. cites 36 H. 6. 25. 

6. And the ſame Law of an Aſſiſe, and ſo in the Caſe of a Writ of Rig hr 
of Advowſon, it 18 a good Title without alleging Preſentment. Br. Titles 
pl. 51. cites 39 H. 6. 2g. ; 

7. Contrary of a Recovery in ©uare Impedit, without Preſentment: 
for Quare Impedit may be againſt Deforceor, who claims nothing in the 
Patronage, and there he can recover only the Preſentment; and 3 
Writ of Right of Advowſon lies not but againſt the Patron, and there 
he recovers the Advowſon. Note the Diverſity ; Per Priſot, which none 
denied. Br. Titles, pl. 51. cites 39 H. 6. 25. | 


(M) Pleading Title of his own Poſſeſſion. 


1. IN Aſſiſe, the Plaintiff ſaid that he himſelf recover'd the Tenements by 

1 Aſjiſe againſt one F. then Tenant, and the Eſtate, which the Plaintiff 
here has was by Abatement upon F. pending the Writ &c. Judgment &c. 
and it was awarded a good Bar; to which the Plaintiff ſaid that a lun 
Time before this Writ brought he was ſeiſed &c. And the Aſſiſe upon this 
Title was awarded, without ſhewing how he came &c, Contra in Itin. 
Derby, Per Herle, where the Recovery was alleg*d againſt the Plain- 
tiff; and ſee that he did not ſhew how he was ſeiſed before the Diſſeiſin 
upon which the other recover'd, but only before his Writ brought, and 
the Title good, and the Aſſiſe awarded; Quod quære; for at this Da; 
the Plaintiff ſhall not make Title upon his own Poſſeſſion, unleſs in ſpecial 
Caſe. Br. Title, pl. 18. cites 9 Aff. 10. oy 

2. In Aſſiſe, the Tenant pleaded Bar by Cuſtom, that the Widow ſhall 
hold the whole for her Life, if ſhe remain d ſole; and that if ſhe marry the 
Lord ſhall have it for her Life; and that ſuch a Widow married, and he 
as Lord enter'd &c. The Plaintiff ſaid that ſhe was ſeiſed in Fee be- 
tore ſhe married the firſt Baron; and it was awarded a good Plea, with- 
out ſhewing Title, and yet it is of her own Seiſin; Quære at this Day. 
Br. Title, pl. 27. cites 25 A I. 

3. Treſpaſs by the Prior of C. upon Anno 5 R. 2. the Defendant ſaid 
that T. D. was ſeiſed in Fee, and gave to W. N. in Tail, and conveyed ſe- 
veral Deſcents, but he did not allege any dying ſeiſed to the Defendant, and 
gave Colour to the Plaintiff by him who laſt died; and the Plaintiff ſaid 
that he was ſeiſed in his Demeſne as of Fee and of Right in Fure Eccleſiæ 

ſuæ, till the Defendant entered where Entry was not to him given by Lau, 
abſque hoc that T. D. gave in Tail, prout &c. and ſo to Iflue, and found 

for the Plaintiff, who pray'd Judgment ; and it was pleaded in Arreſt 

Judgment, that this was no Title, becauſe it was upon his own Poſſeſſion, 

without ſhewing how the Houſe came to it. And by ſeveral it was argued 

long, that the Title was not good, and Markham Ch. J. was ſtrong that 

the Title was not good, bur the greater Number, and the beſt Opinion 

| Was, 


1 Toll. 


* that the Title is good in this Action; for it is only Treſpaſs. Contra 
in Aſfiſe where a Man ſhall recover Franktenement ; and after Anno 4 E. 
17. judgment was given tor the Plaintiff in abſerice of Markham, and the 
Action was in B. R. and Danby Ch. J. of C. B. was ftrong that the 
Title is good. Br. Titles, pl. 38. cites 3 E. 4. 18. 


For more of Title in General, ſee Right, Toll, Traverſe 
8 Trelpals, and other Proper Titles. r ' 


HMOS. he eee. 


* *Toll to the 
| Toll. | Fair or Mar- 
| ket is a rea- 
ſonable Sum 
— — | — — —— of Money due 
to the Owner 
of the Fair 


. 1 Market 
(A) What is Thorough Toll. won Sale of 
Things tol- 
lable within 


1. + horough Toll is properly where a Toll is taken of Men for 1 
| _ paſſing thro' a Vill in the High Street. + 22 Aſſ. 58. by for + Srallage, 
Thorpe. Mich. 41. 42 El. B. R. tn || $i#h and Shepherd's Cale. Picage, or 
| the like. 


| x | ; 2 Inſt, 220. 
+ Information againſt B. Farmer of Newgate. market, for Extortion, in taking diverſe Sums of Mo- 


ney of the Market-People for Rent for the Uſe of the little Stalls in the Markets, and diverſe great Sums 
for Fines; and was found guilty. It was held by the Court of B. R. and by Holt Ch. J. at Guildhall, 
that if the Defendant erects ſeveral Stalls, and does not leave ſufficient Room for the Marbet People to 
ſtand and ſell their Fares ; ſo that for Want of Room they are forced to hire the Stalls of the Defen- 
dant, the Taking of Money for the Uſe of the Stalls in ſuch Caſes, is Extortion. But if the People have 
Room enough clear to themſelves, to come and fell their Wares, but for their farther Conveniency they 
voluntarily hire theſe Stalls of the Defendant, without any Neceſſity compelling them, there it is no > Saad 
tion, tho' the Defendant takes a Fine and Rent for the Uſe of them. The Law has not appointed any 
Stalls for the Marker People, but only that they ſhall have the Liberty of the Market, which the De- 
fendant does not abridge, having left them Room enough beſides the Place where the Stalls are ſet ; and 
then if they will enjoy the Convenience of the Stalls, they muſt comply with the Defendant's Terms. 
Ld Raym. Rep. 148, 149. Hill 8 &9 Will. z. The King v. Burdett. 
10 8. b. So for paſſing Publick Ferries, Bridges &c. 1 Sid. 454. in pl. 24. cites Blount's Law Dict, 
it. Toll. | | 
+ Br. Toll, pl. 6. cites S. C. Fitrh. Tit. Toll, pl. 1. cites 8. C.———-S.P. And Thorough- 
Toll is © herd | Common Right. Fitzh. Tit. Toll, pl. 3. cites Trin. 20 E. 3.-———— And Ibid. pl. 4 
cires Anno 8 E. 3. that it is where Toll is taken of Beafts and Merchandizes which paſs rhro' the Vil, 
tho' they are not ſold, | : | E 
| g 5 Arg. Becauſe it is to be taken in the King's Highway. Mod. 231. in the Caſe of James v 
ohnſon. 
|| Cro. E. 7 10. S. C. 


© 
2. Thorough Toll improperly is when Toll is taken of Yen tor 
_ paſſing thro? p Vill, in e wiich is not the High Street. 22 Af, 


58. by Thorp, 


Toll Traverſe, What. 
Th THY | | * Br. Toll, 
3- Toll Traverſe is properly where a Pan pays certain Toll for mL Cites 


pailing over the Soil of another Man in a Way not a High Street. * 22 + M 


* by Thorpe. M. 41. 42. El. B. R. in t $mith and Shepherd's S C. Cie, 


* . 


ct 


yet the Owner of the Land cannot juſtify the Taking, unleſs ſuch Toll has been uſed to be talen Time 


E. 08. 
—8. P. And 


2 — 
— — — — 


— — — — 
- — 


-- 
— — 


a — * 
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290 | | Toll. 

out of Mind ; for otherwiſe he may take the Beaſts Damage fraſant. Firzh. Tit. Toll, pl. 3. cites Tm 

20 E. z. : | 
S. P. So for paſſing Ferries and Bridges which are private. 1 Sid. 454. cites Blount's Dict. Tit. Tol 


And Toll-Turn is a Toll paid upon return of Beaſts from a Fair. Ibid ——Br. Toll, pl. 12. 8. P. 
S. P. Br. Cue Warfanto, pt. 3. cites It. Not. fol. 21. and 32 E. 3. | 2 


—— 
— — 


CL EEE 


2 — _ - = 
* rr 2 — we — 
— x —ů ——ů — Et es — 


_— 


— 
— i 


; 4 The Words 7 oIl-Thorough and Toll-7raverſe are uſed promiſcuouſh. 
| Arg. And the Court ſeem'd to agree. Mod. 232. in Caſe of James 
| V. 17 | 


— 


(B) Thorough-Toll. [Pl. 1, 2, 3. and Toll- Travers, Pl. 
4 In what Caſes payable.] 


1 Br. Toll, I. Man cannot T to have Thorough-Toll of Men palſ⸗ 


pl. & eites ing chro' a Mill in the High Street, becauſe it is againſt the 
S.-— Common Law and Common Right; For the High Street is 


Through, COMMON to all. || 25 All. 58. by Thorpe, M. 41. 42. El. B. R. 
ſimply can- between + Smith and the Re Oubitatur without alleging of a ſpe: 
not be ctal Conſideration, as the Repairing the Way ; but ſo he may. 


claim'd, ac- 
cording to 22 Aſſ. [58.] Yet when it is in Conſideration of Repairing a Bridge, and Pavement of their 
10 Street, and Reparation of the Sea Bank, it is well claim'd; and ſo it is of Toll- turn. Jo. 162. pl. 2. 
jt Trin 3 Car. B R. The King v. the Corporation of Boſton. 

q: | Toll for paſſing thro' a Vil may be good ; for it may be a nearer Way, and he who has the Toll is 
bound to repair it. Per Holt Ch. J. Comb. 297. Mich. 6 W. & M. in Caſe of Warrington v. 
Moſely. 


Toll-Thorough may be by Preſcription, without any reaſonable Cauſe alleged for its Commencement; for 
having been paid Time out of Mind, the True Cauſe of its Beginning in the Intendment of the Lay 
cannot be known. Arg. and agreed to per Cur. Mod 232. pl. 21 Hill. 28 and 29 Car. 2. C. B. in Caſe 
of James v. Johnſon. 2 Mod. 143. S. C. but S. P. does not appear. 

+ Mo. 574. S. C. — Cro. E. 7 10. per Popham, S. C. 


2. And the King cannot Have ſuch Toll for paſſing in the Hi 
* a 6. the Cale aforeſaid, for the Cauſe atoreſaid. 224 
3. A Ban cannot preſcribe to have Thorough-Toll of Yen for 
palling thro? a Vill in a Place which is not the High Street; for it 1s 
more than the Law allows to go there. 22 Aff. 58. 
Br. Toll, pl. 4. A Man may preſcribe to have Toll-Traverſe of Men paſſing over 


6. cites 8. C. his Soil in a Way which is not a High Street, and tbe Preſcription 
ſhall be good. 22 All. 58. 
Sce (H) Is. 2.] Toll. [How much. 


a loft. 222. [f. J x. Irror of Juſtices, fo. 4. b. cap. 1. S. 3. It was 0t 
fame . M dain' d, That Fairs and ua ma: in Places, and 
but ſays, that that Buyers of Corn and Beaſts give Toll to the Bailiffs of the Lords of 
the Markets or Fairs; that is to ſay, a Half- penny t of Ten- penny worth 
* Fol. 523. of Goods, and of leſs leis, and of more * more, || to the Perſon to 
MR whom ir belongs, ſo that no Toll exceeds one Penny of one Manner 
there is not Merchandize. And this Toll was invented for witneſſing of Contracts; 


one certain ft every privy Contract was forbid, 
Toll to the 


Market taken; but if that which is taken be not reaſonable, it is puniſhable by this Statute ; and 2 
; or ; : 


CID — 


— * | — — . 2 


—— — — — - | : . 
d in Law to be reaſonable, ſhall be all Circumſtances conſider'd. b 
4. Le come judicially before them. padged, rd, by the Judges of 


Orig. is (per Lieus. ) 
Orig. is ( de dire Sous.) 
Orig. is (al afferant.) 


c2.].6. Among the Eiers of the County of Cornwall of zo E. x. See (D) 
inter Placita Corona, c infra Þundredum de Keryer, (which ſee, 
with aſter Bradſhaw in the Exchequer) there it is preſented, that 
in Helſton Burgh they rake De novo de quoliber Animal roſſo, ſcilicet 
Bove &c. tam de Emptore * de Venditoribus one Ny where 
they ought to take but one Jenny de Emptore ; and that they take 
of ail Merchandtze exceeding 12D. of the Buyer a Halt penny, and 
of the Seller an Hatt penny, where they ought to take but an Palt⸗ 


penny of the Buyer. See the like there in other Hundreds, 
z. The King may grant a Fair, and that Toll ſhall be paid; but it But Mo. 


mult be of a very ſmall Sum, as 19. or 2 d. or leſs, but not more. Per TE 80 680, 
Popham. Cro. Eliz. 559. Heddy v. Wheeler, or Welhouſe. Tuſtices. 
| held 1 d. a Beaſt unreaſonable. 


_ YE 


». 


— 


(C) Toll. Fr what Things it ſhall be paid. 


28 All. 53. * 0 _ 


I. Of Things bought by any for his own Uſe, ng Toll ſhall be paid. Br. Toll, 
Thorp, Green, and Seton, for Law. 


2. De Communi jure, no Toll ſhall be paid for Things brought to the Noy 37. in 
Fair or Market, unleſs they be ſold, and then Toll ro be taken of the Ee Ay 


Buyer. But in ancient Fairs and Markets Toll may be paid for the Stand- e cannòt 


ing in the Fair or Market, tho* nothing be fold. 2 Inſt. 221. have Toll if 
the Thi 
be ſold; and cites D. 227, 228. [But it ſeems miſ-printed by leaving out the Word (not.) ] tt 
Toll may be due by Cuſtom for every Thing brought to Market, and for the Standing of the Seller there, 
tho' the Things are not fold. Arg. Le. 218. in Caſe of Lord Cobham v. Brown. Adjudged, Mo. 
$35. pl. 1124 Trin. 12 Jac. Mill v. Hawker, that a Cuſtom to take Toll of Corn brought into the 
Market, but not fold, is good ; but without a ff pecial Cuſtom no Toll is due in ſuch Caſe. | 


3. No Toll is due for Hens or Geeſe, or for many other Things of 
ſuch Nature. Per Clench. Ow. 109. Trin. 36 Eliz. B. R. Eſcot v. 


Lanreny. 


(D) Payable. By whom. 


IN |OTE, the King ſhall go Toll-free in all Markets and Fairs, for The King 
Things bought &c. for the King ſhall not be prejudiced by his ſhall not 
Grant of any Liberty which appertains to his Perſon &c. Bur Ouære of _— 
r. 


Cuſtom. 


Toll-Traverſe, if he ſhall pay ic? It ſeems that he ſhall. Fitzh. Tit. Toll, pl. 9. 

Toll, pl. 5. cites 23 H. 3. | cites 35 H. 
6. 27. S. P. 2 Inſt. 221. cites S. C. 

"Op | ites Fiteb. Tit. 

5 Tho Buyer ſhall pay Toll, and zot the Seller, Br. Toll, pl. 2. cites Toll * 

6. 45. cites S. C. 


Apreed clearly. S. P. unleſs it be by Special Cuſtom F. N. B 228. (E) Ibid. in the new 
Notes there (b) the 2d Paragraph, cites 20 E. 3. Avowry, 129. and 9 H. 6. 45. that Goods of the Vendor 
were diſtrain'd for Toll. | | Ic 

3. 11 


- rr 
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— —. — — : . 


— — 


2 — 


3 


2 IP 


22 2 


which is (that he put them to Paſture to make them fat and more fit for Sale, and ſometime after 


Place, for the Things ariſing of the ſame Tenements for ſelling or buying for their Suſtenance, according to the 


— ERIE 2 


— > IF << 
- = . 
; — — 4 = ® = 
— . - — ATM 


——_— 
Toll. | 


3. If the Lord or Owner of rhe Fair or Market do take Toll of the gg. 
ler of Horſes &c. he is to be gs within the Statute W. x cap 41 
For he ought to take it of the Buyer only. 2 Inſt: 221, ' 


* r 
n 
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1 — 


(E) Diiſcharged. Who and how. 


Br. Action 1. H Enants of ancient Demeſne ſhall be quit of Toll for Things fall 
Sur le Caſe, and bought in Fairs and Markets, for Proviſion ,of their Honfbold 
. 7 


5.475 cites 2% to manure their Land. Br. Toll, pl. 3. cites ) H. 4. 44. 
3 | 


Toll, pl. 4. Cites 9 H. 6. 66. F. N. B. 281. (E) cites * 75 H. 4. That a Tenant in ancient Demeſſe 
uy merchandiſe buy and ſell, and ſhall pay no Toll, and fays, that the ſame agrees with the Re. 
gi 


ors 

* F.N. B. 228. (E) in the new Notes there (b) ſays the Caſe 7 H. 4. 44 was in Treſpaſs againg 
A. Quod Telonium aſportavit, & illud ſolvere recuſavit; (It was held that the Writ was good, and the 
firſt Words as to the Aſportavit void ;) The Plaintiff counts that the Defendant had bought 12 Beaf 
in his Market, and that he came the next Market in the next Week, and fold 6 of the Beafts (Oxen,) 
and the other 6 at a Fair held there at the Feaſt of &c. Defendant pleads, that he is a Tenant of an. 
cient Demeſiie &c. and that all thoſe Tenants have been free to buy and ſell Beaſts, for manuring their 
Lands &c. without Toll &c. Time out of Mind, and that he bought Ut ſupra, and ſome he uſed for 
manuring his Land, and ſome he put to Paſture f to make Grafles, and after convenient Time ſold 
them &c. The Plaintiff offers to aver, that he bought the Beaſts to re-ſell them, and that he re-ſolg 
them Ut ſupra 5 The Defendant demurs ; but the Opinion of the Court being againſt him, he became 
Nonſuit; So that it ſeems for Things bought for their Suſtenance, or manuring their Lands, or con- 
cerning Husbandry they are diſcharged, but not to merchandiſe ; And the Merchandiſe of theſe is diffe- 
rent from other Merchandiſe, and cites 9 H. 6 15. & 66. 3 E. 3. (Toll) 138. 
+ The Words are (Pur eux faire groſs & Pluis able a vendre & puis apres eux vend' al Faire &c) 


ſold them at a Fair &c.) 
Br. Toll. pl. 1. cites 9 H 6. 25. That they ſhall be diſcharged of Toll in every Fair, Market, or 


Quantity of their Tenements, as for Beaſts and other Things neceſſary for their Uſe within their Houſe ; By 
all the Juſtices. — Fitzh tit. Yoll, pl. 8. cites S. C. — F. N. B. 228. (E) cites S. C. accordingly ; 
But ſays, that for other Things it is a Queſtion ; but foraſmuch as they ſhall be quit of Pontage, 
Murage, and Paſſage, he conceives that they ſhall be quit of Toll generally, altho' they do Merchandiſe 
with their Goods. And Ibid 228 (A) ſays it appears that they Ball be quit of Toll for thei 
Goods and Chattels cl ich they merchandiſe with others, as well as for their other Goods, for the Writ is 
general, Pro bonis & rebus ſuis. And it appears, that that Mrit may be ſued by all the Tenants, as a 
Writ of Monſtraverunt ſhall be ſued ; and allo that every particular Perſon who is grieved, may ſue forth 
the Writ if he will | 

They ſhall be free by their Tenure of Toll of all Things which they ſell, if it be ſold uton the ſame J, 
and of all Things <uhich they buy to manure their Soil. But Br. makes a Quære if they ſhall be tree of all 
Things which they /ell and buy &c. Br. Auncient Demeſne, pl. 22. cites 19 H. 6. 66. 

2 Inſt. 221. Says, That for Things coming of thoſe Lands they ſhall pay no Toll, Becauſe at the Be- 
ginning by their Tenure they applied themſelves to the Manurance and Husbandry of the King's De. 
means, and therefore for thoſe Lands ſo holden, and all that came and renewed thereupon, they had 
the ſaid Privilege; But if ſuch a Tenant be a Common Merchant for buying and ſelling of Wares or Mer- 
chandiſes, that riſe not upon the Manurance or Husbandry of thoſe Lands, he ſhall not have the Privilege for 
them, becauſe they are out of the Reaſon of the Privilege of Ancient Demeſne; And the Tenant in 
Ancient Demeſne ought rather to be a Husbandman than a Merchant by his Tenure, and fo are the 
Books to be intended. And herewith agrees an Ancient Record, the Effect whereof is Quod hii qui 
clamant eſſe immunes de theolonio przitando, ut tenentes in antique dominico, vel per Chartas Regum, 
non debent diſtringi pro aliquo theolonio pro Merchandiſis ad uſus ſuos proprios empris ; imo pro Mer- 
chandifis qu* emerint vel vendiderint ut Mercatores, debent ſolvere pro eis. 

By the Cuſtom of the Realm they oughr to be quit of Toll &c. in every Market, Fair, Town or 
Ciry throughout the Realm ; and upon that every one of them may ſue ro have Letters Patent under 
the King's Seal, to all the King's Officers, and to Mayors, Bailiffs &c. And alſo the Tenants of An- 
clent Demeſne may have a Hvit directed to the Bailiffs, or Mayor, or others who will compel them to 
pay Toll, that they ſuffer them to go quit Ec F. N. B. 228.(A) 


ha Lord 2. If Lord dwells in ancient Demeſne in a little Tenement, he ſhall be dif- 
Doane, Charged of Toll tor Things touching his Suſtenance, ro the Quantity of 


pimſelf ſhall the Tenement only; quod nora. Br. Toll, pl. 1. cites 9 H. 6.25. 


be as well acquitted of Toll throughout the Realm as the Tenants in Ancient Demeſne ſhall be; and that 
| appears 
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— . | — a | | | _ 
« by the Regiſter of an Attachment ſued by the Lord of the Manor in Anci : 
01 alli of C. becauſe they took Toll of bim. F N. B. 228. (B) OT IO 18 Demeſne againſt 


3. Non Moleftando was awarded to the Mayor of Calice out of Chancery, 
that he ſhall not take Toll of the Tenants of D. returnable in B. R. and 
(> Alias and Pluries, and no Writ was returned, by which, by the Opi- 
nion of the Court, Attachment iſſued to the Lieutenant of Calice againſ8 the 
Mayor. Br. Proceſs, pl. 181. cites 21 H. J. 31. 
4. If Cicizens or Eurgeſſes have been quit of Toll throughout the Realm So if any 
1» Grant or Preſcription, and afterwards the King's Officer demands City or 


' Borough 
Toll of them, they may have a Wrir not to moleſt them, and thereupon 
an Alias, Pluries, and Attachment. F. N. B. 226. (I) 227. (A) 15 of Toll 
or the Mer- 


chandiſes which they buy in another Town or Place, if any of them he compelled to pay Toll, all the 
Corporation ma) bring the Writ 1 the Name of their Corporation, and may have an Alias, and Attachment 
thereupon, if Need be. F. N. B. 227. (E) 


5. Note, If the King grants to one to be quit of Toll, this does not ex- 
tend to Cuſtom as it ſeems, aur is it any Bar to Demand of Toll, by them 
who have Toll H a Prior Grant made to them. F. N. B. 227. (A) in the 
new Notes there (c) cites 39 E. 3. 13. and ſays, ſee 18 E 1. Lib. 

arl. 10. | | 
40 As well thoſe Tenants who hold of the Manor which is Ancient De- 
meſne in the Seilin, or the Poſſeſſion of another Man, as the Tenants which 
hold of the Manor in Ancient Demeſne in the King's Hands and Poſſe/- 
ſon, ſhall be quit of Toll. F. N. B. 228. (A) | „8. P. Br. 

. * Tenants at Will within Ancient Demeſne ſhall be diſcharged of Toll, pl. 1. 
Toll as well as Free- Tenants, or 'Tenants for Lite, or Years of Lands cites 9 H 6. 
in ancient Demeſne, ſhall be diſcharged of Toll for their Goods &c. F. f. 

N. B. 228, (D) cites 9 H. 6. 14. 


zh tit. 
Toll, pl. 8. 
cites S. C. 


8. If the King or any of his Progenitors, have granted to any to be diſe The King 


charged of Toll eicher generally or ſpecially, this Grant is good to dif- Nennen 


charge him of all Tolls to the King's own Fairs or Markets, and of the of Vork the 
Tolls which together with any Fair or Market have been granted after Toll of Corn 
ſuch Grant of Diſcharge ; but cannot diſcharge Tolls formerly due to Subjects _ in the 


en G yay arket of 
either by Grant or Preſcription. 2 Inſt. 221. Rippon, and 


afterwards the King granted to the Mayor and Citizens of York to be diſcharged of Toll through the 
whole Realm ; and afterwards the Archbiſhop exchanged his Manor of Rippon with the King for an- 
other Manor. It was moved, if now the Citizens of Vork ſhould be diſcharged of Toll, for the Grant to the 
Archbiſhop was eigne to the Grant to the Citizens of York to be diſcharged of Toll in Rippon. Dyer 
conceived that they ſhould nor be 8 for the King had no Right; And when the King grants 
over the Manor of Rippon, the Grantee ſhall have the Toll notwithſtanding the Grant made to the Ci- 
tizens, for the Grant made to them was void, as to diſcharge them of Toll at Rippon ; For the Grant 
to the Citizens ſhall not take Effect after the Exchange, for the Grant was void ab initio : But if the 
Grant of the King to the Archbiſhop had been but for Life, then the Grant afterwards made to the Ci- 
tizens ſhould have taken Eflect after the Eſtate for Life determined. And the better Opinion of the 
Court was, That Toll ſhould be paid. 4 Leon. 214. pl. 346. Mich. 16 Eliz. C. B. York Archbiſhop's 
Caſe. — 4 Leon. 168. pl. 274. S. R. | 


9. King H. 3. did grant to the Abbot of L. and his Succeſſors, O 

it/t & homines ſui ſint quieti ab omni theolonio in omni foro & in cinnibus 
aundinis &c. and there it is reſolved, that the Abbot ſhould have this 
Privilege by Force of this general Grant in this Manner, Quod ipli & 
Homines ſui ſint quieti a Præſtatione theolonĩi in venditionibus & empti- 
onibus pro ſuis neceſſariis, ut in victu, veſtit tt, & ſimilibus & hoc ad opus 
proprium ipfius Abbatis & Hominum Suorum. 2 Inſt. 221. : 

10. In 16 E. 3. The King by Letters Patents tor the Conſiderations 
therein mentioned, Conceſſit pro ſe & Haeredibus ſuis to H. Earl of Lanca- 
ſter, and the Heirs of his Body lacefully begotten (among other extraordinary 
Grants) that the [aid Earl and his Heirs & omnes Homines {ui in perte- 
lulu ſint quieti de Pavagio, Paſſag io, hs Leftagie, Stallagio, Tallie 

avi, 
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— 


— 


agio, Cariagio, Peſagio, Pikagio, & Terragio per totum Reonum e 
the Death of the ſai Earl, the ſaid Fe being prodeced by ©; 6 
and Heir before the ſaid King and Council, they were declarcd 2 f 
Diſheriſon of the King, and by Aſſent of the King and Council and. * 
of the ſaid Earl the Son, were revoked, cancelld, and annulled : ey 
Was agreced, that all Patents before granted ſhould be reſtored and of 06 F : 
cr Effect. Afterwards, 2 5 Sept. 23 E. 3. The ſame King reciting the ſag 
firff Grant, and that the ſaid Son had voluntarily reſigned the ſame 2 
Rig ht and Claim by Reaſon thereof, in Conſideration thereof granted 1; K 
ſaid Son all the Liberties &c. in the ſaid firſt Grant mention'd for his 5 
In Replevin, tried before Mr, Juſtice Price at Exon Aſliſes, at on 
theſe Charters were produced, there was a Verdict given for the Def. 
danr, but a Rule co ſtay &c. in Common Form. And afterwards, on D 
tending the Judge at his Chambers, he was of Opinion, that the ful 
Charter was ſurrender'd, and that in the 2d Charter there were 5 
Words ſufficient to exempt the Plaintiff from the Toll in Queſtion; * 
thereupon was enter'd up a Nonſuit of the Plaintiff, and the Defendan 
had rhe Coſts thereof. MS. Voyſey v. Tottle. | | 


unn. 


(E) Grant Good. In reſpect of the Manner &c. 


Mo. 474 1. IN Treſpaſs for taking a Cow, the Defendant juſtified by a Grant 


eg of of H. v. ot a Nearly Fair to the Mayor &c. ot N. Cum omnibus Ii. 
Welhouſe Vertatibus, & liberis con/tetudinibus ad hujuſmodi feriam SpeFantibus &c. 


S. C The and that at a Fair there held, J. S. fold a Cow to the Plaintitf, where- 
Juſtices all upon the Detendant demanded 1 d. tor Toll, and becauſe he refuſed to 
ns pay it, he diſtrained the Cow as Bailiff &c. Popham, Gawdy and Fen- 

of Common ner, delivered their Opinion, that by a Grant of a Fair cum omnibus 
Right inci- Libertatibus &c. T was not due nor demandable, becauſe tis not inci- 
dent to a dent to Fair, but that it may be due it it had been granted by expreſs 
ery oe Words in the Letters Patents; Cro. E. 558. pl. 15. Paſch. 39 Eliz. & 
I Epe pag 591. pl. 29. Mich. 39 & 40 Eliz. B. R. Heddy v. Wheelhouſe. 


Plaintiff — 
Popham ſaid, The Caſe may be, that 19 the King's Grant with ſuch Words as here, Toll may paß, 
As where one has a Fair by Grant or Preſcription, whereto Toll has uſualiy been paid, which afterwards 
3s forfeited to the King, who then grants it, Cum omnibus Libertatibus ad hujusmodi feriam Spectanti- 
bus, now by this Grant the Granree ſhall have Toll ; becauſe Toll was formerly belonging thereto, and 
therefore the ing s Grant did not grant a New Fair, but the Ancient One, which was not extinct by 
the King's Poſſeſſion. Cro. E. 591. in S. C S. C. cited Palm. 78, 79. Hill. 17 Jac. B. R. in Caſe 
of the King v. the Corporation of Maidenhead; And Doderidge J. ſaid, He well remembered it, and 
that he argued it at the Bar. And Mountague Ch. J ſaid, That the Parties ſued in Parliament to get 
it reverſed, but that it was affirm'd there S. C. cited 2 Inſt. 220. 


S. FP. be- 2. If the King grants a Fair or Market, and grants no Toll, he cannit 
cauſe it was after grant 2 Toll to ſuch Free Fair or Market, without Quid pro quo 
once a Free . > 3 : Þ 

Market, and lome proportionable Benefit to the Subject, 2 Inſt. 220. cites it as reſol / d 
when once in the Caſe of N orthampton. | 


a Market is 
in the City, that ous with a Cuſtom for a Sum certain, they can never raiſe it but may leſſen it. Arg. 
2 Show. 266. in Caſe of Quo Warranto. a 


3. If the Toll granted with a Fair or Market be outragious or wnreaſon- 
able, the Grant ot the Toll is void; and the ſame is a Free Market or 
Fair. 2 Inſt. 220. cites it as reſolved in the Caſe of Northampron. 

4. The King granted to the City of London, That all Perſons bringing 

into London ſaleable Commodities, ſhould pay ſo much for Toll; This was 

held to be a good Grant, and yer generally ſpeaking, it may ſeem ws 
. n . agalll 


* 


Toll 1 


againſt che Liberty ot the Subject. Hard. $5. pl. I. Paſch. 1656. in Scac. 
in Caſe of Hayes v. Harding, cites Mich. 43 & 44 Eliz. in B. R. 
Hawkeshead v. Ward. | 

5. A Grant ot ſuch Toll as was us'd to be taken Ibi Eg Alibi infra Regnum 
Anglie, and averring Payment at another Place, bur not there, was held 
ill tor Uncertainty. See Prerogative (F. c) pl. 1. Lightfoot v. Lever. 

6. It was held per 3 Juſt. that Toll was well granted, notwithſtand- But New- 
ing that rue Quantity of Money to be paid for Toll for every Thing was berry, who 
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f d for 
expreſs 'd; bur Mountague Ch. J. contra. Palm. 86. Hill. 17 Jac. tn | 
1 . 155 Caſe of Maidenhead in Berks. | 7 J To Pri 


That no 

Tudgment was given for the King in this Caſe, but that the Corporation enjoyed the Privileges not w ĩth- 
Randing this Action brought. Palm. 86. at the End of the Caſe, And ſee there the Caſe argued ſome- 
what fully. ; 3 : b 

A Preſcription to Toll, and ſays not what in certain is void, and ſo is a Grant from the K ing of ſuch 
' uncertain Toll. Arg 2 Show. 266. cires Palm. 79. — Agreed Arg. on the other Side, that a Pre- 
{cription to have a Toll Uncertain, and as often as Occation requires to aſcertain it, is ill But that in 
London it is good, tho' it would be ſo no where elſe, 2 Show. 273. Hill. 34 & 35 Car. 2. B. R. in 
Caſe of the Quo Warranto v. the City of London. 


J. The King cannot grant a Toll for Things not brought to Market to be 
ſold. 2 Lutw. 1502. Per Powel J. in Caſe of Kirby v. Whichelow. 


(G) Toll. Dye in what Caſes, and how. | 
A2. eee, £5 A 1 Le FE. e. * uu, 


by 6 ere. * A 
I. MAN cannot rtf K toll Wargoners 8 &. 
nor for Toll for paſſiug of Men by Land or by Water, unleſs by 

Uſage or Preſcription. And Thorp ſaid, That a Man cannot juſtify it by 
Grant of the King, but may have Toll by the King's Grant of ſuch as 
buy in his Fair or Market. Fitzh. Tit. Toll, pl. 2. cites Hill. 50 
E. . | WH 5 | 

1 Toll-traverſe lies in * Preſcription, but not Toll- through; for it is an | 
Opprethon of the People. F. N. B. 226. (I) in the new Notes there (b) * wat Ve 
cices 22 Af. 58. and ſays, yet ſee a Common Perſon may preſcribe for G nt bes. 
Toll-chrough, if he ſhews a rea/onable Cauſe, and proves that the Coun- gyll-thorowgh 
try has a Recompence; and cites 14 E. 3. Bar 275. 5 H. J. 10. and ſo cannot be by 
the King may preſcribe tor Toll-chrough ; Quzre if without ſhewing er Grant 


Cauſe, and cites 11 H. 6. 39. n. P NR 


: 227. (A) in 
the new Notes there (c) cites S. C. and 20 E z. Toll 3. 


3. A Man by Law ſhall not pay Toll for any Thing brought to a Fair, Eitzb. Tit. 
but for Things ſold ; but by Cuftom he may pay for every Thing brought to SE. 7 
the Fair, and he ſhall pay for his Place, viz. his Standing, tho' he ell * 
nothing. Br. Toll, pl. 2. cites 9 H. 6. 45. pi 

4. Note, Toll-chrough is in the Highway, but Toll-traverſe is for 
paſting over another's Land; yer it feems it a Highway be in a City or 
Tron, Toll-through may be there by Preſcription. F. N. B. 227. (A) in 
the new Notes there (c) cites 5 H. J. 10. 13 H. 4. 15. And Pontage, 

Murage, or Ferry, may be demanded in a Highway by the King's 
Grant, but not in a private Way; and cites 13 H. 4. 15. and ſays, See 
there that the King may grant 'Tronage, and good. | 

5. No Toll is due either on the Part of the Lord, when he has a Fair 
or Market, and not any Toll, or on the Part of the Market-man who 
| 1 to be diſcharged of Toll, or of the Thing fold that is not tollable. 2 
alt. 220, | 
6. No 


4 — 
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* By ſpecial 6. No Toll for any Thing tollable brought to the Fair or Marker 

3 ao be ſold, ſhall be paid ro the Owner of the F air or Market before . 
tho“ the thereof, unleſs it be * by Cuſtom Time out of Mind uſed, which Cuſto 
Party deth none can challenge that claim the Fair or Market by Grant within he 
not ſell. Arg. Time of Memory, viz. ſince the Reign of King R. I. which i "a 
2 Bulſt. 202 » - 8 | is a Point 
ee . worthy of Obſervation, for the Suppreſſion of many outrageous and un. 
33 Juſt Tolls incroached upon the Subject, to be puniſhed within the Pur. 
Ibid. 204. View of this Statute, So note, it is better to have a Fair by Preſcription 


Per Coke than by Grant. 2 Inſt. 221. 

Ch. J. Paſch. | | 
12 Jac. in the Caſe of Hill v. Hanks, alias Hawks. S. P. Agreed ; but that cannot be where th 
Corporation is erected within Time of Memery. 2 Lutw. 1336. Trin. 2 Jac. 2. Leight v. Pym, : 


Cro. E. 558. », Toll is not of Common Right incident to a Fair, and none ſhall 


pl. 1 have Toll in a Fair, unleſs he has it by Grant or Preſcription. Mo. 


8 R. S. C. 474. pl. 680. Mich. 39 & 40 Eliz. B. R. Heddy v. Wellhouſe. 


ad jornatur. 


S. C. adjudged Cro. E. 591. pl. 29. Mich. 39 & 40 Eliz. B. R. 


8. The Owner of a Port may have Toll by Preſcription, without aller. 
ing any Conſideration, ſaid by Treby Ch. J. 2 Lutw. 1523. Paſch. 12 
W. z. in Caſe of Wilkes v. Kirby, to have been ſo held in the Caſe of 
Prideaux v. Warren; bur becauſe in the Principal Cafe the Defendant 
had taken upon himſelf to allege a Conſideration, it was left a Quzre 
ſuppoſing the Conſideration ut to be well alleg d, whether the Plea be 
then good. 


See (B.) (H) How much. Puniſhment of Taking more than due. 


— = 3 Edw. 1. Nacts, That — them that take * outrageous Toll a- 
rouble 7 : 
5 Rd cap. 31. gainſt the common Uſage of the Realm + in Market Towns, 


Jar Reign of if any do ſo in the King's own Town which is let in Fee Farm, the King ſhall 


H. 3. out- f ſeiſe into his own Hand the Franchiſe of the | Market. 

rageous Tolls | | 

were tzken and uſurp'd in Cities, l and Towns, where Fairs and Markets were kept, to th. 
reat Oppreſſion of the King's Subjects, by Reaſon whereof very many did refrain from the coming t« 

Fairs and Markets, to the Hindrance of the Commonwealth ; for it has ever been the Policy and Wii 

dom of this Realm, that Fairs and Markets, and ſpecially the Markets, be well furniſhed and fre- 

quented. 2 Inſt. 219. 

* That is, where a reaſonable Toll is due, and exceſſive Toll is taken, or where no Toll at all is dus, 
and yet Toll is unjuſtly uſurped ; for it is an Outrage to do ſuch a common Injury and Wrong. Some. 
times ir is called Superfluum vel indebitum, vel injuſtum. 2 Inft. 220. | 

+ Thar is, in a City, Borough, or Town of Merchandize, where Fairs and open Markets are kept for 
Merchandizing, and Buying and Selling. 2 Inſt. 220. | 

This is intended of Toll to the Fair or Market. 2 Inſt. 220. | | 
J That is, ſhall ſeize the Franchiſe of the Fair or Market until it be redeemed by the Owner. But 

ha is intended upon an Office to be found; for in Statutes, Incidents are ever ſupplied by Intendment. 2 
nſt. 222. | 

This Word here includes as well a Fair as a Market; for Forum, from whence Fair is derived, ſig- 
nifies both; and a Mart is a great Fair holden every Year, derived a Merce, becauſe Merchandizes and 
Wares are thither abundantly brought; and Mercatus is derived a Mercando. 2 Inft. 221. 


* That is, And if it be another's Town, and the ſame be done by the * Lords of the 


we on EE Town, the King ſhall do in like Manner; and if it be done by a Bailiff witb. 
Market. 2 Cf the Command of his Lord, he ſhall render to the Plaintiff as much agai® 


Inſt. 22. or the outrageous 7. aking as he had taken from him, and ſhall have 40 Dai 


Flera col- [1priſonment. 
lects the Ef- n | 5 
fect of this former Part ot the Act in theſe Words, Inhibitum eſt ne quis in Villis Regis merchandis, 


que dimiſſæ ſuat & commiſſæ ad Feodi fie mam, inde bita & injuſta capiat Theolonia; quod fi quis 4 
, cer 


os 4b 4.4 -—|/nu >. 2: y # 2s ; 0 


— 


0 — "ISR 
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. extunc eo ipſo capiet Rex Libertatem mercati in manum ſuam; eodem modo facit Rex, licet in al- 
par villa præmiſſa fieri contigerit, fi Balivus hoc fecerit ſine voluntate Domini ſui, reddet tantum que- 


antum cepiſſet Ballivus ab eo, fi tolnetum aſportaſſer, & nihilominus habear priſonam 40 
2 Iuſt. 222. 


CC N 
ter! . 
renti qu 
Dicrum. 


Touching Citizens and Burgeſſes, to whom the King or his Father has * Mura- 


| 2 -C, gium a Mu- 
anteil“ Murage to encloſe their Towns which take ſuch Murage otherwiſe 85 e 


han it was granted, and of this are attaint, they ſhall + loſe their Grant fur A& does 
ver, and ſhall be g rie vouſiy amerced. explain it, to 
: wall in or 
incloſe with Wall a Town, under which Word is here included a City and Burgh. It is a reaſon- 
1 oll to be taken of every Cart, Wayne, Horſe laden coming to that Town, for the inclaſing of that 
75 with Walls of Defence, for the Safeguard of the People in Time of War, Inſurrection, Tumults 
or Uproars, and is due either by Grant or by Preſcription, But if a Wall be made wvhich is not de- 
»n(ible, nor for Safeguard of the People, then ought not this Toll to be paid; for the End of the Grant or 
Preſcription is not performed. 2 Inſt. 222. : 

He that has Burghbote granted ta bim, is diſcharged of Murage granted afterwards ; and alrho* Mu- 
rage be here particularly named, yet there are Grants of like Nature within the Purview of this Sta- 
tute, as Pontage, Paviage, Keyage &c. 2 Inſt. 222. 

Here the whole Franchiſe is forſeited; and ſo note a Diverſity between the Words (Shall loſe the Fran- 
chiſe &c.) and the Words (Shall loſe the Grant) the one implying a Seiſure, as has heen ſaid, and the 

other a Forfeiture for ever, for it is a Miſuſer or Abuſer. And thereof Bracton ſays, Hujuſmodi au- 

tem Libertates & c. Statim quaſi transferuntur, & quaſi poſſidentur &c. donec amiſerit per abuſum, vel 

1ufum. 2 Inft. 222. | | 

2 renders this laſt Part of this Chapter in theſe Words, Item qui Muragium ad Villam clauden- 

dam gravius ceperint, quam conceſſum fuerit per Cartam Regis, perdant extunc gratiam ſuæ conceſſio- 

nis & graviter amercientur. And preſently after the making of this Act, the Effect thereof for 

Juſtices in Eyre to inquire of it. was toferted in the Chapters or Articles of the Eyre, in theſe Words, 

Item de hiis qui ceperunt ſuperflua, vel indebita tolneta in Civitatibus, A vel alibi contra com- 
munem uſum Regni. Item de Civibus & Burgenſibus qui de Muragio per Dominum Regem eis con- 

ceſſo, plus ceperunt quam facere deberent ſecundum conceſſionem Domini Regis Fa tam. 2 Iaſt. 223. 

Tae Mirrour fays touching Murage thus, Le Point que voet que ceux que miluſent Murages les per- 
dent ne fuir miſtier daver eftre, car Ley voet que Cheſcum perdra fon Franchiſe que miſuſera ; So as 
this Statute was made in that Point for 2 Purpoſes, viz. to affirm the Common Law, and to add a fur- 
ther Puniſhment, viz, to be grievouſly amerc'd. 2 Int, 223. | 


(I) Remedy. | | 


I. A Diſtreſs is incident to every Toll. Noy 37. in Hickmans's Caſe, It was 


3 agreed on 
Cites 39 E. 3. 20. | all Sides 
that if Toll be due, a Diſtreſs may be taken for it. Cro. E. 558. pl. 15. Paſch, 39 Eliz. B. R. in Caſe 


of Heddy v. Wheclhouſe. 


2. The Party has no Remedy for the Toll, if the Goods are carried 
nr of his Furiſdiction. Noy 37. in Hickman's Caſe, cites 20 H. . 

3. Action upon the Cafe was brought by the Mayor and Burgeſſes of Br. Toll, pl. 
Glouceſter, againſt the Burgeſſes and Commonalty of B. becauſe they 5 5 C. 
Lane uſed, Time out of Mind &c. to have Toll of every Boat which paſs*d "8 9 817 
the Water of Sev.rne by the Vill of Glouceſter with any Merchandize &c. declared of a 
and that the Defendant paſs'd with a Boat and à20 Pipes of Wine, and did Toll-Tra- 
not pay Toll, where they ought to pay tor every Pipe 3d. tor Toll &c. wy for 
Marowe, of Counſel with the Defendant, ſaid, that it a Man paſs'd over wa tha 
Land which ought to have the Toll, and the ocher did nor diſtrain for ar Ware; 
the Toll in his Land, but permitted him to paſs without Payment or Diſc and that the 
'reſs, he ſhall not have Action ot Toll. Quzre inde. Br. Action ſur le Defendant 


| : | ad carried 
Caſe, pl. 70. cltes 21 Hl. 7. 16. | fo many 

| | Loads of Bar 
ley over that Bridge; that the Toll thereof, at ſo much per Cart, amounted to 40 J. which the Defendant re- 


[uſed to pay, &c. Upon a Demurrer it was inſiſted, that an Action would not lie for a Toll-Traverſe 
for paſſing thro* the High Way vitheut ſbewing a Title, and Conſideration. Beſides this Action was 

rought for a Non feaſance, (viz.) not pay ing &c. for which (if any thing is due) an Action of Debt, 
and not on the Cafe, ſhould be brought. But on the other Side it was anſwer'd, that an Action lies 


4 G without 


— 
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without ſhe wing a Title or Conſideration, and that this ſhall come upon the Evidence; and a to 

* Non-feaſance, many Caſes were cited to ſhzw that Caſe lies for Non- feaſance. But Adjornatur : 8 

Lev. 400. Trin. 6 W. & M. in C. B. Steinſon v. Heath. v2 
* See Actions, (K. c.) pl. 2. 


4. If a Man ought to have Toll in a Fair &c. and his Serys 
diſt urb'd to gather the ſame, he thall have Treſpaſs Vi & Armis for A! 
his Servants, and tor the Loſs of their Service, and for the Dif 
made unto them, and for loling the Profit ot his Toll, and all 
Writ. F. N. E. 91. (A) | | | 
5. An Ox Hide was brought into Leaden-hall Market on the Market. 
Day, and fold, and the Bailiff of the Mayor &c. of London, and by 
their Command, took it there Damage feaſant. But it was agreed by af 
that this Ox Hide, brought into the Market and fold, cannot be gif. 
train'd Damage feaſant. Cro. E. 627, 628. pl. 21. Mich. 40 & 41 Eli. 
B. R. Sawyer v. Wilkinſon. | 
1 Salk. 248. 6. A cuſtomary Toll was of 5d. a Chaldron of Coals, And ir was 
8. Red ad- inſiſted, that a Difreſs ought not to be on any Thing, but on that Com. 
J- 5-1 — modity out of which the Toll was payable. But the Anchor and Cable 
5 Mod. 359. and Sails, being diſtrain'd, it was adjudged that they were well taken 
S. C. argued. Carth. 357 Trin. 7 W. 3. Vinkinſtone v. Ebden. | 


— 112 Mod 


216. Mich. 10W. 3. S. C. by the Name of Winckeſline v. Ebden, adjudged accordingly. 


nts are 
lault of 
ur dance 
In one 


S. C. cited 7. If A. has a Market and Toll, and B. 1s coming with Goods to the 
Arg. Gibb. Market, for which, if ſold, Toll would be due, and C. hinders B. coy 


CE ing to the Market, the Lord of the Manor may have an Action, becauſe 


Foreſtalling, ot the Pothbility of Damages. Per Powell J. 6 Mod. 49. Mich. 2 
1 1 Ann. B. R. in Caſe of Aſhby V. White. | 
O11 IS loft. 


Per Wild J. 2 Vent. 26. in Caſe of Turner v. Sterling. 


6 Ibid, 27. per Tyrrel ] accordingly.— 
Ibid. 28. per Vaughan Ch. J. accordingly. 9 5 J 857 


8. An Indebitatus Aſſumpſit was brought for Toll. It was objected, 
that this Action would not lie for Toll, but the only Remedy was Dit- 
treſs. But the Court inclined to think it would, if the Corn is the 
Duty; but gave time to move this and other Exceptions at another 
Time. Afterwards the Matter was moved again, and the Rule for ſtay- 
nw, Judgment was diſcharged. 2 a oye Rep. in B. R. 243. Paſch. 6 

eo. 2. and 484. Hill. 7 Geo. 2. Cock v. Viyian. 
BL os 3 2 . e , 2. . g. e ee. An fc 
27 amis) Het, £24 a. ee. . e.. | « 
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(K) Mit and Declaration. Good or not. 
a 4 . WA: 


Reſpaſs by the Vicar againſt A. that where he and his Predcceſſcrs 

oug ht to grind without Toll, there the Defendant has taken Toll, J. 

| & Arias, viz. ot one Quarter of Rye, and one Quarter of Corn, and of 

all the Corn that he ground there, trom ſuch a Day to ſuch a Day. The 
Defendant ſaid, that he is only a Servant ; Judgment of the Writ; Et non 
Allocatur; and the Writ was awarded good Vi & Armis, by which he 

pleaded to the Writ, becauſe the Plaintiff has not alleg d the Price of the 

Toll; Et non Allocatur, becauſe he has pleaded more high before. By 

which he 7raverſed the Preſcription, and pray'd Aid of the Tenant tor Lite, 

to whom he was Deputy ; quod nota. Br. Treſpaſs, pl. 47. cites 44 E. 

„ th, | | 

Br. Brief, 2. The Action was for non Payment of Toll; Ouod Teolbneum aſportavit 
pl--113. CIteS E9 3Jud ſolvere recuſavit. W hereas Toll, not paid, cannot be carried away; 


RF and therefore Aſportavit is falſe. And not withitanding that this be void 


or: - 


2 — 3 ” 


— 
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or Surpluſage, yet becauſe the other Word folvere recuſavit are ſuffi- ur le Cate, 
cient, therefore the W TIC awarded good, and yer falſe, repug nant, aud 1 
Surpluſage 5 quod nota, vt, Nugation, pl. 9. cites * 7 H. 4. 44. we ate 
Defendant juſtified as Tenant of Wensbury, ich is ancient Demeſne, by the Cuſtom of ancient Demeſne, to 
„ Ouit of Toll for Beaſts to manure their Land or [maintain their] Houſes, ſold or bought; by which 
he bought 8 Beaſts, with Part whereof he manured his Land, and the reſt he fed to ſel]. Judgment &c. 
And the Plaintiff ſaid, that the Defendant was a common Merchant, and ſold and bought every Day jor Pro- 
tt ; Ard the Defendant demurr d in Laab; And as to the other Beaſts he bought them one Day, and ſold 
them next Day, and ſo merchant. And the Defendant demurr'd in like manner. And the Gpinion of the 
Court was with the Defendant, and the Plaintiff was nonſuited. Brooke ſays, Quæte Why, and whe- 
ther the Opinion was only for the laſt Plea, or for both; for, upon the firſt Plea, it ſeems the Law is 
with the Plaintiff, unleſs this Buy ing tor Paſture and Sale be one kind of Manurance of Paſture- Land. 
Quere. Br. Toll, pl. 3. cites S. C. 

8. C. cited by Coke, 2 Bulft. 228. in Caſe of Willamore v. Bamforde; for the Rule is, Utile per 
inutile non vitiatur. 


2. Treſpaſs for hindering him from taking the Profits of his Fair in F. Br. Toll, l. 
viz. Pro uno Equo vendito 4d. tor Toll. And becauſe he did not ſhew «of 2. 4 K 1 0. 
hom the Buyer bought the Horſe, therefore ill, by the Opinion of the 91 (6) ag 
Court; for the Buyer may have Notice of the Name of the Vendor. the new 
Contra in an Action of Wreck, or againſt an Hoſtler. But where he Notes there 
juſtifies the Buying of a Horſe in Market overt to change the Proper- (b) e = 


ty, he ſhall thew ol whom he bought. Br. Count, pl. 78. cites 9 H. the Var of 

6. 45. ; the Bayer, as 
. - | | alſo of the 

Thins ſold, for which the Toll is due, t to be ſbecon in the Count; and cites 8. C. but adds 


(Quzre. 


4 If a Man preſcribes to have 7 of every Boat which paſſes by the Vill Br. Toll, pl. 
of . he ought there to count pou what Water, by Name, the Boats were 5: res 8 C. 
paſſing. Br. Preſcriprion, pl. 92. cites 21 H. J. 16. 

In Cafe the Hlaintiff declared of a Leaſe for Years of the Toll, and Clench took 
Profits of the Markets and Fairs, within the Manor &c. of T. aud that another Ex- 
the Defendant diſturb d him in taking divers Pieces of Weol ; it was ob- caHiν me 
jected againſt rhis Declaration, that the Plaintiff did not /bew that his not ſet forth 
Leſer was ſeiſed at the Time of the Demiſe. Sed non Allocatur ; for the that Toll was 
Flaintiih in this Action, is to recover Damages only, and the Right or to be paid of 
Title of Land is not in Queſtion. But contra, if it were in ſuch Action LOR 5 


in which the Right of the Toll had come in Debate. Ow. 109. Trin. pe, tor no 
36 Eliz. B. R. Eſcot v. Lanreny. | Toll is due 


for Hens or 
Geeſe, or for many other Things of ſuch Nature, and ſo it might be that Toll was not due for Wool. 
Ferner was of the ſame Opinion; bur Popham contra, who ſaid, that the Plaintiff had declared, that 
the Defendant had diſturbed him from the Toll of divers Pieces of Wool; and by that is imply'd, that 
Toll oughit to be paid for Wool. And at another Day Judgment was given for the Plaintiff, Ow. 109. 
Eſcot v. Lanreny. | 


6. A Claim in Quo Warranto, to have Toll in Specie of Grain expoſed to 
Sale, whether ſold or not, Ratione Manerii was adjudged to be ill, 
becauſe ir ought to have been Ratione Mercati. Noy 37. 41 Eliz. Hick- 
man's Cafe. | | 
7. In Action ſur le Caſe againſt the Town of Uxbridge, for taking 
Toll of a Thurſday Marker. there, The Plaintiff made Title by Con- 
veyances under the Lord Derby, to whom it was granted heretofore, 
and allow'd in 38 H. 8. and 8 Car. 1. in 2 ſeveral Quo Warranto's, and 
the Town diſclaim'd. Twiſden J. excepred, becaule in the Count it was 
not ſaid by Grant or Preſcription, but on à Seijin only. 3 Keb. 12. pl. 16. 
Paich. 24 Car. 2. B. R. Cook v. Baker. 1 
8. In Caſe, the Plaintiff ſer forth, That the City of Norwich has à Vent. ;r. 
common Wharf and Crane, and à Ciiſtomm that all Goods brought down the 8 * 
River, and paſſing by, ſhall pay ſuch a Duty It was objected, that this & C. if ; 
is tor Toll-Thorough, which is Malum Tolnetum. Twiſden ſaid, that alleged, that 
ä 0 9 
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they main- if they had unladed at the Key, or at any other Place in the City, cher 

tain'd a com. ſhould pay the whole Duty; or if he had fe: forth, that they bal 


8 kor cleanſed the River. It was order'd to ſtay, 1 Mod. 47. pl. 103. Hil 
Goods, and 21 and 22 Car. 2. B. R. Haſpurt v. Wills. ; 
beld a void | 
Cuſtom as to ſuch Veſſels as did not unlade at the Key, or elſewhere in the City; but if they had x 
ceived their Freight at the Key, it might extend to them. Sid. 454. chord v. Wills, S. 1 
it was Debt brought on a By-Law, to have ſo much a Tun for Goods E the River; and ther 


the Plaintick had Judgment in C B. But that upon Error brought in B. R. the ſame was held to be 
Error. 


9. When Toll is claim'd generally, it ſhall be intended Tell-thorous} 


Per Atkins J. Mod. 232. in Caſe ot James v. Johnſon. and ſaid tt 
ſo is the Cale in Cro. E. 10. Smith v. Shepher 13 4 4 ald that 


(L) Pleadings. 


Br. Cuſtom, I. MAN cannot preſcribe in the Negative to pay no Toll, but in th, 
pl. 23. cites Negative with an Affirmative, viz. that he and all cc. have ug 


= Pre. to Buy and Sell &c. without paying Toll. Br. Preſcription, pl. 17. Cltes 7 
ſcription H. 6. 32. and 8 H. 6. 3. Per Paſton. 
ought to be : | — 
in the Affirmative, viz. to be quit of Toll, and that he had not paid Toll. F. N. B. 22. (I) in the 
new Notes there (a) cites 14 H. 6. 12. h 


2. If a Man preſcribes to be quit of Toll, he ought to ſhew how it has 
been allow'd and put in Ure; Quzre. Br. Patents, pl. 27. cites 14 H. 6. 
12. Per V amp. | 
Cro. E. 117 3. Treſpaſs againſt him for taking a Quarter of Corn, he juſtified for 


2 Mich. that it was within the Town of L. and it was Damage feaſant in his 
Eli. . 5 1 Freehold ; the Defendant pleads that they were by Charter in the Time 


Exchequer ol Queen Mary incorporate &c. and a Market was granted to them, and 
Chamber, the Place where &c. was appointed for the Market Place, and he brought 
Kingdon his Corn on the Market-day, and ſet it there, and the Detendant took 
v. Barnes, it; and upon Demurrer it was adjudged without Argument, that upon 


b pi : 
oy dit. this Matter the Mayor could not juitity the taking. Cro. E. 75. pl. 34. 


e . Mich. 29 & 30 Eliz. B. R. The Mayor of Lawnlon's Caſe. 
ſtated, as 1 | 
the. Action had been brought in Right of the Patentee, for taking away the Corn which he had di- 
ſtrain'd Damage feaſant; and ſays the Defendant juſtifies as for his proper Goods, and pleaded a ſpe- 
cial Juſtification, that the Plaintiff made Title to them by Seiſure, and pleaded that King P. and 
Queen M. Ly Letters Patents inroll'd in Chancery, dederunt & conceſſerunt Ville de Launceſton Liberty of a Mar- 
let &c. and ſhews a ſpecial Cau'e of Sciſure as an Officer there; whereupon it was demurr'd, and judg- 
ment for the Plaintiff. And now upon Error ing, the Error aſſign'd was, that he pleaded that the 
King and Queen granted by Letters Patents &c. but did not ſay (Sub magno Sigillo confectas) and this 
was Clearly held an Error; for if the Grant was not under the Great Seal, it is not good, and the ſaying 
it was inroll'd in Chancery is not ſufficient ; for any Patent may be inroll'd there. And therefore the 
Judgment was revers'd, 10 Rep. 94. b. S. C. cited in Dr. Leyficld's Caſe ; and there the Court 
ſaid that the Error aſſign'd in the Mayor &c. of Launceiton's Caſe, was the Want of a N hic in 
Curia of the Letters Patents ; and that it was reſolved that for this Cauſe the Plea was inſufficient in 
Subſtance ; and therefore reſolved by all the Juſtices of C. B. and Barons of the Exchequer, that the 
Judgment be revers'd. | 


4. In Treſpaſs for taking an Ox-hide, the Defendant juſtifies that the 
Mayor &c. ot L. was ſeiſed in Fee of &c. and that it was Damage fea- 
fant, and therefore he took it by Command of the Mayor of L. as Bai- 
lif The Plaintiff replied, that the Place where c. is a Market, and 
that he on a Markit-day bought the Hide in the Market of one W. B. and 
delivered it to F. S. to carry away, who put it in a Basket; and in carrying 

| 11 


Toll. 


it away on His Shoulders trom the Market, the Defendant took it away &c. 
which he is ready to aver &c. Defendant demurr'd, 1ſt. Becauſe having 
(fed Damage feaſant, the Plaintiff's Replication thews this Matter to 
lake irom Defendant his Authority for the Taking, whereas the Plaintiff 
varies from the Manner of the T, ing, and does not conclude Dug eſt eadem 
Kc. 2dly. Becauſe Detencant Juitifies tor a Taking, which is intended 
upon Land Damage feaſant ; bur the Plaintiff's Replication is of another, 
and does not traverſe ; Sed non allocatur ; tor the Plaintiff ſhewing the 
ſpecial Cauſe of the Hide's being there, and that theretore the Defen- 
dant had Colour to take it, but that by reaſon of the Matter in Law 
which he thew'd, his Taking was not juſtifiable, it ſeems that the Re- 
plication was good, and needs no Traverſe ; and that the Concluſion of 
rhe Plea, Quæ eſt eadem Tranigreiſio, is not requilite, he having agreed 
ja the Time and Place of rhe Caption, bur thews Cauſe why it is not di- 
ſtrainable. But Popham held that the Plaintict ought to have travers'd, 
becauſe he does not agree in the Manner ot the Caption; but Gawdy 
and Fenner e contra, becauſe it is his Matter in Law. Adjudged for 
the Plaintii, Cro. E. (2), 628. pl. 21. Mich. 40 & 41 Eliz. B. R. 
Sawyer u. Wilkinſon. . : f 

5. Treſpals for raking of his Sheep, the Defendant juſtified as Servant Cro. E. 710. 
to che Lord B. by Preſcription to take 2 d. for every 20 Sheep paſſing per pl. 34. S. C. 
& trans the Vill; and if it was denied upon Requeſt, to detain one Sheep of 45 * 
every 20 till Payment. Upon Demurrer it was adjudged ior the Plain- that = pre- 
tif, becauſe the Preſcription was not good to take Toll for paſſing in via ſeribing to 
Regia; tor that the Inheritance ot every Man tor paſting in the King's diſtrain the 


S . d 
Highway is precedent to all Freſcriptions; but if the Party ſhews Cauſe DP 1 Eh 
tor the Toll, as It he is bound to repair a Bridge or Cauſeway Sc. This ches Toll 
would be good, but no ſuch is thewn here; but it is clear that a Man was no: 
may preſcribe tor Toll Traverie, becauſe it is a Paſſage over his own good, be- 
Freehold, but not fo for Toll-thorough. Beſides, the Defendant ſhould ef Was 


= <> . againſt the 
bare 11 ewn that the Sheep were paſſing through the Town before he cook Siatute of 


the Diſtreſs, other wiſe it does not ſuit with the Preſcription to diſtrain Mar bridge, 
: VI a ö in. iz. ith v. Shepherd. was not al- 
them, Mo. 574. pl. 793. Trin. 41 Eliz. Smi pherd 8 
that this Statute intended only Diſtreſſes for Rents and Services, and not ſuch Things of which no Di- 
reh can be but in the Highway. And Exception being taken, becauſe the Cuſtom <vas aller” d to be, 
Vat if the Sheep of any Foreigner be driven thro', a Toll ſhould be paid; and if denied by any Foreigner that 
drives them thro”, a Diſtreſs may be taken, and it is not averr'd that he ch drove them thro" was a Foreigner, 
bur only that the Maſter was a Foreigner: Sed non allocatur ; for the Driving of the Servant is the 
Iiving of the Maſter, and if he be a Foreigner it ſuffices. Another Exception was, becauſe he juſti- 
ned cepit & abduxit, and ſays not by Diſtreſs, Nomi ne Diſtrictionis; for that he cannot other wiſe 
phy, This Per tot. Cur. was held a material Exception, becauſe without that ir does not meet with 
the Preſcription Popham thought Toll-traverſe and Toll-rhorough might be by Preſcription, but that 
it ought to be for ſome reaſonable Cauſe which mult be ſhewn, bur no ſuch being alleg'd here, he con- 
ceived the Plea ill. Gawdy and Clench held the Piea well enough notwithſtanding, becauſe being by 
Preſcrivtion, the Cauſe cannot be intended to be known, but fince it might have a lawful Beginning, it 
Is well enough without ſhewirg it; but Gawdy dou ted upon the Reaton of 22 Aſſ. 58. whether ſuch 
Toll might be claimed by Preſcription; Fenner deliver'd not any Opinion herein. But for Default in 
the Pleadirg it was adjudged for the Plaintiff. 


6. In Treſpaſs for raking a Cow, the Defendant juſtifies that the Bi- 
flop of D. had a Fair by Letters Patents with Toll, and that the Plain- 
tilt ſold certain Hides, and the Defendant demanded 1 d. for Toll, which 
the Plaintiff denied, and thereupon he diſtrained: The Plaintiff rep/zed, 
that it was Ancient Demeſne in which he diſtrained, which is found a- 
gainſt him. Jones moved in Arreſt of Judgment, that the Juſtification 
was ill; for Toll is againſt common Right, and here is 20 Grant or Pre- 
ſcription laid for diſtraining; Judgment ſtay' d per Curiam, had not a Non 
Prof. been betore entered. 1 Keb. 342. pl. 14. Mich. 14 Car. 2. B. R. 
Harris v. Hawkins. 5 | 

7. Treſpaſs of Taking, Cutting, and Spoiling fo many Yards of Cloth, 

the Defendant juſtified as to the tak ing by Preſcription to take a reaſonable 
| 4 H Haut 
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Sum for Stallage, and that 55S. was a reaſonable dum; the Plaintiff d 
murr'd, becauſe this was [not] to diſtrain only, but to take and ag 
the Goods until the Sum is paid. 2dly. It is not ſaid certainly Pros 
but a reaſonable Sum; Nor, 3dly, ſhewed how 5 8. was a reasonable 
Sum, that the Court may judge it ſo; But per Twiſden J. The Pre. 
ſcription for a reaſonable Sum is as ſufficient as for Fine ot Copyhold. 
without ſhe wing what Sum; for this 18 iſſuable: But the Juſtification of 
the takins at the Place agreed, and carrying to another out of the County 
fold be travers'd; And judgment tor the Detendant Niſi; for it cannot 
be ſeid Que eſt eadem. 3 Keb. 722, 723. pl. J. Hill. 28 Car. 2. B. R 
Ricroit v Roberts. N ; 
2 Mod. 133. 8. In Treſpaſs for taking his Cattle, the Defendant juſtified by y. 
S. C. and it ſcriptiom to have Toll tor all Beaſts driven over the Manor of B. A {.. 
Arg Ol Verdict tound that the Manor &c. was Parcel of the Poſſeſſions o 
e ee the Priory of B. That the Prior had ſuch a Toll by Preſeription as af. 
a Toll in purtcnant to the Manor; that by the Diſſolution it came to the Crown, and 
rob 'ythe ſo to F. F. in whoſe Right, and as Servant to him, the Defendant juſtified: 
Diſſoſut ion; and conclude, that if the Defendant may claim by a Que Ettate, then 


1 Tudg- 
my To 5 Ic Was argued, Thar 
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ene he they find tor him, it not, then tor the Plaintitf. 
Defendant, Toll may be appurtenant to a Manor, as well as any other Profit ap- 
prender; and tor the Que Eſtate, tho a Thing which lies in Grant 
cannot be claimed by a Que Eſtate directly by itſelf, yet it may be 
claimed as appurtenant to a Manor, by 4 Due Effate in the Manor. And 
to this the Court agreed, and gave Judgment tor Defendant. Mod. 231. 
pl. 21. Hill. 25 & 29 Car. 2. C. B. James v. Johnſon, 
9. It Detendanr preſcribes tor Toll for paſſing the Highway, he maſt fbew 
ſome Cauſe to intitle himfelt to the taking ot it, as by doing ſomethi 


Publick Advantage. Admitted Arg, 2 Mod. 144. Hill. 28 & 29 C 
C. B. in Caſe ot James v. Johnſon. | 


2 Show. 34. 10. In Treſpais tor ?a&2g a * of Oatmeal, the Defendant as to all 
pl. 26. Patt. /d one Onart, pleads Not Gwliy, and as to that he juſtified for Toll in 
A l _ 2 the Market at Penzance, and made a Title to the Market and Toll! 

by the Name Preſcription &c. The Plaintiit rephed that before the Defendant hail any 
OA ill v. Thing in it &C. Oneen Elis. was ſeiſed of the Market, and by Letters Pg. 
P org FU tents, reciting that R. 1. and K. fohn had granted to the Burrongh of Hil. 
ot, Fon, that it ſbould be a Free Burrough, and quit of Toll, of Pontage, Paſ- 
Queen's par-ſage, Stallage, aud Sallage thro all Cornwall ; She incorporated the ſaid Bur 
ticular In- rough, and preſerved to them all the ſaid recited Privileges, Then he ſets 


tere fe oy 1 forth, that he was born in, and a free Burgeſs of Hilton, and ſo exempted, 
recited at All, 


1. The Delendant rejoined &c. that the Burgeſſes of Hilfton had always paid 
d Pember- / 6-471 Ways pa! 

= Gig ir l Toll; And upon Demurrer the Court ſaid it was a Doubt whether this 
had been Toll be within the Word Sallage, or any other particular Word of Dil- 


goon of > Charge, and that the Word Theolonium will not extend to all the Particulars 
% -1rh- > — 


our Recital, ter mentioned. And their Opinion was, that the Charter of Q. Eliz. did 


becauſe it not diſcharge the Plaintiff, and ſo gave ſudgment Quod nil capiat. 2 Jo. 
would and 118. Gill v. Prior. 

ſhould have | | 

paſs'd what the Queen had, but here it refers to King John, and he never had this. Scroggs aid, The 
Queen only paſb'd choſe Tolls which belonged to the Kings of England, particularly which King John 


had, and not thoſe which came to her ſince, and by another Means; to which the reſt agreed, and 
Judgment was given for the Defendant. 


ng of 
| 1 hh 


11. In Treſpaſs for taking 4 Buſhels of Wheat at 4 ſeveral Days, (vi) 

2 in the Market-place in Lanceſton, and 2 more in the Houſe of . H &c. 

The Defendant as to all but 16 Pints, pleads Met guilty, and as to theſe 

Actio non, and juſtifies as Servant to the Mayor and Commonalty of Lan- 
ceſton, and by their Command &c. for Toll in the ſaid Market; and that 

he took the 16 Pints at two ſeveral Markets, (viz.) 12 Pints for 12 Bujhels 
expoſed to Sale &c. and 4 Pints for 4 other Buſbels &c. que eſt eadem captiv. 
w Plaintiff demurr'd, becauſe the taking in the ſeveral Places me 
| the 
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"bs Declaration are not anſwered ſeverally, ſo that it might appear whe- 
'her the Pints of Corn were taken in or out of the Market; tor tho the 
Taking may be juſtified in a Market, yet it cannot be juſtiſied out of it: 
Sed per Curiam, the Plea is good; for it is ſufficient for the Defendant 
to anſwer the Taking in the Vill, and the very Place where taken is not 
material in Treſpaſs, as it is in a Replevin; and had the Taking been 
out of the Market, the Plaintiff ought to thew it. And Judgment quod 
nil capiat. 2 Jo. 207. Paſch. 34 Car. 2. B. R. Specot v. Carpenter. 

12. In Treſpaſs for taking his Corn, the Deſendant juſtified for Toll, 
but did not ſet forth that the Corn was ſold and Exception being taken 
bor this Reaſon, becauſe none can otherwiſe be due, unleſs by ſpecial 
Cuſtom, Judgment was given for the Plaintiff, 2 Lutw. 1329, 1336. 
Trin. 2 Jac. 2. Leight v. Pym. | 

13. Treſpaſs for taking two Lambs at F. The Defendant pleads in Bar 
a Grant of 2 Fairs to W. R. and his Heirs, to be held every Year in F. 
wth all Tolls &c. to theſe Fairs belonging &c. That a Fair was held there 
5 Aug, &c. and that the Plaintiff bought 600 Sheep and Lambs, for 
which 6 8. became due tor Toll, of which he gave Notice; but he re- 
fuling to pay it, the Detendanr, as Servant to W. R. diſtrained the two 
Lambs for Toll, and took and carried them away, which is Reſiduum 
Tranſgreſſionis &c. The Plaintiff replied, that he was Inhabitant in T. 
within the Dutchy of L. and ſo preſcribed to be quit of Tull, and that he 

ave Notice to the Detendanr. 
Toll was expreſsly granted, and therefore none is due by Law. The 
Grant is (as belonging, or accuſtomed to the Fair) which cannot be by 
Preſcription, which ought to be averr'd. 2dly, For thatthe Delendanc 
ſer forth, that he did take and carry away the Lambs for the Toll not 
paid, bur did not ſay Nomine Diſtrictionis, as was reſolved Cro. E. 710, 
"11. in Smith and Sheppard's Caſe ; but in this Caſe it was ſaid that 
he diſtrained the Lambs for Toll. But admitting the Plea good, the 
Court were of Opinion, that the Preſcription for Inhabitants to be 
quit of Toll is good, and fo the Replication and Count being good, 
tho' the Bar was not, the Plaintitt ought to have judgment, and ſo 
he had for this Reaſon. 2 Lutw. 1397. Paſch. 4 Jac. 2. Osbuſton v. 

ames. | 
14. "Treſpaſs for taking Deal-boards ; The Defendant preſcribes to re- 
pair a Wharf, and Ratione cujus to have a Toll of 2 d. per Tun of all Mer- 
Handi se landed within the Manor, (but did not ſay upon the Wharf) and for 
Nou-payment to diſtrain a reaſonable Part of the Goods. The Plaintiff 
replied De injuria ſua Propria, and traverſes the Preſcription ; upon which 
they were at Ilſue, and there was a Verdict tor the Detendant ; and now 
it was objected that this Preſcription was void, becauſe without any 
Conſideration, it being for landing Goods on the Manor, and not on the 
Wharf; ſo that this is as a Toll-rhorough, and without Conſideration, 
and not good. But the Court held, that / is rather Toll-traverſe than 
Tall thoroug h, and gave judgment for the Plaintiff. 3 Lev. 424. Trin. 
W.. Criſpe v. Bel wood. 

15. In Treſpaſs, &c. the Detendant preſcribd for a Fair every Year 
en ſuch a Day, to be held in the Place where &c. and to have rea/onable 
Toll, (viz. inter alia, one Shilling for every double or large Stall, and for the 
Ground near it and about it. U Hive join'd, the Detendant had a 
Verdict. It was moved in Arrei of judgment, that Toll could not be 

due for Stallage, for they are different Things. Sed non Allocatur; be- 
cauſe Tolnetum may well /iznify Stallage, as a general Word for all ſuch 
Duties and Payments. 2. It was objected, that the Defendant had pre- 
ſeribd tor Toll, inter alia, (viz.) 18. for a large Stall, which is incer- 
tan; and fince the Preſcription is intire, the Duty ought to be fo too. 
Sed non Allocatur; for the Defendant need not ſer forth more than whar 
the preſent: Occation required. zdly, The Words wear and about the 
Yall were objected as uncertain and void. Sed non Allocatur; for this 


hall 


Upon Demurrer it was objected, that no 
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5 5 without finding that it was then in Repair; tor it is the Obligation which 


Pear. 


1 
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ſhall be aſcertain'd by the common Uſage of the Fair. And Judgment 

per tot. Cur. for the Defendant, 2 Lutw. 1517. Paſch. or Trin. 12 W 
3. C. B. Bennington v. Taylor. | | 

2 Ld. Raym. 16, In Treſpaſs of Goods taken, the Defendant juftifies, that R. Big, 

Wa 509. of W. was ſeiſed in Fee of a Marker in C. and that he, as Bailiff % 

8 „ train'd them Damage feaſant. Plaintiff replied, a Grant by Letters Paton 

Waizleyv. 10 J. late Bijhep of M. and alleges, that he brought the Goods into the fa. 

Peachy & ket for Sale, when the Detendant took them ot his own Wrong, Tae 

al ae Peſendant, by his Rejoinder, craved Oyer of the Patent, and ſad, th, 

gt Fain Plaintiff did not pay Toll, and therefore Defendant deſired him to remove bi; 
by Raymord Gocds ; which not being done, he diſtrain'd them &c. Plaintitf de. 

Ch. J. Page, murr'd, becauſe Detendant demanded Oyer of the Patent, which Was 

_ bones not pleaded with a Prolert; that he did not allege, that any Toll waz 

me Ard due, nor tor what, or in what Manner, nor that any was denied; and 

ſays it was that the Rejoinder is a Departure from the Bar. The Defendant's Coun. 
never moved ſe] agreed, that the Rejoinder could not be maintain'd : But ſaid, that 
again. the Replication admitted his bringing the Goods for Sale into the Mar. 
ket; but that Plaintiff, before his doing ſo, ſhould have tender'd Stal. 

* zRoll's lage to the Lord's Bailiit; and cited“ 2 Roll's Abr. 123. relating to the 

Abr. Mar- Town of Cambridge. Bur the Court declared, they were by no means 

ket, (B) pl. ſatisfied that Toll or Stallage was due to a Market, without any express 


Jac T 1 Clauſe in the Grant, or Preſcription tor that Purpoſe ; But if theſe Dy. 


Nuington ties were incident to Markers of common Right, they thought that 
Fair's Stallage could not be neceſſary to be tender'd before the Goods were broypþt 
1 into the Market 3 and that it was enough to do it after they were brought 
Doderidge in. And as to the Cale cited out of 2 Roll's Abr. 123. the Ch. J. and 
was e contra Judge Page declared, that they doubted whether it was Law. Accord. 
at a Day be- ingly judgment was given for the Plaintiff, unleſs Cauſe, on Thurſday 
fore. next. 2 Barnard. Rep. in B. R. 161, 162. Trin. 5 Geo. 2. Bigley y, 
Pechey. | 


(M) Verdi. 


x Salk. 248. 1. J F it be found, that the Corporation &c. are bound to repair &c. the 
pl. 4. 8. C. Thing, on Account whereot the Toll is to be paid, ic is ſufficient, 


lies on them to do the Thing, and not the Performance ot the Thing 


12 Mod. itſelf, which is the Conſide ration of the Duty; Per Holt Ch. J. And 


1 W.. Judgment accordingly. Carth. 359. Trin. 7 W. 3. B. R. Vinkinſtone 


8. C. by v. Ebden. 


Name of : 
Uuanckeſline v. Ebden. But ſame Point does not appear. 


See Market | | | 1 

f Fa) arke ( N ) Toll Book. 

Ow. 27. 1. Stole a Horſe, and ſold him in Market Overt; but he enter d 
— e 4 falſe Name in the Toll-Book. This does not alter the Pro- 


by Wag. Perty of the Thing toll'd. Le. 158. pl. 225. Mich. 31 Eliz. C. B 
bum and Gibbs's Caſe. | 5 ; 
Rhodes, "2 


If one takes my Horſe, and ſells it in a Market Overt, and pays Toll for it, though f 


r 


„ FO"Y 


. e 305 


— 


— * — 


1 1 bona fide, and is not conuſant of the tortious Taking. And they adviſed the Plaintiff to diſcon- 


Hill. 30 Eliz. B. R. Wickes V. Morefoots. 


For more of Toll in General, ſee Market, Preſcription, and other 
Proper Titles. 


Tort. 


(A) Oonſtruction of Law, relating to Torts. 


I. F a Man ſells a Diftreſs which he took and impounded, and after 
I rebuys it, and impounds it again, yet the Selling is not excuſed. 
Per Mountague J. And Knightly ſeem'd of the fame Opinion, and 
cited 5 E. 4. D. 35. b. pl. 34. cites in Marg. 2 E. 4. 55. a. 28 H. 6. 
. b. h | 
| 2. The ſame of Trees cut by Leſſee, and by him ſold, and afterwards 8. P. Co. 
by him bought again, and employ'd tor Repairs. D. 35. b. pl. 32. Trin. Litt 53. b. 


29 H. 8. Maleverer v. Spinke. | | e 


Trees, and 


ſells them for Money, and with the Money repairs the Houſe, it is Waſte. Co. Litt. 53. b. 


z. A. deviſed a Term to B. and makes C. Executor, and dies. The 
Executor takes a new Leaſe, which is a Surrender and a Devaſtavit. The 
Dexjſce enters without Aſſent of the Executor, by which he is a Diſſeiſor, 
and then grants his Intereſt to the Executor. Adjudged that this ſhall 
enure as Aſſent of the Executor fir/t to the Term deviſed ; and this makes 
the Deviſee to be in by Right, and then he is in of ſuch Term in 
Eſtate, as he may grant. Mo. 358. pl. 487. Trin. 36 Eliz. Carter v. 
Love. | 
a. When a Man enters, having a good Title, he ſhall nor be ſaid to en- 
ter by a tortious one. Arg. Mo. 363. S 494. in Bullie's Caſe, cires 
12 Aff. where the Lord diſſeiſed his Tenant by Knight-Service, who 
died his Heir within Age. This purg'd the Diſſei/in. So 38 H. 6. Te- 
nant pur Auter Vie is diſſeiſed, Ceſty que Vie dies, he ſhall be Occu- 
pant, and the Diſſeiſin purg'd. 3 
5. A Man cannot apportion his Tort. Cro. E. 651. pl. 6. Hill. 41 
oh B. R. in Caſe of Heliar v. Whitear ——6 Rep. 24. b. Helyar's 
ale. 
6. Where a tortions Poſſeſſor ſhall be liable to azſwer conſequential 
Damages, tho a Poſſeſſor bona fide, ſhall not in. the like Caſe, See 


Hob. 100. in Caſe of Moore v. Puſſey, cires 8 E. 3. 52. and 8 E. z. 
.. | | 


4 


41 7. When 


— 


enters his Name falſely in the Toll-Book, yet the Sale is clearl good, and the Property at- 
if there was no Covin in the Vendee. For the Miſnoſmer of the Party is nothing to him, when he 


tinge bis Suit, and order'd that ſmall Coſts ſhould be aſſeſs d; and it was ſo done. Cro. Eliz. 86. pl. 6. 
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Tout temps Priſt. 


5 . 


+ Priſt, Sum, if Oetendant pleads a Tender, and Refuſal by Plaintiff, 
| pl 2 pet he ought to ſap Uncore Priſt. 10 . 6. 16. b. 11 ID, 6. 27. * 14 


n 


7 When Right and Wrong do meet together, the Right ſhall ever be 
e See 3 Bulſt. 47. in Caſe of Harris v. Auſtin. And ſee Roll 
ep. 214. in S. C. 9 


For more of Tort in General, ſee Diſſeiſin, Natihabitio 
Diſſeiſors, and other Proper Titles. » Releaſe tu 


Tout temps Priſt. 


—— 


(A) Tout temps Priſt. ¶ Aud Uncore Priſt. 


* Br. Touts 1. IN Debt upon Obligation, upon Condition of Payment of a leſ; 


But if the . 6. 23. 

Money was | R 
10 be paid to a Stranger, he need not to ſay Uncore Priſt. And. 4. pl. 7. Paſch. 3 & 4 P. & M. in Cate 
of Pannel y. Nevel. | . | 

Where a Man is bound in 601. to pay 40 J. if he pleads Tender of the 401. in Action of Debt brouekt 
againſt him of the 601. he ought to ſay that he is yet ready, and always has been ready to pay the 401. 
and bring the Money into Court, becauſe the leſs Sum is Parcel of the greater Sum expreſs'd in rhe 
Obligation, and there Refuſal of it ſhall not ſerve, for it is Parcel &c. Br. Tout temps &c. pl. 1, 
Cites 20 E. 4. 1. per Brian & Cur. But Ibid. pl. 33. cites 21 E. 4. 42. 52. That it was held, per 
rot. Cur. in ſuch Cafe, that he need not ſay that he 1s yet ready to pay; quod nota. But it is ſaid, that 
21 H. 6. is contrary, and ſo are ſeveral other Books thereof. 

But if the Obligation be of 691. 10 enfeoff the Plaintiff by ſuch a Day, or to deliver to him a Horſe, or 
ſach like, <vhich is not Money, Tender by the Defendant, and Refuſal by the Plaintiff, is ſufficient for 
the Defendant for ever. And there in Pleading rhe Defendant need not to ſay, that he has been always 
ready, and yet is; but in the one Caſe and the other the Penalty is ſaved. Br. Tout temps &c. pl. 31 
Cites 20 E. 4. 1. per Brian & Cur. 


2. Ik A, covenants with B. to pay him 10 1. after Michaelmas, aid 
before Eaſter; in Debt upon this Covenant, if Defendant pleads, 
that within the ſaid Time he tender d to the Plaintiff the ſatd 101. 
and Plaintiff refuſed it, it is not good without ſaying uncore Priſt 
c. Pill. 1649. between Newton and Newton, in 2 Actiũng. Adjudgd 
upon Oemurrer, Intratur. M. 1649. Rot, - 
3. In Debt upon Obligation, if Condition be, that a Stranger ſhall 
make another Deed to the Plaintiff; if he pleans a Tender to the 
PR Refuſal by him, he need not ſay ancore riſt. 10 
«DB. 19 
. The ſame Law would be, if the Defendant himſelf ought to 
make the Deed. Contra, 10 P. 6. 16. b. 
S. P. per 5. In Debt upon Obligation upon Condition to perform an Award 
Brian & if the Oetendant pleads a Tender and Refuſal of the Sum awarded, 


Tour cms he need not to ſay Uncore Þriſt. 14 H. 6. 23. Curia, Contra 110 
Gs E. | 


4. 1,—But in Debt upon Arbitrement, he ſhall ſay that he has been always ready, and yet is &c. Br, Tout 
temps &c. pl. 31 Cites 20 E. 4. 1. per Brian & Cur. 


6. If 


N 4 r * 
Wen * 2. 


* 8 ks | 


; L 
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6. It f deliver Io |. to another without Deed, to my Uſe, , ke 
: Defeaſance by Deed, if he pays 51. &c. if he pleads a Tender at the 


eeds not to ſay Uncore Priſt. Contra 18 E. 3. 39. b. 
Da Debt upon Obligation, * a Defeaſance is made by ano- S. P. That 


tber Deed to pay a ſmall Sum, ik he pleads Tender at the Oay, de a Ua 


need not to ſay UUCOre Priſt. Contra 18 E. 3. 33. b. core Priſt, 
ö | per Priſot 
ittleton which they took Iſſue that he did not tender. qnod nota. Br. Tont temps &c. pl 4. 
2 * 2 Heath's Max. 124 cap. 5 cites S. C. _——— 8 P. accordingly, 9 Rep. 79. b in 
Peytoc”s Caſe, cites 13 H. 6. 2. a. b. D. 36. pl. 119. Trin. 4 Eliz. Anon. per Dyer. 

% in Debt upon an Obligation, it was held, That where an Obligation is made, and afterwards a 
Defeaſance is made thereof, if he pays a leſſer Sum &c. there, if he pleads the Defeaſance and the Ten- 
der of the leſſer Sum, he need not to ſay, Tout temps priſt; for by the Tender he was diſcharged of 
all. But otherwiſe it is of an * 9p. with a Condition to pay a leſſer Sum. Cro. Eliz. 755. pl. 16. 
piſch 42 Eliz. in C. B. Cotton v. Sir Gervaſe Clifton. | | 


3. The ſame Law is where the Defeaſance is upon a Statute, Contra $ 1 9 Rep, 


22 E, 3.5. | ; Peytoe's | 
Caſe cites 33 H. 6. 2. a. b, 


9. Ik a Man confirms Land to a Man in Fee upon Condition of 
payment of certain Tinne, it he pleads a Tender of the Tinne at the 
Day, he need not to ſay, Et uncore Priſt. Quere 3o All. 11. 

10. lu Detinue of a Horſe, he ſhall not ſay, That he has been always 
ready &c. Br. Tour. temps &c. pl. 31. cites 20 E. 4. 1. Per Brian & 
Cur. — So of Arbitrement. 16 H. 5. J. Ibid. | 

11, It was ſaid, that zz Debt upon an Obligation, it is a good Plea that Heath's 
the Defendant has been a/ways ready to pay &c. if he could have Acquit- Max. 127. 


ance. Br. Tout temps &c. pl. 39. cites 1 R. 3. and Fitzh. Verdict 13, . 4 x 


S. C. and 
adds, that by this ir ſhould ſeem that the Plaintiff in that Caſe ought to offer an Acquitrance as he is to 
demand Rent that is payable on the Ground, Quære inde. 


12. When a Bond is for Payment of Money in Diſcharge of a Debt, Tout 
temps priſt mutt be pleaded, notwithſtanding a Tender; But where the 
Payment of the Money is in Defeaſance of ſome other Collateral Matter, as a 
Bond to fave Harmleſs &c. it need not be pleaded. Arg. 10. Mod. 282. 
cites Co, Litt. 207. a. ne 
13. A Difference taken between a bare Debt and a Penalty to pay a Debt, So in Aſ- 


as an Obligation with a Condition; For in that Caſe it ſhall be ſufficient ſumpſit 


to plead a Tender at the Day without | with] an Uncore Priſt, without 76 ee 


a Tout temps priſt; there he may plead a Tender toperform the Condi- imparl'd ſpe- 
tion, without ſaying, that he was always ready; But when it is for a cially, 


bare Debt, there he muſt plead, Tout temps priſt. And the Court a- 1 
greed the Difference between an Obligation with a Penalty and a bare þ he og 
Debt. Freem. Rep. 205. pl. 209. Mich. 1675. in Caſe of Serle v. Bun- pleaded Ten- 
nion. der, and 

| | ; that he was 
now ready, as in D. 3co. it might have been good, but now it ſeems he 1s eftopped to plead Always ready; 
And Atkins inclined to this, Cæteris abſentibus; Sed adviſare volunt. Freem. Rep. 1 34. pl. 156. Mich. 
1673. in C. B. Bone v. Andrew's.—3 Salk. 220. pl. 9. S. C. but not S. P.— 2 Mod. 70. S. C. but 


not S. P. 
* 


14. If a Promiſe be to pay Money on a particular Day, there a Tender with 2 Salk. 622. 
2 Tout temps priſt is good enough, but it is otherwiſe where the Money $ 
is to be paid on Requeſt ; For there might be Laches betore the Tender. 
Per Holt Ch. J. Cumb. 444. Trin. 9 W. 3. B. R. Giles v. Hart. 


r 
” 


f —— 8 * 8 2 aa A ra 


_ Tout temps Priſt. 


(B) At what Time he may plead this Plea. 


RA 1. ] F the Defendant in the Action of Debt tak 
* Fol. 524. Ettoine and “ comes by the Grand Diſtreſs, "Yet he du e 


„ Tout Temps Priſt. 18 E. 3. 53. b. 
againſt Exe- | 
ctors, they ought to ſay, that they have been always ready, and yet are &c. For otherwiſe the Fi 
render Damages; And they were permitted to ſay ſo at the Diſtreſs ; Quod nota, Br. Tout ai * 
. 37. cites 22 E. 3. and Fitzh. Damages 103. ps &c. 
In Debt the Defendant came at the Diſtreſs, and ſaid that he has been always ready to ay, and 
ard brought the Money into Court, ard the Plaintiff demurr'd becauſe he came at the iltreſ; 
allocarur ; For it may be that he was never warned by the Sheriff, by which he recovered the Su 
dered &c. without Damages, as it ſeems. Br. Tout temps &c. pl. 8. cites 5 H. 4 9. 
128. cap 5. cites S. C. | 
But in Annuity, the Defendant came at the Diſtreſs, and ſaid that he bas been always ready, and yet ; 
pay &c. and no Plea per Cur, becauſe he came at the Diſtreſs. Br. Tout temps &c. pl. 7. cites 2 g * to 
4. z. 


et is 
t non 
M ten. 


Heath's May, 


Heath's 2. Dower Unde nihil habet, the Tenant came at the firft Day, and ſui 
Max 128. 7h at he had been always ready to render Dower, and the Demandant ſaid tha 
cap, es oftentimes before the Writ ſbe demanded Dower and could not have it; ang 
SP. and was received, inaſmuch as it was at the firſt Day. And it is ſaid elſewhere 
does no this is inaſmuch as the * Heir is in by Title, but Contra in Coſinage 


Wrong till Aiel & Mortdanceſtor; for this is to diſaffirm the Title and Eſtate oft} 
a Demand pe sf © : e the Diverſity for th ſuch A | = 
made Co. L. Tenant; not erlity for there ſuch Averment ſhall not be taken. 


33. a. Br. Touts temps &c. pl. 34. cites 2 H. 4. J. 
| 3. In Debt the Defendant join*d Iſſue for Part, and as to the reſt tender: 

it in Court, and ſaid, that he has been always ready, and yet is, and ſaid 

that he rendered it to the Plaintiff at the Summons, and Attachment. and 
S p. Er Diſtreſs in London &c. Br. Tout temps &c. pl. 11. cites 11 H. 4. 55, 
Tout temps 4. In Dower, Kſſoin caſt for the Defendant does not eſtop him to ſay, that 
&c. pl. 36. he has been always ready, and yet is, to render Dower in Caſe the De. 
cites 5 H. 7. mandant will render him his Evidence concerning his Land which he 
Hearh's has by Deſcent &c. For che Eſſoin may be caſt by a Stranger, and there- 
Max. 128. fore ſhall not prejudice the Tenant ; quod nora, per Cur. Br. Tour temps 


cap 5. Cites &. pl. 20. cites 14 H. 6. 4. 
ſame Caſes. 


Heath's 5 In. Dower, the Tenant ſaid, That be has been always ready to render 
Max. 128 Dower, and get is, to which the Demandant ſaid, that to this he ſhall nu 
* ces be received ; For at ſuch a Day the Original was returnable and the Par- 
Br. Tout ties appeared, and rhe Demandant made her Demand, and the Defendant 
temps &c. imparied, and had Day ſuch a Day; And per Aderne J. and Danby Ch. 


Dn 1 J. this is an Eſtoppel, to ſay that he has been always ready &c. Br. Tout 
In Pebt temps Cc. pl. 27. cites 5 E. 4. 141. 
upon an Ob- 
ligation, the Defendant, after Oyer of the ſame, imparled, and now pleaded that he was ready to pay the 
Money at the Day ard Place, and that none was there to receive it, and that he is now ready, and ten- 
dered the Money in Court, and ſaid not Tout temps, and a good Plea as it ſeems ; tor he had excuſed the 
Forfciture by the Plea above, and he ſhall not be eſtopped by the Ingparlance to plead the Plea above, per 
ſeveral Juſtices, but Lennard Cuſtos Brevium aliter ſentiit. D. 300. pl. 37. Paſch. 13 Eliz. Anon.—Cro. J. 
627. pl. 22. Mich. 19 Jac. B. R. Steward v. Coles. S. P. and the Plaintiff offered to demurr becauſe the 
Defendant did not plead Tout temps priſt, and tho? he tendered it at the Day, whereby he ſaved it for 
the Time, yet if he pleads not this Plea, it ſhall be intended that he has forfeited his Obligation, and 
whether he ſhould have Judgment or no was much doubted: So that the Defendant durſt not infilt 
upon his Plea ; bur by Direction and Mediation of the Court he paid 5001 in Satisfaction of the 
Debt, and 100 J. Colts and Namages. "Tis true in Debt upon Bond ſuch Plea is good afrer Im- 
parlance, becauſe it is to ſave the Penalty. Arg. cites D 300. but when a ſingle Duty is demanded, and the 
Party is intitled to Damages for Non-payment, the Plea of Tout temps priſt is not good. Arg 2 Mod. 62. 
Anon. (And Judgment according to the laſt Part of the Diverſity.) — The Caſe of D. 300 is good 
Law. Per Holt. Cumb. 334. Trin. / W. z. B. R. Broom v. Pine, 


Aſſumpſit 


a 3 OT TOON C BRIT KeE 74, 
Tout temps Priſt. 309 

Iſumpfit for Money due for Work, The Defendant has a ſpecial Imparlance, Salvis omnibus excep- 
tionibus tam brevi quam narrationi (& advantagiis omitted) and then comes and pleads that he tendered 
him the Mpney, and was always ready to Pay him, and Uncore priſt. The Plaintiff in his Replication 
chens, that the Defendant did imparl Ut ſupra, and demands Judgment, whether or no; after this Im- 
arlance, he ſhall be permirced to plead a Tender, and that he was always ready. And it was inſiſted, that 
þ a Contrad t on after an Imparlance, to plead he was always ready; For if he were ready, why 
Jig he imparl ? Beſides, the Entry is ſaving all Exceprions ro the Writ and the Declaration, and he 

hall not have More than he has reſerved, and cites Br. Tout temps priſt 27 accordant. 2 H. 6. 13 Wind- 
bam] ferbaps if you had pleaded your Tender, and that you are Now . as it 1s pleaded in Dyer 

«oo. it might have been good; But now it ſeems that you are eſtopped to plead that you were always 

ready. Ard Arkins inclined hereto cæteris abſentibus, ſed adviſare volunt, Freem. Rep. 134. pl. 159. 
Mah. 16-3. Bone v. Andrews in C. B. | [ 
It cannot be pleaded in an Incebitatus Aſſumpfit after Imparlance ; for it is contradictory to 
ſoch Plea, for the Money was due on the Day of the Aſſumpſit. Carth. 413. Giles v. Hart —— 2 Salk. 
622. Pl, 1. Mich. 9 W. 3. 8. C. — 12 Mod. 152. 8. C. | | | 

dein Debt for Rent, The Defendant imparles generally,and then pleads Tout temps priſt. The Court 
heid tu is Plea could not be pleaded after a general Imparlance ; For it is * contradictory to ſay, he was 
always ready, or yet to take Time to Anſwer to the Declaration. Freem. Rep. 205. pl. 209. Mich. 
-F. Serle v. Bunnion. 
: 55 p. Per Holt Ch. J. Comb. 334. Trin. ) W. 3. B. R. in Caſe of Broom v. Pine. 8. P. 
2 Mod 62 Anon. ; | | | 

One mult plead Tout temps priſt always before e 12 Mod. 72. Paſch. 17 W. & M. Anon. 
. ll. Mich. 7"W. 3. in Caſe of Wigmore v. Veale. | 

Upon Point of r of Jender this Diverſity was taken by Holt Ch. J. That Tender at the Day is 
no Plea to a ſingle Bill but only in Bar of Damages, in which Caſe you muſt plead it before Imparlance 
with a Tut temps and Uncore Wil & protert &c. but Tender at the Time is a good Plea to a penal Bond 
in Bar, becauſe it ſaves the Fortciture, and therefore may be after Imparlance. 12 Mod. 3 54. Paſch. 
12 W. z. in Cale of Horne v. Luines. — But the Reporter cites 1 Inſt. 207. a. 21 Ed. 4. 25 pl. 39. and 
ſavs, This ſeems to hold only where the Penal Bond is for doing a collateral! Thing and not where 
it is for Payment of Mone), but ſays, Vide the Caſe in Dyer 300. a. That in Caſe of a Bond for Pay- 
ment of Money, he may plead Tender and Uncore priſt after Imparlance. 12 Mod. 354. In Caſe of 


Horne v. Luines. 


6. In Debt, at the Capias the Defendant came and found Surety, and had 
Superſedeas, and tender'd the Money, and ſaid that he has been always 
ready &c. and yet is, and tender'd the Money. And per Littleton, He 
may plead this well, becauſe he was return'd Nihil upon the Original, 
and had not Conuſance till the Capias. Contra if he had had Conuſance 
betore, Br. Tout temps &c. pl. 30. cites 8 E. 4. 9. 

n. In Detinue of diverſe Parcels, Tender of Part is a good Plea to it before Heath's 


Verdict &c. Br. Tout temps &c. pl. 39. cites 1 R. 3. 2 = I 2 


hut if there be a Verdict, then is the Sum of the Value made a Thing entire, whereof the Plaintiff is 
not bound to receive Part without the whole. | 


2, In Debt upon a /ingle Bill, or for Rent, the Plaintiff declares that 
the Defendant hath nor paid him Licet ſæpius requiſitus; the Defendant 
may plead that he was always ready and ſtill is ready, and pray Judg- 
ment of Damage; and then the Plaintiff, if he will have Damage, muſt 
reply, and ſhew a ſpecial Requeſt; Per Holt. Comb. 334. Trin. 7 W. 3. 
B. R. Broom v. Pine. - 
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(C) Tout temps Priſt. ¶ And Uncore Priſt, after Verdict 
for Defendant on the Jender.. | 


9 the Defendant be to pay a leſs Sum, and Defendant pleads a 
Tender at the Day with an Uncore Priſt, if the Plaintiff refuſe 
the Money, and rakes Iiſue that he did not tender it at the Day, and it 
is lound againſt him, he has not any Remedy for the leſs Sum, 18 
E. 3. 39. b. Quere. 53. b. Queære. 25 E. 3. 45. b. Quere. 

2. So ik he pleads Payment of Part, and Tender and Refuſal of the 
Reſidue with an Uncore Priſt, ND Fat refules the Doney, o 
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a. . 


takes Iſſue that he did not pay the Sum alleg' d, and this is fan 
againft him, he ſhall not have the Reſidue of which Defendant — 
ed Uncore Priſt. Contra 22 E. 3. 5. Curia. 
. But he might have taken that Money atter the Iſſue joined. 22 
+ 3. 5. | | 


_—_— * 


— 


(D) How the Pleading ſhall be. Where he ſhall b;,; 
the Thing, [viz. Money] into Court. . 


I. I F a Pan pleads a Tender of Money with an Uncore Priſt &c. j 
1 is no good Plea without bringing the Money into Court. 
Mich. 1650, between Withan and Little adjudged upon Demurrer, 
Intratur Pill. 1649. Rot. 121. 
Debt upon 2. In Debt upon Obligation, tf Condition be to pay a leſs Sum at D 
an 0%icatio" if Delendant pleads a Tender and Refuſal, with an uncore rf, 
that if be lt 18 not ſufficient to ſay Uncore Priſt at ſuch a Place, butt he ought to 
pay'd 101. bring the Money into Court. 11 I, 6. 27. 
at D. ſuch 
a Be that then &c. And he ſaid that he was there that Day, and tendered it, & hoc ec. Tirwhit ſaid, 
You ought to tender it in Court now. Et non allocatur; for he is not bound to pay it at another Place 
than is compris'd in the Condition; As in Replevin the Defendant avow'd, the Plaintiff alleg'd Tender 
upon the Land Tempore Captionis, and he refuſed, and good without Tender now; for the Rent is 
only payable upon the Land. Br. Tout temps &c. pl. 35. cites 5 Hf. 4. 18. Br. Tender, pl. 6. 
cites S. C | 

But in Debt by Obligation of 60 1. upon Condition to pay 10 l. at ſuch a Day and Place, the Defendant 
ſaid that he as ready at the Day and Place, and offer'd &c. and the Plaintiff refuſed, and the Plea chal. 
leng'd, inaſmuch as he did not ſay that he has been always ready after, and tender the Money in Curt; and 
the Defendant ſaid that he is not bound to tender it, unleſs at the Place expreſs'd in the Condition. 
And yet per tot. Cur. He ought to tender it Now. Contra 5 H. 4. 18. ſupra. But this Book is taken 
for the beſt Law at this Day. Br. rout Temps &c. pl. 43. cites 7 E. 4. 3. 

So where the leſs Sum was to be paid at the Holt in the Manſion-houſe of the Obligor, at a certain 
Day, and the Obligor pleaded thar he was ready at Holt to have paid, but Nobody came to receive it, 
but did not ſay Uncore Priſt; and therefore held no Plea. And. 4. pl. 7. Paſch. 3 & 4P. & M. Pan- 
nel v. Nevel. —D. 150. pl. 34. Trin. 3 & 4 P. & M. S. C. And becauſe he did not ſay Uncore Priſt, 
with a Tender of the Money in Court, nor ſay Uncore Priſt to pay at the Holt, the Court without Ar- 
gument adjudg'd it no Plea ; but that it would be otherwiſe if the Condition had been to do a collateral 
At, and not to pay Money, which is of the Nature of the Sum in the Penalty, and the very Duty, by Intend- 
ment of Law, for Surety whereof the Obligation of the greater Sum was made, and cited 7 E 4. But 

r Catlyn and Griffin the Attorney General, the Law is not ſo, becauſe the Place of Payment is Par- 
cel of the Condition, and it ought not to be paid elſewhere. And ſo is the Diverſity in 5 H. 4. where a 
Place of Payment is put, and where not &c.——Bendl. 54. pl. go. S. C. adjudged no Plea by all the 
Tuſtices, becauſ: the Sum remains a Debt ſtil], notwithſtanding the Tender at the Holt; and cites 7 
E. 4. according to this Judgment, tho' in 7 H. 4. it was adjudg'd contrary ; but they did not hold this 
to be Law now. And the Reporter adds a Quzre, if he had pleaded that he was Uncore Priſt to pay 
this Sum at the Holt aforeſaid, whether this would have been a good Plea? h 


Debt upon 3. The ſame Law ts, where the Condition is to perform an Award, 
Obligation up- Which was to pay a Sum at D. It is not good to ay, Ready at L. 


on Condition to 8 

and io 4-- (Admitting that he ought to ſay ancore Priſt. Contra xx Þ, 6. 27: 
bitrement; the a | | 

Defendant pleaded that the Arbitrators awarded that be ſhould pay in ſuch a Place, which he has been always 
ready to pay, and yet is, and did not tender the Money in Court; And yet good by the Opinion there, 
becauſe it is payable at another Place, and he is ready to perform the Award. And ſo it ſeems that if 
the Place certain had not been in the Award, he ought to have tender d the Money in Court. Br. Tout 
temps &c. pl. 41. cites 11 H. 6. 27. 5 


4. In Aſſiſe of Rent the Tenant pleaded to part a Releaſe, and to other Part 
Diſſei/in of the Land for a Time, to ſuſpend the Rent, and to the reſt that he 


has been always ready, and yet is, and tender'd the Money in Court; 
Nota. Br. Tout temps &c. pl. 25. cites 8 Aſſ. 35. | 
| 5. Ou. 
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Covenant by the Leſſee againſt the Leſſor for ouſting him of his Term, 

the Defendant pleaded in Bar a Clauſe of Re-entry for Rent Arrear, and the 
Plaintiff to Part of the Rent pleaded Accord to reconp it for boarding the De- 
-ndant, and to the reſt pleaded Tender, and that the Defendant refus'd it 
und ouſted him, and yet is ready &c. and tender'd the Money in Court; 

20d nota, and demanded Judgment, and pray'd Reſtitution, and his 
Term and Damages. Br. Tour remps &c. pl. 5. cires 47 E. 3. 24. 

6, In Treſpaſs the Defendanr pleaded Arbitrement to pay 10 J. &c. This 
:: no Plea, per Marten, if he does not ſay that he has paid it, or ſay that 
he has been always ready, and yet is, and bring the Money into Court, 
and this ſeems to be where the Day ot Payment is paſt, Br. Tout temps 
&c. pl. 15. cites 8 H. 6. 25. | 

7. In Debt the Defendant as to Parcel ſaid that he has been always ready 
to pay, and yet is, and brought the Money into Court, and to the ref pleaded 
in Bar, the Plaintiff pleaded in Eftoppel to the ſaying that he has been always 
ready &c. for that he imparl d the laſt Term; Jugdment if he ſhall be receiv'd 
to ſay that Always ready & c. And per Danby, the Plaintittthall not have 
the Money here t Il the other Iſſue be tried, and this by reaſon that the 
Damages ſhall not yer be tried till the other Iſſue be tried; but per Pri- 
ſor, he may have Judgment of his Debt of this Parcel, and his Da- 
mages, & Ceſſet Executio; tor thoſe may be well aſſeſsd by the Court 
as to this Parcel, but the Plainritt ſhall not have it till the other Iſſue be 
tried, by Reaſon that the Coſts ſhall be entire, which cannot be tax'd 
till the other Iſſue be tried; and when the Plaintiff pleaded the Eſtoppel 
above, the Delendant pray'd to have his Money again. And per Pri- 
ſor, he ſhall re- have it; quod non fuit conceſſum; for he has confeſs'd 
of this Part. And by him, if the Plaintiff will relinquiſh his Eſtoppel, 
he ſhall have Delivery of the Money without Damages and Coſts; and 
the Plaintiff atterwards rel inquiſh'd the Eftoppel, by which the Money 
was delivered to him. Br. Tour temps &c. pl. 22. cites 36 H. 6. 13. 
3. Debt upon an Obligation of 1o J. to pay 40 5. ſuch a Day; the De- Heath's 
fendant pleaded Payment of 20's. at the Day, and that he offer'd 20 5. Re- Max. 1 brad 
ſidue there the ſame Day, and the Plalntiff refuſed it, and that he has been 867 oy 
always ready to pay it, and yet is, and tender'd the Money in Court, and the 
Plaintiff” tender'd to aver that he did not tender the 20 s. at the Day. Per 
Cur. Now the Defendant ſhall have the Money again, and fo he had; 
and if the Iſſue be found tor the Plaintiff the Obligation is for feited, and 
if it be found for the Defendant, the Plaintiff has loſt the 20 8. Quod no- 
ta; for he has refuſed it by Matter of Record, and took the other Iſſue 
at his Peril, Br. Tout temps &c. pl. 32. cires 21 E. 4. 25. 

9. In Indebitatus Aſſumpfit, & quantum meruit, the Plaintiff laid a ſpe- 
cial Requeſt at ſuch a Day and Place, and that the Defendant refuſed to N 443, 
pay, the Defendant pleaded that ſuch a Day before the Requeſt, he tender'd, Hoft thouęht 


ol 


and the Plaintiff refuſed, and that afterwards Semper paratus fuit, & pro- they ſhould 
ert hic in Cur. Holt Ch, J. ſaid, that where the Agreement is to pay at à have ſaid, 
certain Time, there a Tender at that Time, & ſemper paratus, is a good mat all 


Plea; but where the Money is due, and payable immediately by the Agree- r arr 


ment, there the Defendant muſt plead Semper pararus from the Time of they were 


the Promiſe. 2 Salk. 622. pl. 1. in Caſe of Giles v. Hart. — 4 Soy 

| | | tali Die 
tendred &c, 3 Salk. 343. 8. C—Carth. 413. S. C. ard adjudged ill upon Demurrer, becauſe 
the Defendant has not ſaid any Thing as to the Time between the Promiſe and the Regueſt,, and the Money 
Was due on the Day of the Promiſe; and therefore rhe Nefendant ſhould have pleaded the Tender on 
that Day, and that he from thar Day was always ready; for the ſpecial Requeſt laid in the Declaration 
15 only Surpiuſage, and therefore the Day on which the Requeſt was made is immaterial ; and when 
 cethe Cauſe of Action accrued, a ſubſequent Tender could not take it away. But Per Holt Ch ]. 
In theſe Caſes, the beſt Way of Pleading is to plead generally Semper paratus &c. & profert hic in Cu- 
ria, without pleading any Tender. — If he pleads that he was always ready, this refers to the Time of 
the Promiſe made, and not to the Time of the Tender; Per Holt Ch. J. Ld. Raym Rep. 254. S C. 
and ſays that judgment was given for the Plaintiff, and that if the Defendant had pleaded Tout temps 
Priſt, the Plaintiff ſhould have replied, and ſhe wn the Requeſt, and the Time when it was made, 


10. There 


"es . 1 — 
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N 1 10. There 18 a Difference between Debt and Aſſumpſit; tor in Debt the 
ona B. Damages are but acceſſary, but in Afſumplit they are principal ; there. 
condition's fore in Debt the Defendant may plead in Bar ot the Damages; but in 
to pay Mo- Aſſumpfit he mutt plead Semper paratus, with a Profe rt in Cur, and de 
ney at a Day mand Judgment de Ulterioribus damnis. 2 Salk. 623. pl. 1. Mich, , 


certain, i' W. 3. B. R. Giles v. Hart. 
dant pleads a Tender at the Day, and that he has been always ready &c. it is good. But in Aſſu 


the Defen- 
or Debt upon a ſingle Bill, he muſt plead, that he has been always ready, Ld. Raym. Rep. 
Holt Ch. J. in Cate of Giles v. Hartis, ——3 Salk. 353. K G. ym. Rep. 25 


mpſit, 
4 per 


11. In Debt upon Bond, with Condition to pay the Money, if the 
Defendant pleads a Tender with adhuc Paratus, he ought to bring the 
Money into Court; becauſe it is Parcel of the Demand. Per tot. Cur 
E.. Raym. Rep. 643, 644. Hill. 12 W. 3. in Caſe of Horn v. 

ewin. 


(E) Where he ſhall bring the Thing into Court 


In Detinue of I. F the Thing tn Demand be fo nderous, that it cannot be car. 
a Cheſt of ried, he may plead Uncore rift, without bringing it into 
Charters, it Court. II ID. 6. 29. b. 30 All. 10. | 


3 — 2. But in ſuch Cale he oughr ro plead ſo; that is to ſay, that it is 


came into (0 ponDerous, that it cannot well be carried. 11 H. 6. 29. b. 30. If, 
their Hands 10. Id pleaded. 

enſeal'd, as L 

Executors; and that they have been always ready, and yet are, to deliver them, &c. unleſs they offer 
them to the Court, or ſay that they are ſo ponderous, that they cannot bring them here for the Weight; quod 
nota, per Cur. Br. Tout temps &c. pl. 3. cites 9 H. 6. 65. 


Heath's 3, In Ward, he, who pleads that ſuch a Writ is brought againſt him, 
Max. 125. and that he is ready to deliver to whom the Court ſhall award, and ſays, 


1 65 cntes that he does not claim any thing but by Cauſe of Nurture, ought to have 
The Defen- the Infant ready at the Bar. Br. Tout temps &c. pl. 17. cites 24 E. 
dant in Writ 3. 31. 

of Ward ' 

pleaded, 7; hat he claim'd nothing &C. but for Nurture ; and that M. has brought ſuch a Writ acainſt tim; 
and pray d, that they interplead, and that he is ready to render him to whom the Ccurt ſhall award; but he has 
not the Body ready; for it 1s in Peril of Death, and in Peril of Vater at S. Et non Allocatur. But it was 
awarded, that the Plaintiff recover the Marriage. . 70 of the Damages; quod nota, For Green 
ſaid, that to thoſe Matters the Plaintiff cannot have Anſwer &c. Quere if this be the Reaſon. Br. Tout 
Br. Gard. pl. 49. cites 24 E. 3. 66. S. C. Heath's Max. 125. 


temps &c pl. 19. cites 24 E. 3. 
Cap. 5. Cites S. | | | | 

Where t<o ſeveral Writs of Ward are ww and the Defendant ſays be is ready to render the Infant 
to whom the Court ſhill award, and has not the Infant, there he ſhall find Mainpriſe to haye the In- 
fant there at the Day. Br. Touts temps, pl. 38. cites 8 E. 3. and Fitzh. Gard. 25. Heath's Max. 


125. Cap. 5. Cites S. C. 


Br. Arbitre- 4. He who pleads Arbitrement in Treſpaſs, to give a Piece of Cloth, ſhall 
ment, pl. 12. ſay, that he has been always ready to give it, and yet is, and bring the 
3 Cloth into Court; quod nota. Br. Tout temps &c. pl. 9. cites 5 
Heath's Max, $5. In Detinue of 10 Ouarters of Barley, the Defendant, as to four .Ouar- 
126. Cap. 5. ters, ſaid, that Z o guar od Bo 66. to delle them 5 Jo L Is, 
cites S. C. which he could not have in Court for Portage, but is ready to deliver 
them &c. and to the reſt waged his Law. And the Plaintiff to the four 
Quarters ſaid, that after rhe Bailment, and before the Action brought, 
he requir'd him at D. in the County of S. and he refuſed &c. Br. Touts 

temps &c. pl. 28. cites 6 E. 4. 11. | 
It (F) Uncore 
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F) Uncore Pr iſt. Neceſſary to be pleaded, or not. In 
. what Caſes. 


. IN Audita Onerela, the Plaintiff declared upon Defeaſance to pay 
101. at ſuch a Day, and 101. at another Day, and that he paid the 

firſt Sum at the Day, and tender'd the laſt at the Day, and he refuſed, and 
he is get ready to pay, and tender*d the Money in Curt; quod nota. Br. 
Tout temps &c. pl. 6. cites 47 E. 3. 25. | 

2. Debt upon an Obligation. Newton ſaid, It is indorſed upon Condi- 
tion, that if F. NM. ſpall ſtand to the Award of W. P. of all Matters be- 
rween him and the Plaintiff; if the Award be made before ſuch a Day, 
or that the ſaid J. N. render himſelf to the Plaintiff about the ſame 
Pay, that then &c. And ſaid, that the Arbitrators did not make an 
Award ; but the ſaid ]. N. about the aforeſaid Day, profer'd Himſelf to the 
Plaintiff, and he refuſed him, & hoc &c. Judgment fi Actio &c. Caund. 
ſaid, You ought to fay, that you are yet ready, As upon Obligation of 
401. to pay 20 J. But the Court held the Plea good, and a great Diver- 
ity between the Cafes. The Reaſon ſeems to be, inaſmuch as the one is 
10 do an Act dehors, and the other of Payment of Money. Br. Tout 
temps &c. pl. 21. cites 14 Hf. 6. 23. | 

z. In Debt upon ax Obligation of 20 J. to pay 101. if the Defendant Br. Tout 
pleads Tender and Refuſal, he thall fay, that he has been always ready, temps Priſt, 


and yer is, and tender tne Money in Court. Br. Dette, pl. 98. cites 22 2 2 rds 
| has no other 


H. 6. 39. 

8 a i | Remedy bur 
upon the ſame Obligation .S. P. Ibid pl. 6. cites 37 E. 3. 25.-——S. P. Ibid. pl. 44. 4 e. 
- —Heath's Max. 124. cites S8. C. S. P. For this is Parcel of the Sum in the Obligation ; per 
- Cur. Br. Tout temps Priſt, pl. 1. cites 19 H. 8. 12. 


4. But if it be upon an Obligation zo fand to the Arbitrement, which Br. Tour 


awards to pay 10 J. before Chriſtmas, and Debt is brought after Chriſtmas, temps Priſt. 
. pl. 16. cites 
and he pleads Payment and Retuſal, he need not ſay that he has been 8 C. per 
always ready, and yet is &c. Br. Debt, pl. 98. cites 22 H. 6. 39. Newton; for 
: | he cannot 
be ready to pay before the Day, where the Day is paſt. Contra by him, if it had been to be paid ar a 
Day which is to come, and in this Caſe he may have Debt upon the Arbitrement, over and above the 
Obligation. | 
S. P. Br Ibid. pl 44. cites 16 H. 5. -. For the Sum awarded by the Arbitrement is not any Part of 
the Sum in the Obligation. Heath's Max. 128. cap. 5. cires S. C 
8. P. Ibid. pl. 1. Cites 19 H. 8. 12. For it is an exterior and collateral Act. ; 
S. P. Arg Show. 129. in Caſe of Carter v. Downiſh, cites 1 Inſt. 207 Peptoe's Caſe, 9 Rep. 79. 
—58, P. per Littleton. But by him, iu Action of Debt upon Arbitrement, he jball ſay, that he has been 
«lays ready &c. Quod non negatur. Br. Tout temps &c. pl. 4. cites 33 H. 6. 3. 


5. B. brought Debt for 4o .Onarters of Malt, and counted upon 2 Obli- This ſeems 
gations, in which the Defendant acknowledged himſelf ro owe 20 Quar- to come 


ters, to be deliver'd at L. ſuch a Day, and if he fail'd, to forfeit 40 he rd 


Quarters; and averr'd, that he did nor deliver the 20 Quarters. The P. 150. pl. 
Defendant pleaded Tender, and that the Plaintiff refuſed to receive them. $4 that rhe 
judgment &c. The Plaintiffdemurr'd, and had judgment; and he re- Thing to be 


Wc g : 1 paid is of the 
mitted 20 Quarters & e. For Detendant ought to have laid, that he was hn: 


Uncore priſt to deliver the 20 Quarters. D 24. b. pl 154. Mich. 28 H. the Sum in 


8. cites Trin. 12 H. 8. Brickhead v. Wilſon. the Penalty, 

| and the very 
Duty by Intendment of Law, for Suretv whereof the Obligation of the greater Sum was made. — 
9 Rep. 79. a. b. Mich. 9 Jac. C. B. in Peptot's Cali, cies it as held in 2$H 8. according to Car- 
rel's Report of it, that the Obligor needs not plead it with an Uncore Priſt; becau'e this Corn is Bonum 
Ferkuxum, and it is a Charge to the Obligee to keep it. Co. Litt. 107. a. accordingly. 
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6. In Debt upon an Obligation of 201. which is indorſed, to pay to the 
Plaintiff ſo much Money for ſuch a Treſpaſs as F. NM. fhall aſſeſs, it is a 800d 
Plea, that F. N. aſſeſs d 10 l. which he offer'd to the Plainiff, and he .. 
fuſed, without ſaying that he is Uncore Priſt, and rendering the Money in 

Court; tor it is an exterior and collateral Act. Br. Tout temps &c. pl, 
1. Cites 19 H. 8. 12. ; 

7. Where J. S. is bound to me in 201. that W. ſhall perform the Covenant 
contain'd in a certain Indenture &. which Covenant is, that V. ſhall pa 
to me 10]. &c. if the Defendant ſays, that W. tender d the Money to 4 
and refuſed it, this is a good Plea, and need not fay, that he is Uncore 
Priſt, and render the 101. &c. And the Reaſon ſeems to be, inaſmuch 
as the Defendant is a Stranger to the Payment, And alſo the Condition i; 
to perform the Covenants in the Indenture; and it is not as an Obligation 
of 20 J. upon Condition that the Obligor thall pay 10 l. by a Day 

Note the Diverſity. Br. Tout temps &c. pl. 2. cites 27 H. 8. 1. | 

8. A Legacy is deviſed to H. and the Executor gives Bond to perform 
the Will, and yet he is not bound to tender the Legacy without Requep, 
And in Debt upon the Bond, Tout temps Priſt, and Uncore Priſt, is 3 
good Plea; tor the Bond has not alrer*d the Nature of the Legacy, but 
the ſame remains payable as before upon Requeſt. Le. 17. pl. 20 Paſch, 
26 Eliz. B. R. Fringe v. Lewes. 

9. In Debt on Bond, no Place being named, if the Defendant plead; 
that the Plaintiff was beyond Sea at the Day, he ought to ſay Uncore 
priſt. Sid. 30. pl. 7. Hill. 12 Car. 2. B. R. Hobſon v. Rudge. 

Raym. 416. 10. Condition ot a Bond was to pay Money to B.“ Adminiſtrators with. 
S. C. accord- in 2 Mon hs after B. s Deceaſe ; tho no Letters of Adminiſtration were grant. 
ingly. ed within 2 Months after B.'s Deceaſe, yer to an Action of Debt tor the 
2001. Detendant muſt plead Uncore priſt; tor the Debt is not loft, 2 
Show. 143. Mich. 32 Cai. 2. B. R. Lee v. Garret. 
* Per Gould. 11. Uncore Priſt is zo where neceſſary but where the Duty is * demanded; 
Where the here is only Covenant, which is not to recover the Duty, but Damages. 
2 3 But were it otherwiſe, whereſoever the Money is payable to a Stranger, or 
quires a De- at 4 particular Place, there needs no Uncore priſt. Arg. and Judg- 
mand, a Bond ment accordingly. Show. 129. Mich. 1 W. & M. in Cate of Carter y. 


for doing Downith. 
thereof 1s not 


forfeitedtill Demand; and in that Caſe the Defendant muſt take Advantage of the Want of Demand, by 
leading that he was always, and till is ready to pay it; for if he plead Performance generally, and 
laintiff aſſigns a Breach in his Replication, the Defendant ſhall not rejoin, and allege Want of Ve- 


mand; for that would be a Departure; quod Holt conceſſit. 12 Mod 414. in Cale of Levins v. Ran- 
dall, cites 1 Cro. 76, 77. | 


12. There is no Neceſſity for Uncore Priſt in any Caſe of Covenant 
where Damages, and not the Debr, is in Demand ; Per Pollexten Ch. ]. 
Show. 130. 3 v. Downiſh. 8 8 a 
13. Debt on Bond conditioned to pay to Obligee, or ſuch as he ſhould ap- 
point, he appoints it to be paid to J. S. and the Detendant tender d it to 
S. who retuſed, it is good without an Uncore Priſt. Arg. Show. 139. 
in Caſe of Carter v. Downiſh. | 


(G) Uncore Priſt. Neceſſary to be pleaded, or not. 1 
_ ephat Actions, and How. 


I, AT: of 10s. Rent, and 40 Acres of Land put in View, and By 
Tenant ſaid that the Plaintiff himſelf is ſeiſed of 15 of the Acres, n 


he himſelf is Tenant of the reft, and laid that he has tender d the Services / o 


—— — reeg—ocommces — —ä— 2 


i Portion ot the Land Which he has, and yet is ready &c, Br. Tour 
temps GCC. pl 24. cites 4 Atl. 5. | 
2 In Dower the Tenant ſaid that the Demandant detained from him cer- S. P. And 
-1Mences concerning the ſame Land, and if the will deliver the Evi. the Deman- 


tain EOIFEHCES | He dant ſaid 
gences, he is and always has been ready to render Dower, Judgment 25 * 


Kc. Br. Tout temps &c. pl. 13. cites 14 H. 4. 33. and always 
s I has been 
nder the Evidences, Prift ; oy which ſhe had Judgment immediately; and yet it does not appear 
. rel the Evidence to the Court. Br. Tout temps &c. pl. 14. cites 21 E 2. 8. 118 
0 Uncore Priſt is no Plea in Dower, unleſs an actual Aſſignment is made. Arg. and ſens admitted. 8 
Mod. 23. Hill. ) Geo. 1. 1721. in Caſe of Spiller v. Adams. 


= 
—— 


3. Annuity of Arrears by 5 Years, the Defendant ſaid that it was granted Heath's 
10 be promoted the Plaintiff to a cumpetent Beneſice, and he tender'd to him Max. 126. 
tent Bent ice pending the Writ, and he refuſed; and a good Plea with- g es 
25 "+ he 4 * | 5 S. C. And 
ouc ſas ing that he is Uncore priſt; for by the Refuſal the Annuity is de- ſays the De- 
temined. Br. Tout temps &e. pl. 18. cites 5 H. 5. 1. and 14 H. J. 32. fendant 


ought not 
to tender the Arrears, becauſe the Plaintiff ſhall have Debt for the ſame. 


4. Detinue of a Writing, the Carniſhee came by Proceſs, and ſaid that it Heath's 
was delivered to the Defendant, upon Condition to ſtand to the Arbitrement of * . * 
7. M. tha then he ſhall re- have it, and that F. N. awarded that he ſhould 8 8 
pay to the Plaintiff 40 8. which be tender d, and the Plaintiff refuſed it, and 
gid not offer the Money now in Court, nor ſay that he is Uncore priſt 
&c. and vet good per Cur. Becauſe the Money is not now in Demand; 
quod nota. Br. Tout temps &c. pl. 23. cites 36 H. 6. 26. | 

5. Where the Defcndani in Treſpaſs of Goods makes a good Fuſtification, S. P. Heath's 
he thall not ſay that he has been always ready, and yet is to deliver =—_ 2 
them to the Plaintiff, not withſtand ing that he has confeſs'd that they be- . hb. z. 
long to the Plaintiffl. Br. Tout temps &c. pl. 29. cites ) E. 4 3. 

6. In a Otantum Meruit, or other Declarations, it is uſual to plead 
Uncore priſt ſpecially, viz. that the Plaintiff deſerv d only ſo much, which 
the Petendant was always ready to pay. Sid. 365. a Nota of che Re- 
porter's, at the End of the Caſe of Ludlow v. Stacy. 


(H) Uncore Priſt. Pleadable, at what Time. See (B) 


. INE upon a Leaſe for Tears rendring Rent, payable annually at D. The 
Defendant ſaid, that he has been always ready to pay, and yet is, aud 
tender d the Money to the Court. The Plaintiff pleaded Effoppel ; that the 
Sheriff return d the Defendant ſummon'd, and after return'd him attach'd, 
and after return d Diſtring Nibil ; By which Capias iſſued till the Pluries, 
when he came in Ward of the Sheriff, and Day given over. At which Day 
he made Default, and Diſtreſs iſſued, and return d that he had nothing; and 
Capias iſſued again, returnable &c. at which Day he came and pleaded, 
Judgment, if again/t this Record he ſhall ſay always ready. And per 
Hank and Hill, the Return of the Sheriff is no Eſtoppel ; but Thirn 
e contra, & Adjornatur. And much Default was ſaid to be in the De- 
lendant, becauſe he appear'd and had Day over, and made Detaulr, and 
alter came again; ſo that it cannot be that he has been always ready 
&c. And per Norton, he ought to plead this Tender at D. according 
to the Reſervation. Quzre inde. - And fo, per Hill and Hank clearly, | 
he ſtall not be eſtopp'd; for it may be that he was never ſummon'd, at- 
Sr Te | tach'd, | 


Town and County. 
tac hd or diſtrain d, notwithſtanding the Return. But Thirn contra, and 
that if it be ſo, he ſhall have Action of Diſceit againſt the Sheriff 5 
| Tour temps &c. pl. 12. cires 11 H 4. 61, g 
S. C. For 2. It was ruled, that after Imparlance in Debt upon an Obligation th 
Tout temps Defendant ſhall be admitted to plead Always ready; tho? I3 Eliz 10 
Priſt need Oper, was urg'd to the contrary. Win. 68. Mich. 21 Jac. Ck 


not be plead- 
ed in that non | 

Caſe. 12 

Mod. 8. Mich. 13 W. 3. Anon. 80 in Caſe upon a Mutuatus for 20 8. the Plaintiff likewiſe dect, 4 
upon 2 other Promiſes ; and the Defendant, after an Imparlance, pleads Uncore Priſt. Upon 8 
it was held per Cur. that where the Sum and _—_ are certain, the Defendant may plead Uncore Pil. 
but not after an Imparlance, for that ſhews, that he was not Tout temps Priſt. Sid. 364. pl. 12. Paſch 
20 Car. 2. B. R. ar v. Stacy. | 15 


For more of Tout temps Priſt in general, ſee Condition, D 
Dower, Tender, and other Proper Titles. flint, 
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— — 


— 
3 


* r. : 7 > : D 2 — 
F ˙Ädän — — — — — * 5 


f » = * = "7 * * 
D A 7 2 — —— — 0 — 5 
— 2 — — => — — 2 < - _— CET 3 _— — 
— — _ — 1 — - - —_— — 


. IS 
— net 


— : * 
— Fl — 
— — 


— — 8 — — Ac. ©. ae Dons oe . We, mY — 5 = 
—_— —— ————— — 8 . —— . —— — — ——_——— — — — — — 3%. — I > — SE — 
: — . . . — rr 2 ̃ͤ!1 7⅛—ö1q˙ .- nn en 2 — 
— — - _ : er 0 3 — Sonar es : — — = 
- — — _ . — — — TG. , 
: 


_ — — 
— . 
— - => 2 — ** 


( A) Town and County. 


— 
== = << —— 
— = - 2 — 


I. Ccount upbin Receipt in Newcaſtle upon Tyne, brought in the 

County ot Northumberland, the Defendant demanded Jude- 
ment of the Writ; for Newcaſtle is a County in itſelf; and becauſe it 
was made a County after the Teſte of the Writ, theretore the Writ awarded 
good. Br, Briet, pl. 530. cites 2 H. 4. 18. 

2. Treſpaſs; the Writ was put 7. D. of Norwich Gentleman, the De- 
fendant demanded Judgment of the Writ, becauſe Norwich extends in- 
to the County of N. and into the County of the Vill of N. And yet the 

Writ good per Cur. Bur if it was againſt T. D. of the County of De- 
von, or of Devon, which is a County, and not a Vill, it is ill. Con- 
1 of this which is a Vill and County. Br. Brief, pl. 23. cites 27 
6. 4 | | 

3. A Man in Plea of Land in the County of York recovered Land which 
lay in York, and after, before Execution, the Vill of York was made a 
Connty, by which he ſued Scire Facias to the Sheriff of the County of 
the City of York, and not to the Sheriff of the County of York. Br. 

Variance, pl. 8. cites 28 H. 6. 1. 1 
4. The County of the City of Glouceſter extends 4 or 5 Miles further 
than the City. Arg. Cro. E. 264. Mich. 33 & 34 Eliz. in the Sheriff ol 

Glouceſter's Caſe. | 

Andlikewiſe 5. King R. 3. made the City of Glouceſter a County, with a Clauſe 
3 of Exemption from the County of Glouceſter, and from the Power of the Of- 
the Sheriff ficers of the County and Magiſtrates, ſaving to the King and his Hears, 
of the Liberty for their Fuſtices of 48 Gaol- Delivery and Peace, to keep ther 
County to Sons there. And upon the Reſolution of all the Juſtices at Serjeant's- 
ow 's Inn, this was a good Saving, and that thoſe Fu/tices in their Seſffons to 
e there be held within the City, may hear and determine Offences done in the Coun- 
and to keep 7y, but * no Offence done in the City, tho done in Time of the Seffjons. This 
their Sef- was a Queſtion moved by Pirryam Ch. J. of Aſſiſe there, Anno 35 Elis. 
ſions and Mfg, 661. pl. 905. 35 Eliz. at Serjeant's-Inn. The City of Glouceſter's 


County _ 

— for Caſe. 

any Matter : | 1 
ariſing out of the ſaid County of the Town aforeſaid, and that they ſhall have a Mayor, 2 Sheriffs, 


and one Recorder, and that the Miniſters of the Sheriff of the County ſhall not enter to execute _ 
| a 


317 
. whereto their Office of Sheriff appertaineth or any Ways to intermeddle with it, except for 
2 Sherift of the County to hold his County Courts, and the Mayor and Aldermen, and their Succeſ- 
: xc. to determine &c. all Things which Juſtices of Peace of the ſaid County did before, and the 
julice of Peace of the County not to intermeddle. Poph. 16. S. C. 


8. P. Tho' it be a Felony done in the Hall during the Seſſions. Poph. 17. S. C. 


6. Where a Corporation is a County, there the Sheriff is Mi- Lat. 51. 
niffer to this Court, and ſhall be charged with the Priſoners here at Paſch. 1 Car. 


| reg e S C Ane 
Weſtminſter; Per Jones J. Lat. 19. Hill. 1 Car. in Cafe of Walden v. Doderidge 
Veley. ſaid, Thar 

where the 


City is a County alſo, if the Sheriff or Bayliff does Execution, he ſhall not perchance take the Fees li- 
mited by the Statute; and Jones J. ſaid it would be a Queſtion if an Execution iſſued out of the County 
to take one in a City, and the Sheriff makes a Mandate to the Bailiff there, if he ſhall have the Fees by 
the Stature. But if the Town be alſo a County, and an Execution comes out of B. R. he ought to 
have his Fees. And to this Doderidge and Whatlock accorded. 


. Formerly Black-Fryers was not within the Franchiſe of the City; 
et it is and always was within the County of London. Per Holt Ch. JI. 
12 Mod. 155. Mich. 9 W. 3. B. R. Brown v. Burlace. 

8. A Mandamius was directed to the Mayor of the City of Lincoln in the 
County of Lincoln, and not 1n the County ot the City of Lincoln ; and 
was quathed, there being no ſuch Perſon. 12 Mod. 190. Paſch. 10 W. 3. 
B. R. The King and Morrice v. the Mayor &c. of Lincoln. | 


For more of Town and County in General, ſee Trial and 
other Proper Titles, 


1 leer, $6 Core A. 


Trade. 


(A) Mat Trade 1s within Statute of 5 Elis. cap. 4. 


[. Brewer is within the Statute. See (K) pl. 1. 
2. None can hold a Cook's-/hop ro fell to others unleſs he has 

been an Apprentice &c. For they are expreſsly named in the Act as Arts 
and Myſteries. 13 Rep. 12. Mich. 6 Jac. in Caſe of Taylor v. Shoiles. 

3. The Act of 22 H. 8. cap. is explained, That a Brewer, Baker, Sur- 
geon, and Scrivener Aliens, are not Handycrafts mention'd within certain 
Penal Laws: But the ſame does not prove, but that they are Arts or My- 
ſeries; for Art or Miſtery is more general than Handycratr, for the 
lame is reſtrained to Manufactures. Per Cur. 13 Rep. 12. pl. 4. Mich. 
6 Jac. Taylor v. Shoiles. | 

4 A Miller is of an Art and Faculty. 2 Inſt. 621. 

5. The Court all inclined that an Upho//ter was not a Trade within 1 Roll Rep 
the Reſtraint of this Act But pronounced no final Judgment. 2 Bulſt. 10. Paſch. 


186. 191. Hill. 11 Jac. The King and Allen v. Tooley. hl King © 
v. Tollin 


S. C. adjornatur. The Reporter remarks, that ir ſeems to be great Skill to make Valence, and the A p- 
purtenances of a Bed. | | 
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3 18 Trade. 


After a Verdict for the King in an Information at the Seſſions in Middleſex for uſing the Trade ot 
an Upholſter; The Cauſe was removed into B. R. and an Exception (among others) being taken * 
an Upholſter is not a Trade within the Statute, and cited the Caſe of 2 Bulſt. 286. and Calth Ci 
Law, 48 & 59. But contrary to theſe 2 Authorities, after 2 ſeveral Debates, the Court were of Oo 
nion that it is a Trade within the 5 Eliz. and they faid, they knew not the Reaſon of the Caſe ho, a 
Sid. 367. pl. 4. Trin. 20 Car. 2. B. R. The King v. Cellers Woes Lev. 243. The King v. Sellers. 8. G 
and the Court, viz. Keeling, Twiſden, and Windham, held it a Trade within the Statute, and >) 
firmed the Judgment. — S. P. cited by Scroggs Ch. J. and orgs: to have been lately ruled to de 

. the King v. Hume Hol 
Ch. ſaid, that 2 Bulſt. 186 is not Law. 2 Salk. 611. pl. 3. Hill. 11 W. 3. B. R. in Caſe of the King : 


Slaughter. 


Vent. 326. 6. There is a Corporation of Gardeners, and yet a Gardener is out of 
115 29 & the Statute of 5 Eliz. for every one, that will, may be a Gardener, Per 
Wks Coke Ch. J. 2 Bulſt. 191. Hill. 11 Jac. in Caſe of the King and Allen y 
the Caſe of Tooley. | 


the King v. 3 
Plume, it was ſaid Arg. that a Gardener hath been reſolved not to be within this Act. 


Hob. 183. 7. In an Information for uſing the Trade of a Baker within the City 
pl. 220. Pa. of Norwich, not having been an Apprentice ) Years, the Informer bad 
viſon v. Bar- . | of 

ber S. C. @ Verdict. It was moved in Arreſt of Judgment, that a Baker is not 
accordingly. Within the Statute by the Name of a Miſtery; But it was ruled that ir 
Palm. is. Then it was moved that it was not ſaid he was a Common Baker ; 
21 J. K R But this was diſallowed. Mo. 886. pl. 1245. Hill. 14 Jac. Daviſon y. 
Kindo Þ x: Darker. 

ception was | TOTS: | 
taken to an Indictment for ning the Trade of a Baker becauſe it did not ſhew that it was an ancient 
Trade, Sed non Allocatur; for the Court will take Notice of it. None can hold a Common 


Bakehouſe, to ſell to others, unleſs he has been an Apprentice &c. For they are expreſsly named in the 
Act as Arts and Miſteries. 13 Rep. 12. Mich. 6 Jac. in Caſe of Tailor v. Shoiles. 


8. An Information was brought upon the Statute 5 Eliz. for exerciſ- 
ing the Trade of an Ironmonger, not having been an Apprentice, and 
after Verdict and Judgment tor the Plaintitt, the ſame was affirmed in 
Error. Cro. C. 316. pl. 8 Trin. 9 Car. Anon. 


2 Salk. 61 1. B. R. The King &c. v. Fred land. 


pl. 2. in 
Caſe of the King v. Paris Slaughter. And alſo 12 Mod. 312. in S. C. 


Io. An Action of Debt was brought againſt a Tagger of Points, for 
uſing that Trade, not having ſerved &c. which is a Trade of low and 
mean Concernment. 'To which he pleaded the Cuſtom of London, that 
a Man who had ſerved an Apprenticeſhip to one Trade might exercile 
any other. And the Cuſtom ws found againf him, and Judgment given 
againſt him accordingly. Hard. 54. pl. 1. Paſch 1656. in Scacc. in 
Caſe of Hayes v. Harding, cites it as Mich. 14 Car. B. R. Appletot: 
v. Sturton. | Ds 

11. Action was brought for uſing the Trade of a Draper. After Ver- 
dict tor the Plaintiff, it was moved in Arreſt of Judgment, That the 
Statute does not name the Trade. But it was anſwered by the other 
Side, That the Trade is compriſed in the Meaning of the Statute, becatye 
it was a Trade uſed at the Time of making the Statute. Sty. 223. Trin. 
1650. Naylor v. Aſh. | 1 | | 

12. Whether the Art of Hap- making be within the 5 Eliz. cap. 4 
See Hard. 53. Paſch. 1656. in the Exchequer. Hayes v. Harding. 


13. Upon 


* 8 hed. 8 


2 rere 


: 
e 
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13. Upon an Indietment on the Statute 5 Eliz. the Queſtion was, if a The Trade 
Tallmo-Chandler is within it. But ad jornatur. 2 Sid. 177, 178. Hill. of ele. 
| analer 


1659. B. R. Stubington's Caſe. 


. 
c a 1 


: ſeems admit- 


ted to be 
within the Statute. See 4 Le. 9. pl. 39. at (C) And ſee (D) the King v. Coller. 


14. In an Action on the Statute 5 Eliz. for uſing the Trade of a Bar- Keb. 411. 
rwiſden J. heſitated at firſt whether it be a Trade within the Sta- Kurner v. 


ber 3 
tute; but at length all agreed that it is. Lev. 87. Mich. 14 Car. 2. being 1 
B. R. Anon. Mich. 14 


2 er. 2. B. R. 
ſeems to be S. C. and held accordingly. - Vent. 326, Hill. 29 & 30 Car. 2. B. R. in the Caſe of 
the King v. Plume, Arg. it was ſaid, that in 14 Car. 2. an Indictment was for uſing the Trade of a 
Barber, but no Judgment given. But others ſaid, that in that Caſe Judgment was given for the King. 
—-: Lev. 206. in the Caſe of the King v. Plym, S. C. Arg. ſaid this Point was adjudged, and that ir 

aorced. : | 
"Sid, 367. pl. 4. Trin. 20 Car. 2. B. R. in Caſe of the King v. Cellers, it was ſaid, per Cur to be 
commonly held that the Law is, that a Barber is within the Statute.—— Lev. 243. S. C. the Court ſaid, 
it had been reſolved that a Barber is a Trader within that Act. 


15. 'The uſing the Trade of a Butcher in ſelling Meat, was conceived 
per Cur. not to be within the Statute 5 Eliz. 4. 2 Keb. 391. pl. 76. 
Trin. 20 Car. 2. B. R. the King v. Jackſon. 

16. The Court ſaid, that the Law is commonly held to be, that a 
Mercer is within the Statute of 5 Eliz. Sid. 367. pl. 4. Trin. 20 Car. 
2. B. R. in the Caſe of the King v. Cel lers. 

1) The Court ſaid, that it had been reſolved, that a Taylor is 
Trader within the Statute 5 Eliz. Lev. 243. Trin. 20 Car. 2. B. R. in 
the Caſe of the King v. Sellers. 

18. Whether a e NMeaver is. See 2 Mod. 246. Trin. 29 Car. 2. 
Foreſt qui tam &c. v. Wire. | 

19. P. was indicted upon the Statute 5 Eliz. for uſing the Trade of a 2 Lev. 206. 
Fruterer, not being Apprentice to it for) Years, Upon Demurrer to the 8 1 r 
Indictment the Court was divided; two Judges thought it was a Miſte- he Ring is 
ry within the Statute, there being great Art in chuſing the Times to Plym, S. C. 
gather and preſerve their Fruit. The other Judges ſeem'd of Opinion of a Coſter- 


otherwiſe ; but the Court took Time to deliver their poſitive Opinions, rs = 
* 


& Adjornatur. Vent. 326. Hill. 29 & 30 Car. 2. B. R. and Ibid. 346. ſays, that 
Hill. 31 & 32 Car. 2. B. R. the King v. Plume. I Twiſden and 
| | Jones held 


ſtrongly, that it is not a Trade within the Statute. Rainsford dubitante, Wilde abſente, adjornatur.— 
2 Salk 611. pl. 2. in Caſe of the King v. Slaughter, Arg. ſays, that Paſch. 4 Jac. 2. ſuch Indict- 
ment was reverſed. | | | 

Roll Rep. 10. Paſch. 12 Jac. B. R. in the Caſe of the King b. Tollin, it was cited by Coke Ch. J. 
to have been adjudg'd and athrm'd in a Writ of Error, that a Pippin-monger is not within the Statute, 
becauſe 1t requires not any Skill ro exerciſe this Trade. 8. P. cited by Coke Ch. J. 2 Bulſt. 189, 
190. to have been adjudg'd and affirm'd in Error; for the Statute ſpeaks of Miſtery or Trades, and they 
reſolyed there was no Miſtery in buying of Pippins. | 


20. In the Caſe of the King v. Plume, Vent. 346. Hill. 31 & 32 Car. 

2. B. R. it was ſaid by Scroggs Ch. J. and Dolben J. to have been 
lately ruled, that a Coach-maker is within the Act of 5 Eliz. 

21. Upon Demurrer to an Indictment, the ſole Queſtion was, Whe- 2 Keb. 610. 
ther a Saleſman was within the Statute of 5 Eliz. becauſe it ſeem'd to be Pl. 47: Hill: 
a new Trade. But reſolved it was a Trade then uſed, and ſo within the Car 2. B. R. 
Statute, Raym. 385. Trin. 32 Car. 2. B. R. rhe King v. Biſhop. the Xing v. 


5 ; Greenway, 
the Court conceived it no Trade at the Time of the Statute. 


22. A Pin-maker was reſolved within the Statute. Arg. Show. 241. 3 Mod. Rep. 


Mich. 2 W. & M. in Caſe of Hobbs Qui tam &c. v. Boung, cites it as 34, in Cue 
. ; - 1 of Hobbs 
reſolved 3 Jac. 2. in Caſe of Maſon v. Nightingale. v. Bound. 
S. C. cited 
by the Name of Morſtyn v. Nightingale. 


23. A 
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23. A Horner is an ancient Trade for the Preſſing of Horns, p. 
Holt Ch. J. Show. 242. Mich. 2 W. & M. in the Caſe of Hobbs“ 
Young. N 


12 Mod. 24. S. was indicted on this Statute for uſing the Trade of 2 Fey. 


1 8. | having been Apprentice tor 7 Years, It y , 
accordingly, Monger, not having pP 7 Was urg'd 


4 6 : g that 

per Holt Ch. is 2 Buſineſs which requires no Skill. Per Holt Ch. J. It in the Ty 
| dictment it be *averr'd to be a 'Trade at the Time of making the Statute 1. 

* Where it we will not qualh it; for whether it was a Trade or no, or whet 


' it u [ her Ski 
is ſo averr'd, ig required or not, is f Matter of Fact proper tor the Inquiry . 10 8a 


— 


the Court f | yy | 
cannot in- Ty 5 and there are many Trades within the General Words and 


Equity nl 
tend it not is Act, gy piety lr as are mention d therein. And the Court w 8 ** 71 
within the quaſh the Indictment. 2 Salk. 611. pl. 2. Hill. 11 W. 3. B. R the ai 
Starme- 2 King v. Slaughter. ; F 
Queen v. Harper. . F | | | FLY 
— Sid. 269. pl. 21. Trin. 17 Car. 2. B. R. in the Caſe of Plaier v. Pettit, where the Queſſion un n 
as to the Trade of an Upholſter. It was ſaid and agreed, per Cur. that tho' it be Mat , v 


ter of F. 
be try'd by a Jury, whether this Employment was uſed at the Time of making the Stature, 4 
ther the Defendant had uſed it, and to the proving whereof it is no Evidence, that a Maid-ſeryant 
ſow'd a Bed, or that the Maid-ſervant of a Tailor ſow'd the Pockets; yet this Fact being found, th. 
Court are Judges whether an Upholſter &c. are Trades within the Statute, . 


25. It was affirm'd by Holt Ch. J. that the Trade of a Wool-comber i; 
within the Statute, tho' the contrary has been adjudged 4 Jac. 2. 1: 
Mod. 312. Mich. 11 W. 3. in Caſe of the King v. Slaughter. 

26. Exception was taken to an Order ot Juitices tor diſcharging an 
Apprentice, becaule 1t appeared upon the Face of the Order, that the 
Maſter was a Collar-maker, and Non conſtat what the Trade is, nor that 
it is within the Statute, like Comfort's Caſe, where one was bound to 
a Mantua-maker, when there was no ſuch Trade within the Statute, nor 
at the Time of the Statute. 2 Salk. 490. pl. 53. Paſch, 13 W. 3. B. R. 
in Ditton's Cale, but nothing was anſwered thereto. 

27. Whecher a Seam/tre/s be or not within the Statute. See (K) pl. 2. 

28. Merchant Taylor is not within the Statute. See (K) pl. 14. 

29. It was moved to quaſh an Indictment againſt a Woman, tor uſing 
the Trade of a Millener, not having ſerved an Apprenticethip. But the 
Court retuſed to quaſh it, and Holt ſaid it ought to be tried if it was 
within the Statute, or not; for it did not appear to the Court but that it 
might be a Trade at the Time of making the Statute; and all Trades are 
not enumerated in the Statute, but yet they may be within the Meaning. 
11 Mod. 63, 64. pl. 5. Trin. 4 Ann. in B. R. Anon. 

30. Whether the Trade of a Barber-Surgeon is within the Statute, was 
argued, but adjornatur. 11 Mod. 110. Paſch. 1107. 6 Ann. B. R. The 
Queen v. Standith. 

31. One was indicted for uling the Trade of a Salter, contrary to the 5 
Eliz. not having ſerved ) Years Apprenticeſhip. An Exception was 
taken, that this Myſtery was not within the Number of choſe mentioned 
in the Act, and conſequently not puniſhable by that Statute. But it 
was anſwered, that this Act had provided a very proper Remedy for the 
Advancement of Trade; and therefore was not to be confined barely to 
thoſe Myſteries mentioned in the Act; but where there are like Trades, 
that require Knowledge and Experience, they are within the Intention of it, 
and the Myſteries mentioned in the Act are only ſet down for Examples. A- 
cordingly the Court over-ruled this Exception. Barnard, Rep. in B. R. 
30. Mich. 1 Geo. 2. 1727. The King v. Lifter. 5 | 

32. A Rope-maker was thought by Page and Probyn J. not to be a 
Trade within the Statute 5 Eliz. tho' Page J. ſaid it might be otherwile 


of a Cablemaker. 2 Barnard Rep. in B. R. 225. Hill. 6 Geo. 2. The 
King v. Langley, 


1  _ e 


(B) Wat 


Trade. 


B) Jl hat is an Uſing a Trade within the 5 Eliz. cap. 4. 


HE making Candles for a Man's own Uſe, or a Servant's mak- 8 Rep. 129. 

ing them for the private Uſe of his Maſter, without making any 4. S. C. ac- 
Gale of them, is not uling the Trade of a Zallow-chandler, ſo as to be pu- >" stb 

. . ; . ame of 

niſhable within the Intent of the Act; for the Sale is the wrong, and the Cafe of 
Trade is in Tradendo, Which 1s to deliver over; Per Coke, to which Foſter the City of 
ind Daniel agreed. 2 Browal. 289. Mich. 7 Jac. C. B. Waggoner v. London. 
1.5 Debt on the Statute 5 Eliz. for uſing the Trade of a Clothworker, Oy: 247. 
not being brought up Apprentice; The Jury found that the Defendant 4 8 2 
was a Turkiſh Merchant, and exported Meollen Cloths thither; and that he argued. And 
employed Clothiers, who had ſerved Apprenticeſhips, to work the Cloaths in his Ibid. 266. 
n Houſe at his own Charge, and with his own Materials, which he ſent SON 3 W. 
into Turkey as Merchandize ; but that the Defendant never ſerved an ;, a ad- 
Apprenticeſhip. Per Cur.” The Detendant is the Trader, becauſe he em- Ip 4 
ploys the reſt, Who work but as his Servants, and the Loſs and Gain is Trade with- 
to be his: That this is a Trading within the Statute, becauſe the Cloth in the Sta- 
i; nor confined to be uſed in his Family, but to be vended by Way of ug oy 4 
Commerce. 2 Salk. 610. pl. 1. Trin. 3 W. & M. B. R. Hobbs qui Polben.— 
tam CC. v. Young. Carth. 162. 


: S. C. accord- 
y. —Comb. 179. S. C. accordingly ——3 Mod. 313. S. C. accordingly. S. C. cited as ad- 
F 


ad to be an Uſing the Trade. Skin. 428. Arg. Paſch. 6 W. & M. in B. R. in Caſe of the King 
ggs. 


ing! 


ud 
v. 


3. If a Man uſe to trade 14 Days in one Month, and then ceaſes, and 
uſes again 14 Days in the next Month, he is not puniſhable by the Statute. 
12 Mod. 642. Hill. 13 W. 3. B. R. Strechpoint v. Savage. 


(C) Service. What 1s a Service ſufficient. 


. ]* an Information upon the Statute of 5 Eltz. cap. 4. againſt one for ex- 
erciſing the Trade of a Chandler, not having been an Apprentice to the 
lame by the Space of ) Years, it was holden by the Juſtices, Thar ſoraſ- 
much as he had been Apprentice to a Taylor for j Years, which is one of the 
Trades mentioned in the ſaid Statute, that the Penalty thereof did not ex- 
tend to him: But Judgment was given againſt the Informer; for it was 
holden clearly upon the ſaid Statute, That if one has been an Apprentice for 
Itars at any Trade mentioned within the ſaid Statute, he may exerciſe any 
Trade named in the ſaid Statute, altho' he has not been an Apprentice to it. 
_ 4Le.g. pl. 39. Mich. 33 Eliz. in the Exchequer, Anon. 

2. Moor was indicted at Hicks's-Hall upon 5 Eliz. cap. 4. for uſing 
the Trade of a Weaver, not having ſerved as an Apprentice 7 Years ; 
the Evidence was, he ſerved 6 as an Apprentice, and had fince as Fourney- 
nan in the ſame Trade work'd above that Time; And by all the Juſtices, the 
lerving 7 Years is ſufricient either Way; and the Detendant was found 
Not guilty ; and ſo by Thompſon for the Defendant, it was reſolved by 
Hale Ch. Juſtice at the Niſi Prius at Weſtm. for Middleſex, in the 
Caufe ot rhe Mamme Bur Offly ſaid that 15 Car. 2. in Forth's 
Care, at the Guildhall, it was held by Hale Ch. J. as Party per Pale, 
and no ſufficient Service; which was agreed if the Service were not in 
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3 22 Trade. Gs 


—— mn, 


the lame Trade. 3 Keb. 400. pl. 106. Mich. 26 C 


: Ar. 2. B. R. The 
King v. Moor and Dibloe. 


Uron In- 3. If a Man takes one to live with him in the Exerciſe of the Trad; 
dictments on 


oe Sorts Tears, this is a ſufficient Qualification, tho' the Party is never bound 


we allow in Cur. 12 Mod. 46. Mich. 5 W. & M. Maſter, Warden, 


following 


the Trade for; Years to be ſufficient without any Binding, this being a hard Law. 2 Salk. 61; 
7. Paſch. 5 Ann. B. R. The Queen v. Maddox. | ; 


But where one was indicted for uſing the Trade of a Grocer, and he offered to give Evidenc 


ſip for that Time Ch. J. Eyres did allow, that the Caſes had gone ſo far as to allow a Wi 


: cs iyi 
in the Shop with her Husband for 5 Years to be equivalent to an Apprenticeſhip, * 


a | but thought the hs 
ſent Caſe not ſtrong enough to comply with the Meaning of the Statute, Accordingly the Evidence 
was dilallowed. Barnard, Rep. in B. R. 367. Trin. 3 Geo. 2. The King v Morrice, 


4. One Prother living with another at the Trade of a T; allow=Chandler tor 
7 Years, may ſet up the Trade, tho there be no Indenture ; and he 1s 2 


good Apprentice within the Statute ot 5 Eliz. Per Ey res 


J. Comb. 254, 
(OY 255. Paſch. 6 W. & M. in B. R. The King v. Coller. 
A Man 


5. H. ſerved ) Tears as an Apprentice beyond Sea, but was not bound 
forved as Ah This is ſufficient to excuſe him from the Penaltie of 5 Eliz. Per Holt 


that has 


prenticeſpip Ch. J. at Surrey Aſſiſes. Salk. 67 pl. 5. 10. Will. 3. Froth's Cafe, 
beyond Sea, x 


is thereby qualified to uſe a Trade in England. 1 Salk. 6-. Paſch. 11 W. 3. B. R. King v. Fox. 


So it was reſolved obiter, by the Court upon the 5th of Eliz. that ſerving 5 Years to a Trade out af 


England and 2 in England was enough, and ſatisfied the Statute. But there muſt be a Service of a full 


Time either in England or out of England; Therefore ſerving 5 Years in a Country, where b 
Law of the Country more is not required, will not 


the 
qualify a Man to uſe the Trade in £ngland. 10 lad. 
70. Mich. 10 Ann. B. R. The Queen v. Morgan. | | | 


6. A Wife living with her Husband j Years, may after his Death con- 
tinue the Trade; tor the Act does not require a Man or Woman to be 
an actual Apprentice; but the Words are tanquam an Apprentice. 10 Mod, 
no. Mich. 10. Ann. B. R. The Queen v. Morgan. 

7. It a Man lives with another that uſes a Trade, which other is not 
qualified for uſing it, 1 Years, he may ſer up the Trade as well as it he 


had lived with one never ſo well qualified. 10 Mod. 70. The Queen 
v. Morgan. 


(D) Service. In what Caſes a Man may Uſe a Trad: 
without Service &C. 


But 12 Ann. I. 5 Elia. cap. 4. Nats, That, it ſhall not be Jawful to any Perſon to 
+6 e §. 31 
dizban 


| uſe any Occupation, now uſed within England er 
Soldiers to Wales, except he ſhall have been brought up therein j Nears as an Apprentice, 


uſe ſuch nor to ſet any Perſon on Work in ſuch Occupation, except he ſhall have been 
Trades as 


Apprentice, or having ſerved as an Apprentice will become a Fourneyman 3 
ys upon Pain of 40 5s. for every Month. 


Town or Place within the Counties where they were born. At Common Law no Man was reſtrained 


from working at any lawful Trade, or uſing as many Arts and Myſteries as he pleaſed. 11 Rep. 5+ 
Mich. 12 Jac. in the Taylors of Ipſwich's Caſe. — Show. 266. Hobbs v. Young. S. P. — Per Tir rel . 


Cart. 118. cites Hob. 211. but ſays a Cuſtom may reſtrain, and cites 43 E. 3. 52. — Per Bridgman Ch: ]. 
ibid. 120. | | 


2, In 


For 
. = 0 48 
of 5 Eliz. Apprentice; and he ſhall have equal Privileges with one bound; ber | 
. Dr, an +: and Company 
Evidence the of Cutlers in Highamſhire v. Buskin. | 


bl. 


0 ! ms R e of hi 
having exerciſed this Trade for 7 Years, as being Matter 'Tantamount to his having ſerv'd an Ap entice 


— GGC I 5 © 25 = 


e 


Trade. 323 
2. In an Information againſt T. for uſing a Trade different from that Upon an 
to which he had ſerved an Apprearicethip, he pleaded a Cuſtom in Lon- gry joined, 
don, that every Citizen and Freeman of London may relinquiſh his Trade Ste i 
cherein he has been an Apprentice for the Space of 1 Years and exerciſe an- London, cer- 
her Trade; and the Queſtion was, it this be warrantable by the Rules fed Ore te- 
of Law or no, infomuch that betore the Statute of 5 Eliz. 4. which re- Rt that 
trains it, it was lawiul tor every Man to uſe what Trade he would, tek Gee 
altho' he had not been Apprentice by the Space of) Years ; And then it py gene- 
being the Common Law of the Realm, that a Man might uſe any Trade ally ; For 
altho he had not been an Apprentice tor ) Years, it may not be alleged 1 _ that 
by Way of Cuſtom in London, bur it ought to have been ſhewed as the r= * 
Cuſtom of the Realm; for that which is the Common Law ot the brought up 
Realm, is the Cuſtom ot the Realm. Ic was anſwered and agreed, that as an A- 
as this Cuſtom was alleged in this Information, the Allegation of it 77% #» 
was warrantable in the Law, and it may well be ſaid to be a Cuſtom be- 7 3 | 
{re the Statute of 5 Eliz. ior firſt the Cuſtom is reftrained to a Citizen ſmith, Cutler "= 
ond Freeman of London, 1o as he that is not a Citizen and Freeman may & being no 
not enjoy the Benefit of this Cuſtom; and it being reſtrictive of the 1 9 
Common Law, which gives Power unto all, as well Freemen as Citi- by 2 1 
zens, to exerciſe what Trade they will, ſtands well in Cuſtom and may thereof may 
well be alleged by Way of Cuſtom. 2. This is alleged to be the Cu- % ary other 
tom of London, and fo is tied to a particular Place; and howſoever it rag 
may be the Common Law of the Realm in other Places, yer in London, a * 
which is tor the molt Part governed by their particular Cuſtom, it may Trade, ch 
well be ſaid a Cuſtom ; and ſo the Plea in Bar good enough as to this »/es buying 


Exception. Calth. Rep. 15, 16, 17. Hill. 12 Jac. B. R. Allen v. 974/*!ing, 
Tolley. | ; may exerciſe 


n 


ancther Trade 
; 1 a of buying 

and ſelling. But this he did not mention in his Certificate, but generally that there is no ſuch Cuſtom 
as is pleaded. Cro. C. 361. pl. 1. Paſch. 10 Car B. R. The King v. Bagſhaw S. P. certified ac- 
cordingly by the Recorder, with the Difference of Manual Trades and Trades of Buying and Sel. 
ling, as Mercer, Grocer &c. Cro. C. 516. Mich, 14 Car, B. R. in Caſe of Appleton v. Stoughton, — 


See(H) pl. 1. 


. Indiftment for u/ing the Trade of a Woolen-Draper at F. in Suffolk, Saund. 317. 


55 f js a > S. C. and it 
nt having been Apprentice to that Trade for 7 Jears; the Defendant pleaded *: - Wade 


the Pateut of H. 3. to London, that every Citizen &c. he reaſter ſhould freely that the 
Trade tam per Mare quam per Terram, and ſaid that he was a Freeman Charter did 
of London, and ſo juſtified and traverſed his nog it Aliter vel alio not intend 
Modo. Upon a Demurrer, the Court held the Traverſe and allo the Plea u any 
x . a | ; „other Li- 
ill, becauſe a Patent cannot be pleaded in Bar of the Statute; and tho berty, but 
the Cuſtoms of London are confirmed by Parliament yet this Statute in- only that the 
tends to include all but their Cuſtom concerning taking Apprentices, and Gen and 


not their Cuſtoms in general. And Judgment tor the King. Sid. 427. paws rc = 


Mich. 21 Car. 2. B. R. The King v. Kilderly. fell their 

Merchandizes 
and reſide where they vill, notwithſtanding ſome Cities and Beroughs claim a Liberty of excluding Foreigners 
from ſelling and buying Merchandizes within ſuch-City or Borough, as appears Cro Eliz. 110. 352. 
Dy. 279. b. Co. S. 128. and that that was the ſole Intent of the Charter, as by the Words thereof it fully 
appears, wherefore it was concluded that the Plea was ill, and of ſuch Opinion were the whole Court. 
1 Judgment was given pro Rege niſi &c, and it was not moved afterwards ex parte Defen- 
entls, 


4. 5 Eliz. is a Negative Statute, and no one ſhall exerciſe a Trade Show. 266. 
againtt it unleſs by Virtue of a Cuſtom, As the W1dows of Tradeſmen who E yg bw J 
by Cuſſom carry on the Trades of their Husbands, which the Court held 8. C. 
not within the Statute. 2 Salk. 610. pl. 1. Trin. 3 W & M. B. R. Hobbs 


v. Voung. 


(E) Ia 


” - - 
6 oe IT 


Trade. 


(E) In what Caſes a Man may uſe ſeveral Trades. And 
what Trades. 


i N Information was brought upon 5 Eliz. cap. 4. (for uſing the 
Trade of a Dyer, whereot he had not been an Apprentice) at the 
Quarter-Seſſion in Southwark, and was removed by Certiorari and Tra- 
verſe taken; and upon the Evidence it appeared, that the Detendant was 
a Feltmaker ; and that the Feltmakers lor the Space of 60 Years 1, 
paſt have uſed to dye Felts; And many Haberdaſhers depoſed, thar the 
Colours dyed by them was better than that which was coloured by the 
common Dyers. And it was adjudged by the Court, that that is part of 
their Trade of Feltmaker. And the Jury found accordingly tor the De- 
tendant. Noy 133. Hunter v. Moone. 
2. He that uſes one Trade can't uſe the Trade of another for or al ou 
* OS the ſame Commodity uſed in his own Trade; asa *Coachmaker can't make the 
— S. PB. Wheels of his own Coaches; a Wheelwright can't uſe the Trade of a Smith, 


Carth. 163. Per Holt Ch. J. Show. 267. Trin. 3 W. 3. B. R. Hobbs. v. Young. 

S. C. and | 

S. P. ſo if he keep Workmen to curry his own Leather, this is againſt the Statute, becauſe it is he only 
who receives all the Profits of the ſeveral Trades, and the Wheelwright and the Currier are but his 
Servants. | 


Show. 242. 3. A Comb-maker preſſes and Smooths Horns for his own Uſe in his Trade, 
Sy Gs . this was held at the Afſſiſes to be within the Starute 5 Eliz. and the 
Caſe 2 Counſel were well ſatisfied with the Judgment. Cited by Holt Ch.]. 
Hobbs v. Comb. 180. Trin. 3 W. and M. in B. R. in the Caſe of Hobbs y, 


Young = Young. 
S. P. cited 8 


by Holt Ch. J. as adjudged, becauſe it was a diſtinct Trade. 11 Mod. 190. 7 Annæ B. R. in Caſe of the 
Queen v. Pre w. | 


4 A Man is a Mercer and he ſells Hats, and the Party is Apprentice 
to him as Mercer, he may ule the Trade of a Hatter (in the Petty Towns 
it is uſual) becauſe he ſerved him who did ſo. Show. 242. Arg. in Cafe 
of Hobbs v. Young cites it as a Shrewsbury Caſe of Rotheram v. Morris, 

5. A Serge-maker cannot Uſe the Trade of a Dyer to dye his own derpes. 
11 Mod. 189, 190. pl. 4. Mich. 7. Ann. B. R. The Queen v. Prew. 


" — 
— — 


(F) In what Caſes Securities given in Reſtriction of Trade 


are good. 


1. 28 H. 8. O Maſter, Wardens Ec. ſhall cauſe any Apprentice or Jour- 
cap. 5. neymen, by Oath or Bond, or otherwiſe, that he after his Term 
expired ſball not ſet up nor keep anyShop, Houſe or Cellar, nor occupy as a Free- 
man without Licence of the Maſter, Wardens Sc. nor take of any ſuch Apprentice 
or Journeyman, nor any other occupying for themſelves, nor of any other Perſons 
for them after their Years expired, any Money or other Things for their Fre- 
dom or Occupation otherwiſe than is appointed in the Ad 22 Hen. 8. cap. 4 
upon Pain to forfeit 20 l. the one half to the King Ec. and the other half to 

the Party that will ſue Sc. | 
2. N. bound himſelf Apprentice to a Mercer at Nottingham and aiter 


the Maſter took Bond of him not to exerciſe his Craft in 4 Tears a ci 
| ng 


e r 4 
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ine bam. In Debt upon the Boud, it was held that the Action is not 
1 rainable. Mo. 115. pl. 259. Paſch. 20 Eliz. Anon. | 
me. A Bond condition'd that the Obligor ſhould nor exerciſe the Jade 2 Le. 210. 
of a Blackſmith in Hout h- Mims in Surry, was held void by all the Juſtices; E A pal 
becauſe the Condition is againſt the Neceſſity of the Commonwealth in but S. C. 
ſome Place within the Realm. Mo. 342. pl. 379. Mich. 29 Eliz. Ther the | 
On 

_ | | 62 void _ 
,oainſt Law. 3 Le. 217. pl. 288. Mich. 30 Elis. S. C in the ſame Words. But as was obſerved 


by Sir Bartholemew Shower in his Argument in the Caſe of the Taylors of Exeterv. Clarke. 2 Show. 
257. this was an Extra- judicial Opinion. 
3 


—— 


4. In Debt upon a Bond of zo l. the Condition was, that if R. B. Cro E 872. 


Son to the Defendant, did uſe the Trade of Haberdaſher, as Fourneyman, pl. 8. Cole⸗ 


Servant, or Apprentice, or as a Maſter, within the County of Kent, within — 41 


the Cities of Canterbury and Rocheſter, within 4 Years after the Date, and that to 
that then, if he pay 20 l. upon Requeſt, the Obligation to be void. And prohibit or 


all the Juſtices agreed, that the Condition was againſt Law, and then reſtrain any 


. * i x at any time 
all is void; for it is againſt the Liberty of a Free-man, and againſt the os at any 


Statute of Magna Charta, cap. 20. and is againſt the Commonwealth, and Place, is 
cited 2 H. 5. & 5. And Anderſon ſaid, that he might as well bind himſelf zgainſt Lay. 
that he would not go to Church. And Judgment was given againſt the 28 as well 
plaintifl. Ow. 143. Mich 43 & 44 Eliz. Clay gate v. Batchelor. 1 


reſtrain him 


5 : | SHE at one Time, 
or at one Place, he may reſtrain him for longer Times and more Places, which is againſt the Benefit of 


the Commonwealth; and tho' the Prohibition be not abſolute, not to exerciſe the Trade, but that if 
he exerciſe it he ſhall pay 20 l. and ſo was ſuid to differ from the Caſe of 2 H. 5.5. b. Yet the Court 
fad it was all one; for he ought not to be abridg'd of his Trade and Living. 8. C. cited Noy 98. 
in Caſe of Jelliet v. Broade, by the Name of Leggate v. Batchelour. 
24 Car. B. R. in Caſe of Prugneil v. Goſle, and 6 Hay by Roll Ch. J. for Law ; bur ſaid, that if 
there were a Conſideration fur the Reſtraint, as the taking off braided Ware, ſuch Bond or Promiſe is 
good; and ſo it was adjudged in Froward's Caſe, upon a Writ of Error out of Bridgenorth. But a 
Reſtraint General throughout England is void, notwithſtanding a Conſideration. 


5. The Defendant, in Conſideration of ſo much by him paid to the S. C. cited 
Plaintiff, promiſed not to exerciſe the Trade of a Foiner in a Shop, Parcel of YY Ld. Ch. 


N i Parker, 
a Houſe to him demiſed for 21 Tears, durante Termino prædicto. All the Wan Re 
Court agreed clearly, that as this Caſe here is, for a Time certain, and 186. in Caſe 


in a Place certain, a Man may be well bound and reftrain'd from uſing of Mitchel 
of his Trade; and ſo, by the whole Court, here is a good Breach ov. Rey- 


Promiſe aſſign'd, which well intitles the Plaintiff ro his Action, and 9 


chat the Declaration is good. And ſo, by the Rule of the Court, Judg- a Contract is 
ment was given, aud ſo enter'd for the Plaintiff. 2 Bulſt. 136. Mich. made upon a 


; good and 
11 Jac. Rogers v. Parry. 225 Ad adequate 
Conſideration, ſo as to make it a proper and uſeful Contract, it 13 good. Tho' he ſaid, that Caſe is 


wrong reported, as appears by the Roll, Which he had cauſed to be ſearch'd; for it is B. R. Trin. 11 
Jac. I. Rot. 223. And faid, that the Reſolution of rhe judges was not grounded upon its being a par- 
ticular Reſtraint, but upon its being a particular Reftratur with a Conſideration ; and the Streſs lies on 
the Words, as the Caſe is here; tho” as they ſtand in the Book they do not ſeem material. 


6. T. in Conſideration of 10 8. promiſed to pay B. 1007. if he thence. Palm. 172. 
forward kept any Draper's Shop in Newgate-Market ; and adjudg'd good, © —_ R 
and the Plaintiff recover. Cro. J. 597. pl. 19. in Caſe of Broad v. 0 —.— 
Jollyke, cices Paſch. 18 Jac. Bragg v. Tanner. the Plaintiff 


had bought 
as much Goods of the Defendant as came to 5951. in Conſideration whereof the Defendant 4 


Promiſe; and reſolved that the Aſſumpſit was good, and Judgment for the Plaintiff, 


7. In Aſſumpſit Plaintiff declared, that the Detendant was a Mercer, This Judg- 
and kept a Shop in N. and had his Shop flurniſb d with old ſullied Wares, Te wa 
and the Plaintiſf had a Shop there turnith'd with new and freſh Wares; >ffirm'd 7 


and in Confideration the Plaintiff would buy his Wares, and pay for them ſuch the Ex- 
40 Prices 


— — — r — 
ä 


S. C. cited All. 67. Trin. 


= 
2 
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chequer Prices as he paid when he firſt bought them, the Defendant promiſed be 
Chamber, / | 


l PA... longer keep any Shop at N. and alleged he bought the Defen 
Jac, ibid. Wares, and paid 300 J. for them, the Price the Defendant bough 
597,— at, whereas the VV ares were then not worth 1001. and yet the Detendant 
Jo. 13 pl. contrary to his Promile, kept his Shop there, and furniſh'd it with new 
_ N 4 Wares &c. to the PlatntiiF's Damage oo I. On a Verdict for the Plain. 
and ſays A tit it was ſaid, that this Promiſe being to reſtrain Trade, was again: 
was affirm'd Law); but all, except Haughron J. held the Aſſumpfit good; for thar 
by all the it is voluntary, and a Man upon a valuable Conſideration may ref;.; 

tices CAC : . | Y TEltrain 
Ju ane“ bimſelt from uling his Trace in ſuch a particular Place; and it is uſual 
Feld, who in London tor one to let his Shop and Wares to his Servant when our of 


ſaid nothing his Apprenticeſhip ; as allo to covenant not to uſe that Frade in ſuch 2 
againſt i. — Shop or Street; ſo tor a valuable Conſideration, and voluntarily, 


201. ollie may agree that he will not uſe his Trade; for Volenti non fit 


v. Broad, Cro. J. 596. pl. 19. Mich. 18 Jac. B. R. Broad v. Jolly fe. 
S. C. but the | | 
Cauſe was firſt in C. B. and the Judgment there affirm'd in B. R. by Mountague Ch. Doderidge, and 
Chamberlaine J. but Haughton contra. Mar. 77. pl. 121. Trin. 16 Car. C. B. S. P. cited 
Littleton Ch. J. to have been adjudged in B. R. which ſeems to mean this Caſe ; but that if one K 
bend that he cbill not uſe his Trade, it is no good Bond. Noy 98. Jelliet v. Broade, S. C. reſolved 
that the Action well lies; for it was a voluntary Promiſe for a good Conſideration, and is reſtrain'd Fi 
a Place; otherwiſe had it been a general Reſtraint, or upon a Co-action, or without Con. 
{11deration. | 


— — 


011% 
dant's 
U them 


one 
Injuria. 


8. In Debt againſt a Sarety in a Bond 7o perform Covenants, one of 
which was not to ſet up a Trade in Ciceſter. To which the Defendant de- 
murr'd, becauſe void, being Encouragement of Idlenefs ; and the De- 
tendanr's being a Surety does not alter the Caſe. Windham faid, that 
an Apprentice might be bound on this Condition, as Hall v. Haug, 9 

* See pl. 12. Car. 1. when the * original Taking and Inſtruction is on theſe Terins. But 
he doubted this Caſe; tor he ſaid, ro oblige a Lawyer not to give Coun- 
cil to any Man in Salisbury was held void by Jones; and the Court 
inclined it was void here; but adjournatur. 2 Keb. 377. pl. 35. Trin. 
20 Car. 2. B. R. Ferby v. Arrowimyth. 


Sty. 1II. 9. A. in Conſideration that B. world marry her Daughter, promiſed, inter 
| Sec alia, to gn over her Shop in Bazingſ/toke to B. and that fhe would not uſe 


. Tudg-. her T; rade in Bazing ſtoke any long er. Upon an Action brought, the Plain- 
ment al. tiff had a Verdict and judgment in C. B. and now that Judgment was 
firm'd. alirm'd in B. R. Allen 67. Trin. 24 Car. 2. B. R. Prugnell v. 


8. . cited Golle. 
3 Lev. 2425, 
243. in Caſe of Clerk v. the Taylors of Exeter. 


2 Show. 345. To. Debt on a Bond conditioned not to uſe the Trade of a Taylor in Exe- 
pl. 353- ter, the Defendant pleaded that he was an expert Taylor, and skiltul in 
Car 2. B. R. that Art; and that the Plaintiff, pretending that no one, who was not a 
the Tay Member of the Company of Taylors there, ought to uſe that Trade 
lors of there, did many Ways vex and trouble the Defendant, which to get 
Exeter v. clear of, he gave this Bond, which is againſt Law, and void; the Plain- 
A f tilf replied that the Defendant feal'd and deliver d the ſaid Bond as his 
it, that Deed. And it was adjudged in B. R. that the Bond, being only to fe- 
the Condi- {train Trade in a particular Place, was good. Whereupon Error was 
tion of rhe brought in the Exchequer-Chamber, and this Judgment was reverſed, 
yum 3 and the Bond held void. But an Aſſump/it, upon a good Conſideration not i 
within a Uſe a Trade in a particular Place, they held would be good ; becaule in ſuch 
Month after Caſe, Damages only being to be recover'd, the Jury may aſſeſs the 
he ſhall uſe ſame, having Reſpect to the Conſideration upon which the Promiſe was 
” * made. Rut in this Cale all the Penalty is forfeited, be the Conſideration 
. what it will, and tho” the Offence be never ſo little; and ſuch Promiſes 
wiſe than as upon good Conſiderations have always been allowed in ſuch Caſes, be- 
a Journey- Cauſe the Jury may try of what Value the Conſideration was, _ what 
| | amage 


ſw q „„ * 


—B q * 
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Damage the Uſe of the Trade is to the Party to whom the Promiſe was man; and if 
made; and cited ſeveral Authorities. And the Reverſal was by the he leave the 
»nanimous Conſent of all the Juſtices. 3 Lev. 241. Mich. 1 Jac. 2. in 2% Bu 


| D 
the Exchequer- Chamber. Clerke v. Tay lors of Exeter. * 


&c. Ad- 
judged, that the Bond was good. But at the End of the Caſe, pag. 364. ſays, that in the Exchequer- 


Chamber the Bond was held void, and the Difference between a Bond and Aſſumpſit agreed, becauſe 
ok the Conſideration, without any Regard to the Confideration implied in Law, upon ſealing and exe- 
cuting the Bond; and ſo the judgment was reverſed. 


Plaintiſf a Leaſe of a Houſe and Bake-houſe, in ſuch a Pariſh, for the Term $5. 30. 
of 5 Nears. Now it the Detendant thould wot exerciſe the Trade of u 
Baker within that Pariſh, during the ſaid Term; or, in caſe he did, ſyould, * General 
within 3 Days after Pooof thereof, pay to the Plaintiff the Sum of 50 1. Reſtraints 

Then &c. The Court were all of Opinion, (as the ſame was deliver'd w_ = vows 
by Parker Ch. J.) that a ſpecial Con/rderation being ſet forth in the Con- eg N 


| , Bond, Cove- 
dition, which thews it was reaſonable for the Parties to enter into ir, the nant, or Pro- 


ſame is good; and that the true Diſtinction, in this Caſe, is not between miſe &c. 
promiſes and Bonds, but between Contracts with or without Conſidera- With or 


tion; and that Wherever a ſufficient Conſideration appears to make it a 23 oY | 
proper and an uſetul Contract, and ſuch as cannot be fer aſide without tion, and 


Injury to a fair Contractor, it ought to be maintain'd ; but with this whether it 
conſtant Diver/ity, viz. where the Reftraint is * general, not to exerciſe be of the Par- 


a Trade throughout the Kingdom, and where it 1s limited to a particular 425 ene 
0 l . | or 
Place; for the former of theſe muſt be void, being of no Benefit to „ot. Per 


either Party, and only oppreſſive. WW ms.'s Rep. 181, 182. pl. 44. Hill. Ld. Ch ]. 

1711. Mitchell v. Reynolds. whe ch 

| elivering 

the Judgment of the Court. Wms. 's Rep. 185. Mitchel v. Reynolds 

The Reſtraint muſt be upon good Conſideration, and the Breach of it muſt apparently tend to the Da- 
mage of the Obligee, or otherwiſe the Reſtraint is void, tho' for a particular Place. Per Ld. Ch. J. 
Parker, 10 Mod. 133. in Caſe of Mitchel v. Repnolds, For what does it ſignify to a Tradeſman 
in London what another does at Newcaltle ? And ſurely it would be an unreaſonable Thing to fix a 


certain Loſs on one Side, without any Benefit to the other; per eundem. Wms.'s Rep. 190, 191. in 
S. C. 


12. In Debt by A. againſt E. on Bond of 100 l. condition'd, that 
whereas A. at the Special Requeſt of E. is to take H. into her Shop for her 
hired Servant, to attend in her Shop, and inſpect her Cuſtomers, and to 
allift A. in her Trade of a Linnen- Draper. And whereas the ſaid A. con- 
ſents to hire and take the ſaid E. upon her expreſs Agreement, that after her 
leavine A.*s Service ſhe will not exerciſe ſuch Trade, either by herſelf or 
any other, directly or indirectly, in any Shop, Room, or Place, within 
half a Mile of A. s now Dwelling-houſe in Drury-Lane, or other Houſe 
ſhe may remove to; or ſhall affiſt any other Perſon to carry on ſuch 
Trade &c. which Agreement is the ſole Conſideration of A.'s raking 
the ſaid E. into her Service. The Breach aſſign'd was for aſſiſting J. 8. 
in carrying on the ſaid Trade within halt a Mile of A.'s Houſe in 
Drury-Lane, and Verdict and judgment tor the Plaintiff, and after- 
wards attirm'd in B. R. and afterwards in the Houſe of Lords, with the 
unanimous Opinion of all the 12 Judges, and with 40 J. Coſts. 2 Ld. 
Raym. Rep. 1455. Hill. 13 Geo. 1. Cheſman v. Nainby. 

13. An Action was brought on Articles, by which the Defendant 
agreed not to exerciſe a certain Trade within the Weekly Bills of Morta- 
ity. Judgment was given for the Plaintifl. And in Error brought it 
was ſaid, that ſuch Agreement was determin'd to be good in the Caſe ot 
Jalpen v. Lamper, Hill. 13 Geo. 1. and likewiſe in the Caſe of Michel 
v. Reynolds; tor which Reaſon the Court affirm'd the Judgment 
directly. 2 Barnard. Rep. in B. R. 463. Trin. 7 Geo. 2. Clerk v. 


Crow. 
(8) Reſtrain'd. 
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(G) Reſtrain d. By Charter, Cuſtom, or By- Laws 


It was ad- 1. 169 2 P.Y, Nats, That no Perſon dwelling out of an; City, Borough 
jacged upon c M. J. Town Corporate, or Market-Town, ſhall ſell by Retail any 
en 4 7 Woollen or Linnen Cloth, Haberdaſhery Wares, Grocery or Mercery Wir; 
habitants of Within any of the ſaid Cities, Towns Corporate, or Market-Towns, or Liber. 
the Market- ies of the ſame, except in open Fairs, on Pain of 65. 84d. for every 


ANTE Long Offence, and the Forfeiture of all Wares ſo cffer'd to be ſold, one Moiety to thy 


in another 


Market- Jeſties Courts of Record. | 


Town, not 
prohibited by this Statute ; for this extends only to ſuch as are living in Country Towns, and come and 


ſell their Goods in Market-Towns. 2 Lev. 89. Trin. 25 Car. 2. B. R. Davis v. Leving. 

An Indictment upon this Statute ſet forth, that the Defendants had ſold Earthen-Ware in London 
contra Formam Statuti; but it was quaſh'd upon a Motion, becaule the Statute does not give Juſtices 
of Peace any Juriſdiction to proceed in this Matter at their Seſſions, for they are not ſo much as named 
in the Act. 5 Mod. 149. Hill. 7 W. 3. the King v Clough & al". 


Provided, that this do not extend to any ſuch Wares to be ſold by While- 
ale. 
fe Provided alſo, that every Freeman in ſuch Town Corporate, or Market 
Towns, dwelling within the ſame, may ſell the ſaid Wares by Retail as here 
70% ore. 

1 alſo, that all Perſons may ſell by Retail, or otherwiſe, all Mau- 
ner of Cloth, Linnen or Woollen, of their own making, in every ſuch Town 
Corporate or Market-Town as heretofore. | 

This Ati fhall not be prejudicial to the Privileges of the Univerſities c 
Cambridze and Oxford. a 
2. Upon a Return, that the Cuſtom of London was, That no Perſon nt 
being free of the City, hall, directly or indirecthy, either by himſelf or any 
other, keep any Shop inward or outward, for putting to Sale any Wares &c. 
by Way of Retail, or uſe any Art, Trade, Myſtery, or Handicraft, for Hire, 
Gain, or Sale, within the City, upon Pain ot Forteiture of 51 it was re- 
ſolved this was good by Way ot Cuſtom, but not by Way of Charter or 
Grant to the City; and therefore no Corporations made within Time of 
Memory can have ſuch Privilege, unleſs by Act of Parliament, 8 Rep. 
124. b. 125. a. Hill. ) Jac. The City of London's Cafe. 
3. One found guilty of having us'd the Trade of a working Gold[mith, 
and aworking Feweller, not having ſerv'd as an Apprentice to the Trade, 
was commitred in London; and being brought into B.R. it was ſhewn 
tor Cauſe why a Procedendo ſhould nor be granted, That the Declaration 
is founded on a By-Law founded on a Cuſtom; and that if either be not 
in all Parts good, the Declaration is naught; and here the Cuſtom is 
certified in the Negative, and is contradictory, and that the By-Law cer- 
tified is uncertain and unreaſonable ; for every Stroke the Detendant 
ſtrikes is uſing his Trade, and to pay 5 J. for every Stroke is unreaſon- 
able. 2dly, That the Declaration is not applied to the By-Law, be- 
cauſe doing a Thing one Day is not a Uſing to do it, and the Words Diver/s 
Vicibus do not help it; nor is it ſaid that he gain d his Living by the Trad: 
or Sale of the Commodity wrought, and the Words pro Lucro & Proficio 
do not help it; for perhaps he uſes it to his private Uſe, which is to his 


Profit, tho' he ſells it not. And that it is unreaſonable a Stranger be re- 


ſtrain'd by a By-Law made 40 Years ago, whereof he had no Notice, 
and yet puniſh him for doing what the Common Law allows, viz. the 
getting his own Living. Beſides, it is ſaid Von cxiſtens Liber Homo ſus ( 
Arte &c. which is uncertain ; tor ſo every Apprentice may be punithe1, 
he not being Liber Homo. The other Side cited 5 E. 3. that a Negathe 


wich 


Crown, and the other to the Proſecutor, to be recover d in any of their Ma 
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Af rmative implied, is good, and that it is excluſive of Stran- 

8. and incluſive of Citizens, and that the Oifence, and not the Time 
| aling the Trade, is the Matter; and as to the Apprentice, he uſes not 
. Trade for himſelf but his Maſter's Benefit. The Court deſired 
a C adjornatur. Sty 226. Trin. 1650. B. R. London (City) v. 


wich an 


age Cafe, the Plaintiff declared of a Cuſtom in Derby, that every 


Butcher in Derby having ſerved an Apprenticeſhip for 1 Tears, might uſe that 

Trade abſque Damno alteritts, vel ab altero; but that the Defendant not be- 

„%a Freeman, Hor having ſerved an Apprenticeſhip, ſold Fleſh in Derby on 

„%% a Day, not being a Market-day, by Reaſon whereof the Plaintiff could 

act ſell fo much as oi herwiſe he might, ad Damnum &c. The Detendanr de- 

murr'd, becauſe the Cuſtom is ot laid 1 poſitively, but only potentially, * See (H) 
(iz) that he might uſe that Trade ; Beſides, there is no By-Law to re- PI- 
drain Foreigners, and without a By-Law, or a Cuſtom, any Foreigner 

way ſell in Market-Towns, except on the Market-days. And as to the 
Declaration that he told Fleth, it is not ſufſicient; for it may be a Horſe 

or a Dog. And upon theſe Exceptions Judgment was given for the De- 
ſendant. Lev. 262. Hill. 20 & 21 Car. 2. B. R. Wilmot v. Nixon. 

3. Cuſtom that none ſpall trade in a Town, be/rdes Perſons free of the Gilda See (H) pl. 
1Vircatoria there, Quzre it good in any Place, except London? 1 Salk, 4. S. C. 
203. pl. 2. Paſch. 4 Ann. B. R. Mayor &c. of Winton v. Wilks. 

{ Reſtraints of Trades by By-Laws are 3 ſeveral Ways. 1ſt. 70 ex- 0 
Jude Foreigners, and this is good, if only to enforce a precedent Cuſtom by a ” 
penalty; Per Parker Ch. J. in delivering the Opinion of the Court; and 
cited Cart 68. 114. and 8 Rep. 125. But that where there is no pre- 
cedent Cuſtom, ſuch By-Law 1s void; and cited 1 Roll. Abr. 364. Hob. 
210. 1 Bulſt. 11. and 3 Keb. 808. But ſaid that the Caſe in 3 Keb. is 
miſreported; tor there the Defendants did not plead a Cuſtom to exclude 
Foreigners, but only ro make By-Laws generally, which was the 
Ground of the Reſolution in that Caſe. 2dly, All By-Laws made 7o 
cramp Trade in general, are void; and for this he cited Mo. 567. 2 Inſt. 
4. 1 bulft. 11. 3dly, By Laws made to reſtrain Trade, in order to the 
better Government and Regulation of it, are good in ſome Cates, viz. If they 
are tor the Benefit of the Place, and ro avoid Publick Inconveniences, 
Nuſances &c. or tor the Advantage of the Trade and Improvement of the 
Commodity; and for this cited Sid. 284. Raym. 288. 2 Keb. 2, 83. 
and 5 Rep. 62. b. Wms's Rep. 184 Hill. 1711. B. R. Mitchel v. 
Reynolds. 


(= 


(H) Proceedings and Pleadrpgs. | See (D) pl ;. 


L, 112 for uſing the Trade of a Goldſmith, not having been S. C. cited 
Apprentice to that Trade; the Defendant pleaded the Cuſtom of Lon- Sty. 479. as 

don. th OT + | . : 9 Car. 

, that one having been an Apprentice there for ) Years, and made a Free- f 

; « | f heb | > ap Fletcher v. 

an of London of any Trade, may uſe any other Trade in that City; and Bagnall, 

then pleads that he ſerv'd an Apprenticeſhip 7 Years in the Art of a Cord- that Eicitum 

Wainer, and was made a Freeman of London, and fo juſtified. Upon af 

Demurrer ir was objected to the Plea, becauſe it was *Quod uti poſſit any to uſe any 

other Trade, and not Quod uſus fuir. It was anſwered, That this be- Trade by 

ing alleg d by Way of Cuſtom in the City, and not a particular Preſerip- the Cuſtom 

_ it was well enough; and to that Opinion the Court inclined. Cro. Ae q 

- 347. pl. 9. Hill. 9 Car. B. R. The King v. Bagthaw. 7 No 11 Y 

"(4 1 2 f | , | pleaded - 

a"d tho* it may be good in Evidence, yet it is not ſo in a Return. And he ſaid that all Cuſtoms ought 


0 be alleg'd in Facto See (D) pl. 2 
See (G) pl 4. AE 


4 2. In 


* * — 8 * 


dclaration; and the Court declined ſaying any Thing upon the Merits, which, they ſaid, was a Queſtion 


Trade. 


2. In Action ſur Statute 5 Eliz. tor uſing the Trade of a Grocer, th 
Detendant pleads a former Act depending in the Exchequer in Bar, whi h 
ſhould be in Abatement; Et per Curiam no Reſpondeas outter, but able 
lure judgment for the Plaintiff as on Plea in Bar. 2 Keb 716. pl. 10: 
Mich. 22 Car. 2. B. R. Smith v. Poyner. | 

3. Debt upon the Stat. of 5 Elis. fer uſing the Trade of making Char. 
tas Pictas, Anglice, Playing Cards, from the 23d of February till ;}, 24 

of Fanuary following, VIZ. Per duodecim menſes integras, not having fery'q 
his Time tor 7 Years. After Verdict it was moved in Arreſt of Juds. 
ment, that the Computation here is by Kalendar Months, whereas hy tb, 
Statute it muſt be by Lunar Months; and for this was cited the Ciſe of 
the King v. Stowbridge, Mich. 6 W. 3. And if this ſhould be con. 
ſtrued, that it he uſed it for the Time mentioned here, he muſt haue 
uſed it for 11 Lunar Months of Neceſſity, then it will be uncertain whey 
they will begin the Computation, and the Defendant may be again 
charg'd for Part of the Time for which this Recovery now is, and can. 
not plead this Recovery in Bar; and the right Way had been to {ay 
that from ſuch a Day Per undecim menſes prox? ſequent” he uſed it. Ad 
per Cur. it would be fatal, but is help'd by the Verdlict's finding hin guilty 
of 2 [12] Lunar Months next after the 23d of February. And it a Man uſe 
Trade 14 Days in one Month, and then ceaſes, and uſes again 14 Days iy 
the next Month, he is not puniſhable by the Statute. 12 Mod. 641. Kill 
13 W. 3. B. R. Stretchpoint v. Savage. 
3 4. In Caſe, the Corporation of Wincheſter declared, that Winton 
agreed that was an ancient City &c. and that there was a Cuſtom, that none but Per. 
fuch Cuſtom ſons free de Gilda Mercatoria of the ſaid City, ſhould exerciſe a Trade there, 
b ag unleſs brought up Apprentice to it within the ſaid City; That the Defendant 
9054 be- nevertheleſs did exerciſe &c. Holt Ch. J. ſaid that all People are at 
cauſe their Liberty to live in Wincheſter, and ask'd how they could be reftrain'd 
Cuſtoms are from uling the lawtul Means of living in a Place where they had a lau- 
8 ful Liberty to live? That this was the Cauſe of making the Stat.; 
Ad, of Par. Eliz. That ſuch Cuſtom is an Injury to the 3 and Prejudice to the 
liament; Publick; That the Caſe of London differs, becauſe they have by Cuſtom 
but it was the bringing up the Youth of that City; and therefore they have Power 
OS. by Cuſtom ro make Infants Apprentices, and to aſſign Apprentices, and 
was good in after ſuch Apprenticeſhips they are free, but other Cities have no ſuch 
any other Cuſtom : But this Declaration is ill, becauſe the Action onght to be 
City or brought by the Gilda Mercatoria. 1 Salk. 203. pl. 2. Paſch, 4 Ann. B. R. 
Borough. Mayor &c. of Winton v. Wilks. | 


But it was 
agreed per ; NEE ; 
tot. Cur. That the Declaration was naught ; for Non conſtat that the Corporation has any Guilda Mer- 
catoria ; nor does it appear who the Homines Liberi de Guilda Mercatoria are, ſo as they may be ti: 
whole Corporation, or ſome Part of them; and anciently the King's Grant to have Guildam Mercato- 
riam, made them all a Corporation, viz. all the whole Vill. 3 Salk. 349. S. C. —2 Ld. Raym. Rey. 
1129. S. C. argued by Counſel, and ſpoke to by the Court; And Holt Ch. J. ſaid, he would give 
Judgment for the Plaintiff if he could tell why; but Judgment was entered Quod querentes nil caplan: 
per Billam, upon the Exceptions to the Declaration. 6 Mod. 2 1. Mich. 22 Ann. 8. C. ſays, Note 
this Action was not grounded on any By-Law, nor for any Penalty. And Holt Ch. J. faid, It ws 4 
Point not determined <vhether ſuch a Cuſtom æwas good, tho* many Corporations did pretend to it; and that 
ſome Corporations pretended a Right by Cuſtom to exclude eee but he thought they could no! 
ſupport it. And the Reporter ſays, that in Paſch. 4 Ann. Judgment was ſtay d upon Faults in the D:- 
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of great Conſequence. 


(I) For- 


Trade. 


(I) Forfeitures for uſing a Trade by 5 Elis. 4 


1. 5 Elis. Nacts, That the Forfeitures mentioned in this Statute (ex- In an Infor- 
cap. J. . 39. cepting thuſe otherwiſe limited) ſhall be divided betwixt the ee 
uten and the Proſecutor; and all Fuſtices of Peace, or any two of them, Trade of a 


7 Ouor. and every Head-Officer, Hall have Power to hear and determine Baker with- 


tbe Breach of this Statute, upon Indit;ment or otherwiſe, and to award Pro- in the City | 
eſs and Execution accordingly, and ſpall yearly in Michaelmas Term by Eftreat of Norwich, 
a ; | . E N | 2 not having 
certify into the Exchequer the Fines which accrue upon this Statute, in Man- ſerv'd as Ap- 
ner as they ought to do in other Caſes. Sera He prentice for 
§. 45. Provided that all Manner of Amerciaments, Fines, Iſſues, and For- 7 Years, it 
feitures which ſpall ariſe c. by Reaſon of any Offences or Defaults men- mY _ * 
tioned in this Act, within any City or Town Corporate, ſhall be levied, ga- x an 1c. 
thered, and received by ſuch Perſon or Perſons of the ſame City or Town Cor- crues to the 
porate, as ſhall be appointed by the Mayor or other Head-Officers mentioned in Intormer for 
this Act, to the Uſe and Maintenance of the ſame City or Toon Corporate, in * F 2 
Fe. M 7 a Fi 7 ariſing upon 
ſuch Caſe and Condition as any Manner of other Amerciaments, Fines, Iſſues, this Act 
or Forfeitures, have been uſed to be levied and employed within the ſame City or within the 
Town Corporate, oy Reaſon of any Grant or Charter Party from the ©neen's City of Nor- 


Majeſty that now is, or of any of her Grace's noble Progenitors, made and wich; and 


granted to the ſame City, Burrough, or 2. own Corporate, any Thing or Clauſe oa. 5 ag 
1a this Adt to the contrary notwithſtanding. | Juſtices va- 
ried in Opi- 


nion. Et ſic adhuc pender. Mo. 886. pl. 1245. Hill. 14 Jac. Daviſon v. Barker. Hob. 183. pl. 
220. S. C. And Hobart Ch. J. ſaid, That if the Clauſe is to be underſtood ſo as that they are given 
thereby to the Uſe of the City or Town Corporate, the Conſequence will be that, this Information can- 
not Rand, it being for the King and the Informer; And he was of Opinion that the Word (Forfeiture) 
in this latter Clauſe was not to be underſtood of the main Penalty of the Law for 2 Reaſons, fſt. Be- 
cauſe it was penn'd beginning with Amercements &c. which imports the F orfeĩtures of the like, or leſs 
Nature. Again, that it apyoints them to be levied in ſuch Sort as other Amercements &c. granted to 
ſuch Cities are to be levied, which are of Record, and due, as ſoon as they are impoſed, and want no- 
thing but the Levying. Now Fines, Iſſues, and Amerciaments are often granted to Cities; and yet 
that could not extend to the like, growing upon Suits, upon Offences made by new Statutes. Note, 
[hoſe are not due till there be a Conviction, ſo the Queſtion is of the Suit, and not of the Levying. But 
no City has, or can have Grant by Charter of any Penal Law. And where it was urged, that the former 

auſe did except from the Queen the Penalties otherwiſe appointed, which mult needs be underſtood of 
thee, there is in the Statute 5 J. Forfeiture given againſt him that departs without Licence out of a 
Work undertaken to him from whom he departs; at Coventry the Summer Aſſizes 17 Jac. Hobart 
Juſtice of Aſſiſe there, adviſed Stapleton to give Judgment for the Informer in the Sheriff's Court 
there 


(K) Indiftments, or Informations, as to uſing Trades. 


1. INſormation Qui tam on 5 Eliz. 4. becauſe the Defendant at S. the 8 Rep. 129. 

1ſt December 3 Jac. and continually after till 12 Nov. 4 Jac. b. S. - ny 
(which was until the Day of the Information) for the Space of 11 fe Cie 
Months, and more, exerciſed and occupied the Art and Occupation of a of the City 
Brewer, being an Occupation uſed within the Realm 12 Jan. 5 Eliz. ubi of London. 
revera, he did not exerciſe the ſaid Trade the 12 Jan. 5 Eliz. nor was TIL ' 
ever brought up tor 7 Years, as an Apprentice in the ſaid Art, contra — 2 
lormam Statuti &c. The Defendant pleaded Nor guilty, and found 189. win. 
againſt him; and after Verdict moved in Arreſt of Judgment, firſt, that 11 Jac. in 
the Art of a Brewer is not ſuch a Trade, the uſing whereof is prohibited _— 3 
by the Statute; Sed non Allocatur; for by the expreſs Words of the Statute, The KJ 
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and Allen it is reckoned as a Trade or Occupation. And the Words in the Statute 
v. HOP whereupon this Information is founded, refers to the Trade aforeſaid 
Coke Ch j. Cro. J. 178. pl. 17. Trin. 5 Jac. in the Exchequer, Shoyle v. Taylor, 
that the Ba- EP e | 
rons of the Exchequer held a Brewer to be out of the Statnte; for if they are divided into 10 Parts, there 
are not 9 of them that have been Apprentices ; and that it was therefore adjudg'd for them, and af. 
firm'd.— Roll. Rep. 10. Paſch. 12 Jac. B. K. in Caſe of The King v. Toilin, Coke Ch. 1;:cireq 
g. b. to have been adjudg'd within the Statute, becauſe it is for the Suſtenance of Man; and ſaid it was 
afhirm'd in Error, ; f * 

A * Public Brezzer ought to ſerve Apprentice 7 Years; otherwiſe he is within the Statute of 5 Elis. 
bur rot ſo of a Private Brewer in private Houſes. Upon an Information againſt a Publick Brewer upon 
the Statute of 5 Eliz. it is / ficient in the Count to declare that he <vas not a Breyer at the Time of mali. 
the ſaid Statute ; and there 1s #o Occaſion to ſay, that he did not then uſe any other Trade; for altho' the 
Statute is obſcurely penn'd, this is the true Senſe of it; If he had uſed the Trade of a Barber at the 
Time of makirg the ſaid Statute, it would not ſerve to excuſe him for being a Brewer. Panis & Potus 
ſunt duo Vitæ ſuſtentacula; and therefore the Law provides, that the Brewer and Baker ſhall be Ap. 
prentices for 7 Years. Theſe Trades alſo concern the Health of the Bodies of Men; and the Ly 
does not ſuppoſe that unexperienced Perſons can direct, or work at them; and the Law judge tha; - 
Years are a convenient and neceſſary Time for Inſtruction before ſuch Publick Imploy ment. Jenk. 
284. pl. 15. 1 

* Cro. G99 pl. 4. S. P. agreed, in Caſe of The King &c. v. Fredland. 


S. P. Keb. 2. An Indictment on the Statute, for uſing a Trade not being Appren. 
473. pl. 88. tice to it for 7 Years; but it was quath'd, becauſe it did zot ſet forth that 
it was a Trade us'd at the Time of the Statute ; tor the Court as Judges can- 
B. R. The not take Cognizance that it was, and the Statute ſays ('Trade at this 
King v. Time lawtully uſed.) Palm. 528. Paſch. 4 Car. B. R. Anne Staflord's 
Hubbard. Caſe. 

T. was in- | 
dicted for exerciſing the Trade of a Mercer, not having been an Apprentice; Exception was taken, that 
it is ſaid that it was a Trade 13 Feb. 5 Eliz whereas the Parliament began 12 Feb. But the Court 
held it well enough, and it might have been * omitted that it was a Trade 5 Eliz. for that Exception is 
worn out. Comb. 288. Trin. 6W. & M. in B. R. The King and Queen v. Taft. 

* Bur 2 Salk. 611. pl. 3. ſays, It is a good Exception that it is not averr'd in the Indictmept, That the 
Trade therein mentioned was a Trade at the Time of making the Statute. Trin. 4 Ann. B. R. The Queen 
v. Harper. And the ſame Term between The £uren and Corniſh, it was moved to quaſh an In- 
dictment for uſing the Trade of a Seamſtreſs, not having ſerved as Apprentice; and the Court refuſed, 
becauſe it was ſet forth in the Indictment to be a Trade in England at the Time of making the Act; where. 
in the Words are, Any Craft, Myſtery, or Occupation now uſed. So that if this Trade of a Seamftreſ be 
not within the Act, the Defendant would have the Advantage of it upon the Trial. Ibid. — 2: L4, 
Raym. Rep. 1188. 1189. in Caſe of The Muren v. Yarper, cites S. C. accordingly ; and the Court re- 
fuſed to quaſh the Indictment, becau'e they ſaid they could not take Notice what was, or what was not, 
a Trade within the Statute. 

It was moved toquaſh an Indictment, for exerciſing the Trade of a Baker, the Defendant not having 
ſerved a legal Apprenticeſhip. The Exception took to it was, that the Trade was f not laid to be uſed in- 
fra Regnum Angliæ at the Time of the dat, The Court ſaid the Trade of a Baker was within the Words 
of the Act; and no Averment of the Trade's being uſed at the Time of the Act is neceſſary, but where 
the Trade only falls within the general Concluſion of the Clauſe at laſt. Barnard. Rep. in B. R. 277. 
Hill. 3 Geo. 2. The King v. Munroe. 

+ So in Indictment for uſing the Trade of a Grocer. 2 Keb. 226. pl. $3. Paſch. 19 Car. 2. B. R. the 
King v. Hopkins, the Indictment was quaſh'd for that Reaſon. See 2 Barnard, Rep. 147. The Cal 
of The King v. Ul indgrove, cited in the Caſe of The King v. Britton. 


Indictment 3. Information for. uſing the Trade of a Draper in Norwich, was 


for uſing the 


Trade st; Auaſh'd, becauſe it was not averr'd that he did not uſe the ſame Trade at the 
Baker, not Time when the Statute was made, Hard. 54. Arg. in the Cafe of ayes 
having v. Harding, cites ir as adjudg'd Mich. 22 Car, Johnſon v. Wilnerford. 


ſerved / | 
Years Apprenticeſhip, contrary to 5 Eliz. and does not ſay he did not uſe the Trade at the Time of making 
the Act; and it was quaſh'd, but agreed and declared by all the Court, that this Exception ſhould never bs 
allowed for the ſuture; and now they would intend that no Man did uſe that Trade at that Time. 2 
Show. 210, 211. pl. 218. Trin. 34 Car. 2. B. R. The King v. Green. . 


- 


4. An Alien was 7adied for uſing a Trade wpon the Statute 22 H. 8. 
cap. 13. But the Indictment was quath'd, becauſe ic was f ſet forth that 
he was born out of the Power of tht Commonwealth, but only that he was born 
out of England; but Roll Ch. J. ſaid, if it ſays that he is Alieuigenus, it 
iinplies all. 2dly, The Indictment did not ſay that he is an Alien born dl, 

0 


F 


s * : : 
2 4 ns Wa. þ PE +” EE 4 4 k 2 De _ FO. 4 ig, p39", . * 
/ * 


* England and this was held a good Exception. Sty. 256. Paſch. 1651. 
an v. Jacob. | 

PTY e upon the Statute 5 Eliz. for uſing the Trade of a 

Draper, not having ſerved as an Apprentice &c. was quaſh'd, becauſe it 

was ſaid, that he uſed the Trade in the Tear 1653. and did not ſay, in the 

Year of our Lord. Style 448. Paſch. 1655. B. R. Anon. : 

6. Indictment on 5 Eliz. 4. tor uſing the Trade of a Currier, not ſay- - P. per 
ing that he had not ſerved in any Art, Myſtery, or manual Occupation ; but ; 
ly that he had not ſerved as a Currier for 7 Years ; which the Court con- Trin. 15 
ceived ill, and quaſh'd. Keb. 473. pl. 88. Hill. 14 & 15 Car. 2. B. R. Car. 2. B. R. 
the King v. Hubbard. ae ; ee 9 — v. 
7. It was moved to quaſh an Indictment on 5 Eliz. for ging the Trade rl. 
of a Hoſier, in which he had not been educated. according to the Form of the 
Statute, (not ſaying, ut Apprentitius) and a good Exception ; per Cur, 

And the Indictment was quaſh'd. Keb. 558. pl. 80. Trin. 15 Car. 2. 
B. R. the King v. Harlow. f 

g. Exception was taken to an Information by Common Informer, for 2 an 2 
exerciſing the Trade of a Barber, not ſaying he ſet up publickly ; Sed non « Ton or 
allocatur, the Statute being in the Disjunctive. 2. It is not ſaid “ con- Trade 5 
tra pacem; Sed per Curiam, that is never done in Suit by common In- Barber, 
former; and it the Defendant did not ſet up publickly, he may be found without Ser- 
Not Guilty. Keb. 860. pl. 70. Hill. 16 & 1) Car. 2. B.R...... v. Ves of 1 


Vears, Ex- 
Luſamoor. ception was 


x taken, be- 
cauſe rot 1aid Contra pacem. Holt Ch. I. thought it well enough, becauſe it was laid Contra formam Sta- 
uti. Bur by the other 3 Judges it wes quaſh'd; for every Breach of a Law is againſt the Peace, and 
ouzht to be ſo laid. 6 Mod. 128. Paſch. 3 Ann. B. R. the Queen v. Lane. S. P. Keb. 292. 
Ppiſch. 14 Car. 2. B. R. pl. 115. in Caſe of the King v. Grove. Ibid. 501. pl. 58. Paſch. 15 
Car. 2. B. R. IndiEtment quaſh'd on S. P. the King v. Leverington. Ibid. 789. pl. 43. Mich. 
16 Car. 2. 5 R. the King v. Earris, S. P. Ibid. 848. pl. 48. S. P. and the Indictment was 
vnaſh'd, Hill. 16 & 17 Car. 2. B. R. the King v. Eouſeden,— S. P. And the Indictment quaſh'd. 
5 Keb. 646. pl. 63. Paſch. 2SCar. 2. B. R. the King v. Eeds. | 


9. Exception was taken to an Indictment on 5 Eliz. 4. being before * Indictment 


Tuſtices ad pacem cunſervand', and do aot ſay * Domini Regis, Sed non for uſing the 
a | 15 : . , Trade of a 
allocatur. 2. It was for ug the Trade of Mercator, AngP. a Merchant, Ritcber was 


Sed non allocatur. 3. It was not ſaid where they were Fuſtices, tor which excepted to, 
Cauſe it was quath'd. Per Twiſden, the reſt being abſent. 2 Keb. 385. gy It 
pl. 58. Trin. 20 Car. 2. B. R. the King v. Lambe. was d Ge- 


neralem Seſ- 
ſenem pacis, not ſay ing Domini Regis. And per Cur. it was quaſh'd, 2 Keb. 391. pl. 75. Trin. 20 Car. 
2. B. K. the King v. Jackſon. 


10. Moved to quaſh an Indi&ment upon 5 Eliz. cap. 2. for exerciſing Vent. 5r. 


Trade in Cheſhunt in Hertfordſhire, not having been an Apprentice to —__ 
it for 7 Years, becauſe the Statute ſays, they thall proceed at the Quar- to be aid, 


ter Seſſions, and the Word Quarter is not in the Indictment, Twi den, That to 
that Word ought to be in; and I believe the uling of a Trade in a Coun- keep a Shop 


try Village, as this is, is not within the Statute. Moreton accorded, within "og 
Rainslord ſaid, It will be very prejudicial to Corporations not to extend Village is 


the Starute to Villages. Twiſden ſaid he had heard all the Judges ſay, That not within 
they will never extend that Statute further than they needs muſt. Obj. the Statute ; 


f1 a A 7 iz. * idem onerati and that it 
urther ; that there wanted theſe Words, viz. * Ad tunc & ibi erati ry 


& jurati; for which all the 3 Judges, Keeling being abſent, conceived it j,.,, ning 
ought to be quaih'd. 1 Mod. 26. pl. 69. Mich. 21 Car. 2: B. R. the thar the In- 
King v. Turnith. habirants 

| | mult go to 
fowe great Town upon every Occaſion, 2 Keb 583. pl. 121. Mich. 21 Car. 2 B. R. The Ing 
v. French, ſeems to be S. C. for uſing the Trade of a Greer in Cheſton in Hartfordſhire, being a 
Country Vill, and not a Marker Town, and fays the Court agreed that it was not within the Statute, and 
that the Starute is not to be extended by Equity; And it was quaſh'd, S. C cited 2 Barnard. Rep. 
mn 3.R. 225. Bill 6 Geo. 2. in Caſe of The King v. Langley; and there Page J. ſaid, That he 
had often known theſe Iudictments quaſh'd upon ſuch Exception. - 
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3 Keb. 790. pl. 45. Trin. 29 Car. 2. B. R. The King v. Bonivel, the Court conceived the 177” 
the Trade of ſelling Grocery Wares in ſmall Parcels 2 Miles out of any Corporation, and amor tak 
Poor to be within the Statute 5 Eliz, But Judgment was given for the Defendant, becauſe the + ö 'J 
m__ wanted the Words contra Pacem. See 3 Keb. 782. pl. 28. The King v. Burnivil, 8 © by 
adjornatur. a e 

* S P 2 Keb. 610. pl. 47. Hill. 21 & 22 Car. 2. B. R. The King v. Green way. — See pl. 2 
The King v. Morris. 5 


11. Upon a Motion for quaſhing an Indi&ment againſt a Baker, ther, 
Exceptions were taken. 1. He is indicted tor «/ng Facultatem Piſpy,, 
and does wot ſay Panis humani. 2dly, It is for baking Panis tritic;, Au. 
glice, Houſhold Bread; whereas it ſignifies only Bread made of Whez; 
and not Houſhold Bread, for that may be made of other Corn. zdly, 
For baking Panis Aſſis, without a Daſh for Panis Affiſe. Upon the; 
Exceptions it was quaſh'd. Styl. 24. Paſch. 23 Car. Anon. 
12. B. was indicted tor uſing the Art of a Brazjer, contra 5 Eliz. cap, 
4. not averring it a Trade then, and ubi revera he had not ſerved n You; 
according to the ancient Cuſtom in the Town of Nottingham. After Verdict 
this was excepted to in Arreſt of Judgment; and per Curiam, it is ill boch 
in the Averment, and alſo in drawing the Meter of Service to a par. 
ticular Town ; whereas it ſhould be, that he had not ſerved generally 
any where, 3 Keb. 550. pl. 55. Mich. 2) Car. 2. B. R. the King . 
Boot. 
An Indict- 13. Indictment for uſing a Trade, zo having ſerved 7 Years Apprentice. 
2 ſhip in England, or Dominion of Wales, was held naught ; becauſe limited 
Trade, not to England or Wales, when the Statute is general, 2 Show. 155. pl, 
having 141. Hill. 32 & 33 Car. 2. B. R. Anon. 


ſerved to it | 
the Space of 7 Years, infra Regnum Anglie aut Wallie was quaſh'd for this Exception, for it ſhould be 
aut Walliam. 12 Mod. 251. Mich. 10 W. 3. B. R. King v. Fox. 


S C. & S. P. 14. In the Caſe of an Indictment for uſing the Trade of a Merchant. 
2 _ Taylor, the Court ſeemed to think a Merchant-Taylor was Nonſenſe, 
, NI and unintelligible ; they did not know what a Merchant- Tay lor meant. 
cordingly, 2 Salk, 611. pl. 3. Trin. 4 Ann. B. R. the Queen v. Harper. 
that they 
could not underſtand what a Merchant-Taylor is, and that there was no ſuch Trade. And the Reporter 
ſays, Note, Mr. Eyre ſaid he had known many Indictments on this Statute quaſh'd for that Exception. And 
the Reporter ſays further, that it ſeems to him that what a Craft, Miſtery, or Occupation is, is Matter 
of Law. | 

- 


15. Two cannot be indicted jointly for exerciſing a Trade, not havin; 
been Apprentices, becauſe the not being Apprentices is that which makes 
the Crime and Forfeiture, and that mult of neceſſity be ſeveral. 1 Salk. 
382. pl. 32. Paſch. 5 Anne, in Caſe of the Queen v. Atkinlon, cited 
and admitted. the Caſe in 2 Roll. 81. [Indictment (N) pl. 6. Brookes 
Caſe. 

18 Baron and Feme could not be indicted for ok on, a Trade, not 

being qualified, becauſe it is the Exerciſe of the Husband. If the Wite 
be qualified, that qualifies the Husband, bur fill it is the Exerciſe of 
the Husband. 2 Ld. Raym. 1248. Eaſt. 5 Ann. Per Holt Ch. J. in the 
Caſe of the Queen v. Atkinſon, & al, 1 

17. It was moved to quaſh an Indiftment againſt a Serge-maker for 

Aying his own Serges, he not having ſerved as an Apprentice to the Dying 
Trade; for that it was not ſaid in the Indictment, that he was a common 
Dyer, and that he might Jawtully dye his own Wool. And it was faid 
to be ſo adjudged in a Caſe where, becauſe it was not laid a Common 
Baker, it was held ill ; for any Man may bake for himſelf, and ſo he 
may dye &c. Bur the Court held the Indictment well enough, being 
not like the Caſe of a Baker, for many People bake their own Bread; 
but a Dyer is a ſeparate Trade. 11 Mod, 189, 190. pl. 4. Mich. 7 Ann. 
B. R. the Queen v. Prew. 16 
| 18. 
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" 18. An Indictment for uſing the Trade of a Salter was excepted to, See (A)— 
becauſe it ſaid that the Trade was infra hoc Regnum ilſitat at the Time of An Excep- 


the Alt made. Now they ſaid (boc Regnum) would as well extend to Scot- pare he 2 


/ind as England; and the averring that this Trade was uſed in Scotland Indictment 
ir the Time of rhe Act, would ſignity nothing. Upon this Exception the for uſing the 
Court quaſh'd the Indictment. Barnard. Rep. in B. R. zo. Mich. 1 Geo. Ade of a 


i Cutler, be- 
2. 127. the King v. Lyſter. Pon Nea 


| | | ſaid to be 

as'd inſra hoc Regnum Anglie at the Time of the Act, whereas there is now no ſuch Kingdom. It was 
anſwered on the other Side, that this being a Trade expreſsly declared within the Act a, us'd at the 
Time of the Act, the Clauſe of Infra hoc Regnum ſhall be rejected as Surpluſage; but adjornatur. 2 
Farnard. Rep. in B. R. 147. Paſch. 5 Geo. 2. 1732. The King v. Britton.—Ibid. 172. Trin. 5 Geo. 
2. 8. C. The Court thought it ſo clear a Point againſt the Proſecutor, that they immediately gave Judg- 
ment for the Defendant. And Lee J. ſaid that the Caſe of the Quren v. Robinſon, Trin. 13 Ann. 
was the firſt determined on this Point after the Union. In arguing this Caſe Ibid. 147 for the De- 
fendant were cited the Caſes of The Queen v. Robinſon, Eaſter 1714. and The King v. Mog, Trin. 9 
Geo. 1 and The King v. Paris, determined on the Caſe of The King v. Hog, and the Gi of the 
King v. Windgrove, Hill. 3 Geo. 2. 
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19. An Exception taken was, That the Indictment was in the Borough 
of Colchefter, and no County laid wherein that Borough is. And 2dly, 
that the Indictment only charges in general, that the Detendant exer- 
iſed this Trade the firſt Tear of the preſent King, without ſaying in what 
Month ot the Year it was. Now he ſaid, the Act of Parliament gives 
{) much a Month Forfeiture for the Time the Offence is committed, and 
therefore it was material for the Indictment to have charged how many 
Months the Defendant exerciſed it. The Court ſaid the firſt Exception 
was clearly fatal, and therefore made the Rule abſolute. Barnard. Rep. 
in B. R. 285. Hill. 3 Geo. 2. the King v. Kendal. | 
20. | Indictment on the 5 Eliz. for exerciling a Trade &c. It was See the 
moved in Arreft of judgment, that it does not appear when or where the 8 4 
Fury were ſworn ; For the Caption of the Indictment is Furatores pro Do- CT 15 
ino Rege jurat” pro &c. omitting the Words adtunc & ibid. Hereupon 
judgment was arreſted. Gibb. 266. pl. 11. Paſch. 4 Geo. 2 B. R. The 
King v. Morris. | 


For more of Trade in General, ſee Actions tam quam #c. Appren- 
tices By-Laws, Trade and J2avigation, and the Reterences 
there, and other proper Titles. 


Trade and N avigation. 
5 


(A) Caſes relating to Trade and Navigation. g 


l. I F a Ship freighted for a Voyage be made Uſe of for a longer Voyage, Four Joint- 
or for ſeveral Voyages in Caſe there be 20 Proteft againſt it, and 1 "> 
the Ship f. ufters any Damage in the Voyage not allowed of, the Damage ſhall, „ SA 6 | 
be equally paid. Miege's Laws of Wisby 15. S. 11. Ship, the 
| | | 4th <vill 
not, the Courſe is to go into the Admiralty, and there give Security to anſwer for the Chip if — =, 
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336 Trade and Navigation. 
loft, and they ſhall be diſcharged againſt the other. If one diſlike the Voyage and doth not expreſy, 
prohibit navigativg the Ship, and the Ship gees the Voyage and is loſt, in ſuch Caſe he ſhall not be ay 
ſwered his Part; But if the Ship return, he ſhall have an Account for what is earned, and it ſhall 6 
interded a Voyage with his Conſent, without any expreſs Prohibition proved. As if 4 are Tenant, bh 
Common of Land, and one or more ſtock the Lard ard manage it, the reſt ſhall have an Account of 
the Profits; But if a Loſs come, as if the Sheep &c. die, they ſhall bear a Part. Per North Lad 


Keeper. Skin. 230. Hill 36 & 37 Car. 2. in Chancery. Anon. — Vern. 297. pl. 291, Strelly 5 
Winſon. S. C. accordirgly. For Qui ſentit Commodum ſentire debet & Onus. ; 


2. If there be ſeveral Owners of a Ship and they fall out, the Ship not- 
withſtanding this Variance may make one Voyage upon their common Charge 
and Adventure before they ſhall be ſo much as heard to diſſolve the 
Partnerſhip ; but if after that they cannot agree, be who deſires to be fret 

is to offer to the Reſt his Part at a Price as he will either give or take 
which if he will not do, and yer refuſes to ſell the Ship forthwith, the 
Reft may rig the Ship at their own Charge and upon the Adventure of the 
Retuſer ſo far as his Part extends, without any Account to be made to him 
of any Part of the Profit at her Return. But they muff bring her bg; 
ſafe or anſwer him the Value of his Part. Molloy, lib. 3. S. 14. Cites Lex 
Merxcatoria, 120, 121. 

3. But it the Partners who have the greateſt Share of the Ship refuſ tg 
continue the Partnerſhip with one who hath but one Part or a {mall Share 
therein, and who cannot without great Loſs ſell or part therewith at the 
Price ſet nor is able to buy their Parts, then they mult all put the Ship to 
an Appraiſement, and ſo diſpoſe of her by Sale or ſetting her forth on 
the Voyage according to ſuch Appraiſement. Molloy, lib. 3. S. 14 cites 
Lex Mercatoria, 120, 121. 

4. No Subject ought to trade within any Realm of Izſdels without Li. 
cence of the King, becauſe he may turn Infidel. Per Coke Ch. ]. and 
ſays, he had ſeen a Licence in E. 3's Time, reciting that he having ipe- 
cial 'Truſt and Confidence that his Subject will not decline from his 
Faith and Religion, did Licence him &c. 2 Brownl. 296. Hill. J Jac. 
C. B. Michelborn v. Michelborn. 7 

5. In an Information the Caſe was that the Ruſſia Company was incor- 
porated in 1 and 2 Ph. and Mar. and it was granted to them, Hat ao Per. 
ſon not being of their Company ſhould trade thither without their Leave, un- 
der the Penalty of forfeiting Ship and Goods + Afterwards ty Ad of Par. 
liament 8 Eliz. theſe Letters Patents were confirmed, and it was enadted, 
that no Perſon Subjett or other, ſhould trade thither without their Leave. The 
Queſtion was, Whether a Perſon tree of their Company might trade thi- 
ther without their Leave. The Court inclined to be of Opinion that he 
could not; For the great Inconvenience was the ſingle and ſeparate 
Trade of thoſe of the Company, and not of Foreigners who could not 
trade without Leave of the Company, and the Act is a mere Alt of Crea- 
tion and to regulate thoſe of the Company who trade ſeparately to the Preju- 
dice of the Foint-Stock ; And if it was an Act of Confirmation, it would 
be void becauſe the Letters Patents themſelves are void, being to appro- 
propriate a Trade, which the King cannot do by Law, Hard. 108. 
Hill. 1657. in the Exchequer. The Attorney General v. Alum. 

Keb. 38. 6. In Caſe the Plainritt declared that he was Owner of one 16th Pait 
S. Ca, and the Detendant of another 16th Part of the fame Ship, and that the 
cordingly, Detendanr fraudulently and deceitfully carried the ſaid Ship ad loca tran/- 
and that it marina, and diſpyſed of her to his own Uſe, by which the Plaintiff loſt his 
BY 8 16th Part to his Damage; on Not Guilty pleaded and Verdict for the 
1 Plaintill, it was moved in Arreſt of Judgment that the Action did not 
Common, lie; tor cho' it be found deceptive, yet this did not help ir, if the Ac- 
that he did tion did not lie on the Subject Matter. And here they are Tenants in Cum. 
28 3 mon ot the Ship; and by Littleton, between Tenants in Common there 
Mags N for is not any Remedy, and there cannot be any Fraud between them, be- 
his 16th Cauſe the Law ſuppoſes a Truſt and Confidence betwixt them; and upon 
Part. theſe Reaſons Judgment was given Quod Querens nil capiat per billam. 


Vx 29 Raym. 15. Paſch. 13 Car. 2. B. R. Graves v. Sawcer. 
S. N. ene | 
Litt S. 222. but it ſeems miſprinted for S. 325. 
as to Tenants in Common. | 


But ſee now the Statute 4 & 5 Anne, 4 ty 
7. 1 T. 
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Trade and Navigation. 1 


Mr. Skinner's Caſe preſerr'd to the Judges from the Council-Boarlt, This Caſe 


» » » hs I >, - was cCommu- 
ition preſented by him to the Lords of the Council he ſtated e 


as follows, viz. That in the Year 1657, when Trade was open to me as taken 
Indies and free for all, he ſet forth a Ship of his own from Lon- from a MS. 


in and arrived at Famly in 1658, and poſſeſſed himſelf of a Warehouſe on N50 8 15 


Key ling. 


\frer a Pet 
118 Caſe 
te Eaft 


i Riverſide on which his Ship rode wherein he put great Part of his 
ods ; be allo had poſſeſſed a Houſe at Jamby and Goods therein, and 
F -1{cd of the King of Great Jamby to him and his Heirs the Iſlands 
UTC - a © 
{Barerha, and built a Houſe and had contracted for the Planting of 
pepper; T hat in the Year 1657, the Agents of the Eaft-India Compan 

with above 30 Men armed with Muskets, Swords, and half Pikes, ſet 
upon bis Ship, boarded her and took her; they allaulted and took his 
1 arehouſe and all his Goods on Shore, and with above 20 Men armed as 
:forefaid, they aſſaulted his Perſon at Famby and wounded him and took 
him, broke open Hs Houſe, ſpoiled him of his Goods and Papers, and the 
aid Agents with Men armed as aforeſaid, did aſſault the Iſlands of Ba- 
otha and and poſletied themſelves of the ſame, built a Houſe, cut down 
Iimber, and do {till (as he believes) poſſeſs the ſame; and upon this 
Caſe he propounded theſe Queſtions, 

iſt, Whether Mr. Skinner is not relievable properly in the Conſtable 
and Marſhall's Court? 2dly, Whether he can have a full Relief in any 
ordinary Court of Law? Upon which by an Order dated the ſaid 12th 
of April 1665, the King's Majeſty being preſent, the State of his Caſe 
was ſent to the 2 Lord Ch. Juſtices, and the Lord Ch. Baron and the 
reſt of the Judges then in Town to conſider of the ſaid Queſtions and 
make a Report of their Judgment thereupon, upon which we met ac- 
cordingly, and after Advice made the Report following. 

it, That we are of Opinion that Thomas Skinner in the Order men- 
tion'd, is not relievable tor any of rhe Matters in his Caſe propoſed in 
the Conſtable or Marſhall's Court, they having no Juriſdiction in Mat- 
ters of this Nature. 3 
2dly. That his Majeſty's ordinary Courts of Juſtice at Weſtminſter can 
vive Reliet tor the taking away and ſpoiling his Ship Goods and Papers, 
and allaulting and wounding his Perſon, notwithſtanding the ſame was 
done beyond the Seas. | 
;dly. That as to the poſleſſing and detaining of the Houſe and Iſlands 
in che Caſe mention'd, he is nor relievable eicher in the Conſtable and 
Marſhall's Court, or in any ordinary Court of Juſtice. 

8. Upon an Information tam quam, grounded upon the Act of Navi- 
gation, for importing Goods in a foreign Ship contrary to that Act, the 
Queſtion was, whether or nor, it a foreign Ship naturalized by the new 
Act, being a Prize taken in the late War with Holland, be afterwards 
ſold to a Foreigner, who ſells her again to an Engliſhman, Whether or no 
| the Oath now muſt be taken again according to the new Act. And ad- 
| judged that it need not, becaute that the Ship was once lawtully natura- 

lized. Hard. 511. Trin. 21 Car. 2. in the Exchequer, Martin v. 
Verdew, | | 
9. A Bill was brought to be relieved againſt Actions of Treſpaſs, for 
ſeiſing their Goods in the Hand of &c. on the Pretence of breaking an Inhi- 
lition of the King of Denmark, whereas by Articles ot Alliance between 
the Crown of England and Denmark, free Trade was allowed to all 
Engliſh in all Ports of the Kingdom of Denmark, whereof the Iſland was 
a Port; But in Regard Sentence was given in the Court there tor the Plain- 
tiff on the Seiſure, the Bill was diſmiſt. Chan. Caſe 237. Mich. 26 Car. 2. 
Bluet v. Bampfield. | 


1's Election; and Evidence of the Cuſtom of Merchants to bring it alone 
Was lufficienr, and one can't releaſe the other's Part. Alſo it one takes 


4 R but 


10. In Evidence, Hales Ch. J. ſaid an Indebitatus by one Joint Part- 
Owner of a. Ship for his Share of Freight was ſoint or ſeveral at the Plain- 
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fuſers, the her ſafe Return. After which 7he Ship began a Voyage and was ft, 


* 
ow 80 * 


Trade and Navigation. 


but a Moiery or leſs of what belongs to his Share for Freight 1 
other may ſue for his whole Share of it, and ſo *twas ſaid 0 bt ks 
in the Caſe of Coal-Merchants ; but the Matter ended by Ln 
rence. 3 Keb. 444. pl. 63. Hill. 26 and 27 Car. 2. B. R. 
| Ayles. ; | 1 
5 Mod. 193. 11. By the Act of Navigation 12 Car. 2. c. 18. certain Goods ar; proby 


N ad- bited to be imported here under Pain of forfeiting them, one Part to the Ky 
udg d ac- : J 
dingly b . ws ODS f and it W345 
x 4 ole 4 adjudged in this Caſe, that the Subject may bring Derinue tor ſuch Good 


Court. as the Lord may Replevin tor the Goods of his Villein diftrained ; For 


Ele- 
Stanley ; 


12 Mod. 92. the bringing the Action veſts a Property in the Plaintiff. Salk. 224 
10 65 4 __ 8 Will. 3. B. R. Roberts v. Wetherall. "OE 
And b 


ar Fan : et wh 37 
brought it is in him by Relation. And Judgment for the Plaintiff. Comb. 361. % Th en the Aim 


So where 12. Some Part-Owners of a Ship were deſirous that ſhe ſpould 20 to Seq, | 
9 


th re: -; bo 5 a 
17 C and others would not conſent, upon which they procure the Ship to be ar. 


er end bit TEES OY Proceſs out of the Admiralty, and compelled thoſe who intended 
2 or 3 Re- to ſend the Ship a Voyage to enter into Rocognizance there, condition 2 


Court denied f | 2 | a as 1 and 
TProhidi. upon this the Perſons bound were ſued in the Admiralty. Prohibitign 9 


nen 0K moved > Ms Becauſe the Recognizance not being in Nature of a Sti. 
Suit in the pulation, the Admiralty had not Power to compel che Party to enter in 
Admiralty it. 2. Becauſe this Suit being in Nature of Debt upon a Recognizance 
upon the that Court had not Cognizance of it. But the Prohibition was denied 


3 by the Court (abſent Holt Ch. J.) becauſe this Suit is between the Part. 


riam, tho Owners of the Ship, and the Property is admitted; and therefore it is 
by the Law properly conuſable there. 3. If the Admiralty had not Power to take 


d, A . 0 . @ . 
2 ſuch Recognizances all Navigation muſt be obſtructed if one obſtinate 


Owners may Part-Owner would not conſent that the Ship ſhould make a Voyage; 
hinder the And e contra it is very reaſonable that he have Security that the Ship 
others from return in Safety, ſince he does not conſent to the Voyage. Ex relatione 


e 2 Shelley. Ld. Raym. Rep. 223. Eaft. 9 W. 3. Lambert v. Aere- 


age without 
their Con- , : : 
ſent, yet the Law of the Admiralty is otherwiſe. For there, for the Encouragement of Navigation 
the Court of Admiralty will permit the Ship to make the Voyage, upon Security given to bring her 
back ſafe. For it is reaſonable that the others who oppoſe the Voyage, ſhould have ſome Security tor 
their Ship. Then if the Ship be loft it is at the Peril of the Adventurers, and they ſhall be ſuable upon 
their Stipulation by the others in the Admiralty ; for now it is not doubted, but the Admiraity may take 
Stipulations. Ld: Raym. Rep. 235. Trin. 9 Will. 3. Blacket v. Anſley. 

But where there were $ Ou ners of the W called the Upton Galley, 6 «vere deſirous that the Sip then y- 
ing in the Thames, ſLould go on a Voyage to &c. the other 2 oppoſed it, thereupon the 6 libelled in the Adni- 
ralty againſt the others in order zo obtain a Decree of that Court, that the Ship ſhould make the Voyage, and 
the ſame was decreed accordingly; and that the 6 ſhould enter into a Stipulation to the other 2 for the ſafe 
Return of the Ship, which they did. The Ship ſailed and wvas Joſt in the Voyage. The 2 ſue the other 
6, viz. Degrave,and 5 others, on this Stipulation in the Admiralty. D. moved for a Prohibition to ſtay this 
Suit, upon Suggeſtion of the Statute of 13 R. 2. cap. 5, and 15 R. 2. cap. 3. and of the Facts before alleged. 
But the Court thinking this Point not fit to be determined on a Motion, ordered the Plaintiff to take a 
Prohibition, and declare upon it, and then on the Defendant's Demurrer, the Point would come judi- 
cially before them, and recelve a more ſolemn Determination. But Holt Ch. Juſtice ſaid, that the 
Court of Admiralty might take Stipulations for Bail, and that they might proceed upon them, and it 
was conſtantly allowed; tho! Co. 4 Inſt. 135. is of another Opinion; and yet ſuch Stipulations are 45 
much within the Words of the Statute of Rich. 2. as the Recognizance in this Caſe. But the Queſtion 
in this Caſe is, if by the Cuſtom of England the Admiralty has not ſuch a Juriſdiction, if it has, nei- 
ther the Statute nor common Law will reſtrain them. 2 Ld. Raym. Rep. 1285. Eaſt. 6 Ann. Degrave '. 
Hedges. 


For more of Trade and Navigation in General, ſee Court of 


Admiralty, Factor, Fraight, Hypothecation, Mariner 's Pages, 
and other Proper Titles. ef 


Traverſe. 


Traverſe. 


ä 


(A) Notes and Rules. 


. Traverſe /ignifies in Pleading the denying of ſome Point, Mat- 
ter, or Thing alleged on the other Side, with an Abſque hoc, 
that ſuch a Thing was done or not. Heath's Maxims. 103. cap. F. | 
2. When the Matter of a Plea is not good, there a Traverſe is not 
good; by the Juſtices of both Benches. Br. Appeal. pl. 122. cites 
H. 8. | | 
1 Where a perfect Bar is pleaded, a Traverſe makes the Plea double; for 
it requires a double Anſwer. Arg. Litt. Rep. 15. cites 6 Rep. 24. Þel- 
licr's Caſe, and 33 H. 6. 18. 22 H. 6. 42. 1 E. 5.3. Co. Ent. Quare 
Impedit 508. e 3 25 | 
4. Ita Man pleads in Bar, and the Plaintiff replies Matter in Law, he 
ſhali never traverſe the Bar. Arg. Litt. Rep. 15. in Caſe of Fenner v. 
the Biſhop of London, Pasvil aud Michelſon, cites 5 H. 7. 14. Per 
Huiley. | | | 
5. No Traverſe ought to be taken, but where the hing traverſed is 
iſuable, Cro. J. 221. pl. 3. Paſch. 7 Jac. B. R. in Caſe of Bedel v. 
Lull | 
6. When the Defendant traverſes any Part of the Plaintiff's Count or Ld. Raym. 
Declaration iz a Ouare Impedit, it ought to be ſuch Part as is both incon- Rep. 41. in 
fiftent with the Defendant*s Title, and being found againſt the Plaintiff does Waltham 
al (clurely deſtroy his Title; tor if it does not fo, however inconſiſtent it be „ partes; 
with the Detendant's Title, the Traverſe is not well taken; Per Vaughan Arg. cites * 
Ch. J. Vaugh. 8. Hill. 17 & 18 Car. 2. C. B. in Caſe of Tufton v. Vaugh. 8. 


| For if a 
Temple & al. | | Man will 


ks CY ge | | traverſe, he 
ought to traverſe that which will reduce the Point in Debate to a Concluſion ; and therefore the traverſing 


an Immaterial Averment was ill, and it was ſo held. 


7. If one will take a Traverſe to a Declaration, he ought to traverſe 
tha: Part of it, the doing whereof will make an End of the Matter for 
which the Plaintiff declares, and then is the Trayerſe good. Paſch. 24 
Car. 2. B. R. elle not; for then it is to no Purpoſe. 2 L. P. R. 589. Tit. 
Traverſe. my 3 . | 

8. The Eſſential Part of a Traverſe is but the Denial of a material Mat- 
er alleg'd by the Plaintiff or Defendant reſpectively ; the formal Part is 
Abſque hoc. But that a Traverſe is good without the Words uy 7 
hoc, is expreſsly reſolved 1 Saund. 22. Bennet v. Filking, Arg. Ld 
Raym. Rep. 356. in Caſe of Pullein v. Benſon. 1 | 


(B) Of 
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Traverſe. 5 


11 


A. 2 


S. P. 3 Salk. 


353, pl. 5: 
Paſch. 9 W. 


3. Anon. 


See (8) 


Br. Contract 


pl 
pl. 8. cites 


S. C. 


(B) Of the Inducement to a Traverſe. 


1. Traverſe ought to have an Inducement to make it relate to the fore- 
going Matter, or elle it is not good and formal. Mich. 22 Car 

B. R. For elle it cannot be known what is traverſed thereby. 2 L. P. R 
587. Tit. Traverſe, g 
2. Where the Inducement to the Traverſe is ill, and the Traverſe is wel 
talen, this is good upon a general Demurrer; but upon a ſpecial Demyy. 
rer ſhe wing this for Cauſe, it is naught. 2 L. P. R. 588. Tit. Traverle. 
cites Mich. 5 W. & M. | | ; 


3. The Indicement to a Traverſe ought always to contain ſufficient Titl, 


but it is not material whether the Matter is true or falſe. 3 Salk. 353. pl. ;. 


Paſch. 9 W. 3. Anon. cites Cro. C. 265, 266. 

4. Per Holt Ch. J. A Man ought to induce his Traverſe, and the Reaſon 
is, becatiſe he ought not to deny the Title of another, till he fhew ſome colouy- 
able Title in himſelf; tor if the Title traverſed be found naught, and no 
Colour or Right appears for him who traverſed, it would happen that 
no Judgment could be given. 3 Salk. 357. pl. 12. Paſch. 9 W. 3. Anon. 


5. Where a Traverſe goes to the Matter of a Plea &c. all that went le. 


fore becomes Inducement, and is wai ved by the Traverſe; but where a Tra- 


verſe goes to the Time only, what was ſet out in the Plea before does not 
become bare Marter of Inducement, nor is it waived by the Traverſe; 
Per Holt Ch. Juſtice, 2 Salk. 642. pl. 12. .. . Ann. B. R. Green v. 
Goddard. 

6. Inducement to a Traverſe is inſufficient where the Traverſe is a Thing 


immaterial, See Comyns's Rep. 302. pl. 155. Mich. 5 Geo. 1. C. B. 
Newland v. Collins. | 


Ce ——— — 


(C) Traverſable, JYhat. Cauſe ; In what Caſes. 


1. IN Affiſe, if the Warranty of the Uncle, whoſe Heir &c. is pleaded, it 
is a good Plea that he zever had ſuch Uncle. Br. Traverſe per &c. 
pl. 329. cites 44 Aſſ. 1. 


2. A Vill was indicted of the Death of a Murderer, and that A. and B. 


had 1001. of the Money of the Offender, who was ſued ; and he who was 


ſuppoſed to have the Money, came and traverſed the Cauſe, inaſmuch as 


it was only an Inqueſt of Office. Br. Traverſe per &c. pl. 321. cites 47 E. 
3. 26. | | 


3. Iſſue was taken whether Bond was taken for 10 l. Parcel of a Contrati 


of 201. or for other Cauſe, Br, Traverſe per &c. pl. 46. cites 3 H. 


17. 
? ie a Man removes Plaint of Replevin out of the King's Court for Cauſe, 
and the Defendant tenders to traverſe the Cauſe, and the other Party demirs, 
and it is adjudg'd againſt him who traverſes, this is Peremptory, and the 
Plaintiff ſhall recover ; but the Court will not ſuffer the Traverſe of the 
Cauſe, unleſs in Ancient Demeſue, as they ſaid there. Br. Peremptory, pl. 
79. cites 27 H. 6. 4. | | 

5. In Præcipe quod reddat, a Man prayed to be received, and the other 
travers'd the Cauſe ; And this was held Jeofail ; for he ought to traverſe 
the Reverſion, and becauſe he did not, therefore it is Jeofail, as it Was 
held. Br. Repleader, pl. 42. cites 33 H. 6. 39. | | 


6. | Treſ- 
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Traverſe. _ 


— Treſpaſs by W. Babington againit N. B. Ouare M. P. Priſoner in 
the Flet, in Cuftodia querentis apud W. cepit &c. The Defendant /aid that 
. Venor was Warden < the Fleet at the Time of the Treſpaſs, and that the 
Priſoner was bound in a Recognizance, and that the Fuftices commanded E. 
Vigor the ſame Day to have the Priſoner before them, by which the Defen- 
lint as Servant of the ſaid E. Venor, brought him to the Juſtices to the | 
Court, and carried him back to the Fleet by Command of the ſame Fuſtices, \ i 
and as he was carrying him in Weſtminſter, the Plaintiff took him out of his 
Poſſeſſion, and he retook him abſque hoc that hewas Warden at the Time of the 
Treſpaſs. And by the Opinion of the Court it is a good Plea ; tor if he 
is not Warden he cannot have Action of the Taking. Br. Treſpaſs, 
pl. 305: cites 4 E. 4. 6. 9. ER eg 

7, The Caul ſhall be travers'd in ſeveral Caſes; as to cleaſe the Land Br. Preſent- 
by Reaſon of Tenure, he may lay that he has not the Land per quam &c. ment in 
„that the Way is not a Highway, or in Battery of his Servant, to fay , Pl. 


that he is 20. his Servant &c. Br. Traverſe per &c. pl 182. cites 5 £4 os 


Br Where the Cauſe of ponc ber is ſhewn, the Cauſe is traverſable. Jenk. 


12. . 20. wy - ; 1 71 0 , 

of The Cauſe why the College of Phy/icians fine and impriſon ought to be In Aſſault 
certain, for it is traverſable; tor tho they have Letters Patents and Act &c. and _ 
of Parliament, yet inaſmuch as the Party griev'd has no other Remedy, Falſe Impri- 


IF; | ; ſoament 
neicher by W rit of Error nor otherwiſe, and they are not made Judges, againſt the 


nor Court given to them, bur have Authority barely to do it, the Cauſe Cenſors of 
of their Commitment is traverſable in Action of Falſe Impriſonment the College 
brought againſt them. 8 Rep. 121. Hill. 7 Jac. Per Coke Ch. J. in the of Phyſicians 


. * BY ie | S for Finin 
Concluſion of his Argument in Dr. Bonham's Caſe. 2 Auer 


i | ing pro mala 

Provi, they ſet forth their Authority, and ſhew'd the Perſon and Fact to be within their Jukildickion 
as Cenſors; And Per Holt Ch. J. This is not traverſable in this Collateral Action, becauſe they are made 
ſudges to hear and determine; and therefore not liable to an Action for what they do by Virtue of their 
judicial Power; and wherever a Statute gives a Power to fine and impriſon, the Perſons to whom ſuch 
Pon er is given, are Judges of Record, and their Court is a Court of Record. Carth. 494. Paſch. 11 
W. z. B. R. Dr. Groenvelt v. Dr. Burnel.— And per Holt, As to that Point in Dr. Bonham's 
Caſe, it is only an Opinion delivered, and not a Reſolution, and is not Law. Ibid Marg, — Id. 
Raym. Rep. 467, 468. S. C. and ſame Points acgordingly.— 12 Mod. 389. S. C. and fame Points — 
And tho' the Plaintiffs had no Remedy in any other Court, it does not follow that the Fact upon which 
ſuch Conviction is grounded is traverſable in a collateral Act ion, becauſe the Power which the Cenſors 
have is given to them by the Statute by which they are, as it were, a Fury to try the Fact whether the 
Praxis is peed or not And if a Jary nd contrary io Evidence, yet no Action lies againſt them, becauſe 
they are on their Caths; therefore what they find cannot be travers'd. Carth. 494. Dr. Groenvelt v. 
Dr. Burnel & al'. 


10. An Action upon the Caſe brought #pox a Bargain for Corn and Graſs Raym. 199. 
Kc. The Defendant pleads another Action depending for the ſame ar ory; 
Thing. The Plaintiff replies that the Bargains were ſeveral, abſque hoc the one | 
that the other Action was brought for the tame Cauſe. The Detendant is well, and * 
demurs ſpecially; for that he ought to have concluded to the Country. fo is the 
It was intiſted that when there is an Affi rmative, they ought to make the conſtant 


' ; ; 2 . n Practice.— | 
next an Iſſue, or otherwiſe they will plead in infinitum; and according- | 


. | Vent. lot. Fk 

ly judgment was given for the Defendant. 1 Mod. 72. pl. 26. Mich. 22 Hayman v. | 9 

Car. 2. in B. R. Haman v. Truant. Trevant, i 8 
S. C. and the 4-1 


Traverſe was held good, and allow'd for putting the Matter more ſingly in Iſſue. 


II. It a Sentence of Deprivation be pleaded, you need not ſhew the 
Canfe it is not traverſable, even in a Viſitation, when it is by the vili- 
tutorial Power. Skin. 485. Trin. 6 W. & M. B. R. in Caſe of Philips 
„ Bury, cites Raſtall's Ent. fol. 1. 11H. 9.27. and j Co. Kenn's Cale. 

12. In Caſe for a Pound. Breach, and taking thence a Mare impounded 1 Silk. 247. 
by the Plaintiff” for Damage feaſant, the Detendanr pleaded that he gave pl 8 3 
te PlaintiiF 6d. in Satisfaction of the Treſpaſs, and that Plaintiff ac- 3 


does not ap- 
I 8 | cepted Pear. 


* — a — 


- hn 4 * — 
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cepted it, and gave Leave to Defendant to take the Mare out of the Pgy,1 
and that he took her accordingly the Gate being open &c. Plaintiff "AY 
plied De Injuria ſua propria abſque tali Cauſa. Alter Verdict tor the Plain. 
tiff, it was mov'd in Arreſt ot judgment, that the Replication was il! 
becauſe the Plaintiff ſhould not have travers'd the Cauſe generally, bur 
the Acceptance in Satisfaction. Sed non Allocatur; tor tho? ſuch Iſue j; 
improper, and had been ill on Demurrer, yet it is aided by the Vergis 
Ld. Raym. Rep. 104. Mich. 8 W. 3. Cotſworth v. Betiſon. 

13. Cauſe for which a Fine is ſet, is never traverſable. 1 Salk 397, 
Trin. 12 W. 3. B. R. Groenvelt v. Burwell. 


fel Tek (D) Command. 


pals. 


£ HE Command is not traverſable unleſs in Special Caſe, where the 
Command determines the Intereſt of the other Party. Arg. 2 Le. 

215. in Caſe ot Fuller v. Trtmwell, cites 13 H. 5. 12, 13. 
See Thorn 2. In Replevin, the Defendant juftifies, for that F. F. was ſeiſed in His 
Va rg, of the Place &c. where; and that he as his Servant, and by his Com- 
unde in. mand did take the Cattle there wang feaſant, and ſo juſtifies, The 
formed the Plaintiit rep/zes, and confeſſes it, but ays that PF D. was ſeiſed in Fe |} 
Court, that Jong before, and leaſed to him at Will, abſque hoc that F. F. did command 
25 had Cate him for to enter, and to take the Cattle. Upon Demurrer the only 
of s Lage for Queſtion was touching the Validity of the Traverſe. And by th: 
Years, os Whole Court it was ruled good; for the Plaintiff in this Caſe could not 
for Life, traverſe any other Matter but the Command. And ſo Judgment wa 


_ BE given for the Plaintiff 1 Bulſt. 189. Paſch. 19 Jac. Horne v. Hairiſon, 


Seiſin of the other ought to have been travers'd, and not the Command; and fo it has been here ad. 
judged before, but otherwiſe in Caſe of a Leaſe at Will, as in this Caſe ; the Court agreed in this. 1 
ulſt. 189. 


3. In Conuſance ſor Rent in Replevin by Bailiff, the Command is rot 
traverſable, becauſe that goes to the Right. But in Conuſance for Da- 
mage ee the Command is traverſable in Replevin; Per Holt Ch.]. 
in delivering the Opinion of the Court. Raym. Rep. 310. Hill. 9 W. 
3. in Caſe of Britton v. Cole. | 


(E) Dates and Delivery of Deeds. 


I. D* againſt the Succeſſor of a Parſon upon a Grant of his Predeceſ 

ſor of an Annuity with Penalty for Non-payment, and Confirmation 
of the Patron and Ordinary, which bore Date before the Grant, and he de- 
clared che firſt Delivery to be 4 Days after the Grant; and the Deſcl- 
dant ſaid that it was delivered the Day that it bore Date. And the Op. 
nion was, That it is no Plea without traver/ing that it was not deliverd | 
after ihe Grant ; for it ſeems that the Day is not traverſable, but h 
it was delivered after the Grant, or not. Br. Traverſe pe &c. pl. 59. 
Cites 8 H. 6. 6.—And ſo is 37 H. 6. 17, 18.—And ſee Fitzh. Bar 13. 
the Plea not good for Default of Traverſe. Ibid. 

2. Where the Deed is pleaded, bearing Date ſuch a Day, and the fif 
Delivery another Day, and the other pleads Releaſe Meſng, this is no Pes 
without traverſing the firſt Delivery &c. Per Judicium. Br. Traverſe pet 
&c. pl. 186. cites 1 E. 4. 9. and Fitzh. Bar 131. and 18H. 6. 8. PE 

3. All 
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4 and the Obligee makes an Aequittance to him bearing Date before the 


Bond, and delivers it after the Bond, in Debr, it he pleads this Releaſe 
bearing Date betore, and that it was firſt deliver'd after, he ſhall not 
traverſe; and yet it ſhall be intended, that the Releaſe was deliver'd as 
it bears Date, prima facie; but the Declaration of the Delivery deſtroys 


Ind, per Townſend and Brian, it a Man be bound the firſt Day of 


he Intent; quod nota Br. Traverſe, per &c. pl. 186. cires 1 E. 4. 9. 


and Fitzh. Bar 131. and 18 H. 6. 8. 

4. In Quare Impedit the Plaintiff counted, that N. IV. was ſeiſed, and 
reſented F. S. his Clerk, Who at his Preſentation &c. and after, by his 
Deed dated the firſt Day of May, W. N. granted the next 1 Fe eee to the 
Plaintiff's and after F. S. died, by whole Death the Church is now void, 
and ſo it belongs to the Plaintiff to preſent, and the Defendant difturb'd 
tin. And the Defendant ſaid, that true it 1s, that W. M. granted to the 
Plaintiff & Deed, dated the Firft of May &c. but this was firſt deliver'd 
the fourth Day c. before which Day the ſaid W. N. granted to the Defen- 
ant the next Preſentation & c. And no Plea, per Rede, Fineux, and 
Vaviſor, becauſe he did not traverſe the Plea, that the Deed was not deli- 
ver'd the firſt Day of May ; tor it ſhall be intended, that it was deliver'd 
the Day that it bore Date, if other Matter is not thewn to the contrary, 
As to allege primo Deliberatum alio die &c. Bur Keble, Bryan, and 
Townſend contra; for the Writ is but Suppoſal, and therefore the Bar, 
which is the Matter in Fact, is good without Traverſe; for he has con- 
feis'd and avoided it. Br. Traverſe, per &c. pl. 186. cites 5 H. 7. 
20. 

5. In Debt on Bond the Plaintiff declared, that the Defendant, 20 Die 
Neven. acknowledged himiſelf indebted &c. The Defendant pleaded, that 
the Bond was firſt deliver d 30 Novemb. & non Antea ; and fhews, the Mrit 
on which he was in Cuftody was returnable quind' Martini, ſo that the 
Bond was taken after the Return; and then relies on the Star. H.6. The 
Plaincift demurr'd, and had Judgment. The Court agreed, that mere 
Matter ot Suppoſal, Matter alleged out of due Time, or immaterially 
alleged, is not traverſable; bur they held the 20 Novemb. to be an expreſs 
Allegation, and that the Defendant's Plea had made it material; tor the 
Validity of this Bond turn'd wholly on the Day of the Delivery, ſo 
the Detendant thould have traverſed the Delivery on the 2oth. And the 
Court held the Non Antea no Traverſe, becauſe it is what cannot be 
reſted upon; but the Party muſt diſcloſe further Matter before he comes 
1 conclude. 2 Salk. 628. pl. 2. Mich. xo W. 3. B. R. Pullen v. 

enſon. 


Court, for want of the Traverſe. 


Ibid. 3 56. is a Note at the Bottom of the Page, th 


Ld. Raym. 
Rep. 349. 
S. C. and it 
was Debt on 
a Bail Bond. 
And ibid. 
356. Holt 
Ch. J. ſaid, 
that nion an- 
tea would 


be a Tra- 


verſe in ſome 


Caſes, but 
not here; 
and that 
Judgment 
was given 
for the 
Plaintiff by 
the whole 


at Mr. Jacob 


laid, the Reaſon Holt Ch. J. gave was, that in this Caſe one cannot conclude to the Country, becauſe 


there ought to be other Matter alleg'd to make the Date material; otherwiſe where that 
Marter of the Plea. 12 Mod. 204, 205. S. C. and per tot. Cur, the Plea was held 111 ; 


is the ſingle 
for here the 


Date was material; for ſuppoſe the Arreſt was before the Return of the Wrir, and after the Return of 
the Writ he took an ante-dated Bond, this Bond is void ; and therefore the Date is material, and oughr 


to be traverſed ; wherefore the Plaintiff had Judgment. 


3 Salk. 352. pl. 2. S. C. by 
Buller v. Benſon accordingly. 


— woe... — — 


(F) Day or Time. 


I. IN Treſpaſs the Defendant juſtified for Common, and the Plaintiff 


the Name of 


Br. Treſ- 


would have traverſed whether he had Common the Day of the paß, pl. 106. 


aking or not. But per Curiam, the Day is not traverſable in Writ F ce | * 3. 
Treſpaſs, nor in f Replevin, without ſpecial Matter ſhewn., Contra, 1 on Be PL, 
| as 
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— — — — — 1 — * 
* 2.5 — «toon "IE a 2— 
— * pa , 


1 8 Aron — — — 


344 1 Traverſe. 


verſe, per has Common there once 1n the Year, and nor all the Ye 


&c. pl. 54. | 8 17 | 
&c- + verſe, per &c. pl. 44. cites 2 H. 4. 24. 


+ In Replevin the Defendant avow'd for Rent-Service &c. The Plaintiff replied, that the Takin 
Notte ejuſdem Diei. The Defendant rejoin'd, that it was tempore Diurno abſque hoc, that it wa; Nocte "Is 
dem Diei The Plaintiff demurr'd, pretending that the Traverſe ought to be abſque hoc ated cs, 
modo & forma &c. generally; for that the Day is not material in this Action, nor in Treſpaſ; cept. 
reſolved, abſente Haughton, that the Traverſe is good; for where the Parties are agreed on the D But 
in this Caſe, it is not ſufficient, if found to be done at [another] Day; but where they do n ay, as 
upon the Day, if it be found or proved on any other Day, it is ſufficient ; and there the Travers; 
ought to be general, Modo & Forma. And in this Caſe the Defendant has not made the Day mat ws 
by his Plea, that the Diſtreſs was made in the Night; and for Rent-Service he cannot diſtrain j 46 
Night, as he may for Damage feaſant, and therefore ought to have averr'd in tempore Diurno A . 
ſo judgment was affirm'd. Palm 280. Paſch. 20 Jac. B. R. Heyden v. Godfale. 3 


| P 
S. C. but not S. P. Hob. 265. S. C. but not S. P. Godb. 247. pl. 345. S. C but not 8. Tm 50. 
Bulſt. 159. S. C. but not S. P. 


— 


833 
ar. Br. Tra. 


0 ay ree 


Cro. J. 334. S. C. but not S. P. 9 


2. Debt againſt a Fee, the Plaintiff counted of 10 J. that the Deſandan 
bought of him a Bond of zol. in which NM. her Baron was bound; and 
counted, that ſhe tor 101. bought of him the Bond the 2d of Fuly ſuch 4 
Year ; and ſhe ſaid, that ſhe bought it of him the firſt Day of Fuly in the 
Year aforeſaid, at which Time fhe was Covert of Baron ot the ſame N 
abſque hoc, that ſhe bought it the Day in the Count; and held a good Plea 
Quod nota. Br. Traverſe, per &c. pl. 69. cites 19 H. 6. 9. | 

3. Where a Man is bound to enter into ſuch Land peaceably before Mich). 
mas, ſo that the Plaintiff” may bring Aſſiſe againſt him, and he ſays, that 
ſuch a Day before the Feaſt he enter'd peaceably ; this is a good Plea, Bur 
it the other ſays, that ſuch a Day the Defendant enter d by Force, abſque 
hoc, that he enter d peaceably the Day in the Bar, this is not a good Re- 
plication, for the Day is not traverſable; bur ſhall ſay, that he enter'd 
with Force abſque hoc, that he enter'd peaceably; quod nota. And per 

Priſot, it is ſuifictent tor the Defendant to ſay that he enter'd peaceably 
before Michaelmas, without expreſſing any Day; and the other ma 

ſay that he enter'd with Force abſque hoc, that he enrer'd peticeably 
Prout &c. Br. Traverſe, per &c. pl. 140. cites 37 H. 6. 17. ; 

4. Where the Fuſiification of the Defendant lies in a ſpecial Matter 
there the Plaintiff has Election to maintain the Traverſe of the Time, or t 
traverſe the ſpecial Matter; as in Treſpaſs Anno 7. the Defendant pleads 
a Releaſe Anno 6. abſque hoc, that he was guilty after the Releaſe; 
there the Plaintiff may fay Non eſt ſactum, without maintaining the 
Day or Time; for if it be not his Deed, he is not guilty any Day. Br. 
Traverſe, per &c. pl. 230. cites 1o E. 4. 2. 

Yelv. 122. 5. In jedi ment the Defendant intitled himſelf by a Copy granted 44 Elia. 
S. C. and a The Plaintiff intitled himſelf by Copy granted 1 Fune 43 Elis. The De- 


33 "Sa fendant maintain'd his Bar, and traverſed abſque hoc, that the ©ucen 1 


Yelverton, Fune 43 Elis. granted the Land by Copy, Modo & Forma &c. The Court 


Arg. that held, that the Day ought not to be made material, unleſs the Queen had 


—_ 1 granted by Copy before the Grant to the Defendant; and the Tra- 


indifferently verſing the Day, where it ought not, is Matter of Subſtance; becauſe 
be intended thereby he makes it Parcel of the Iſſue, which ſhould not be. And ſo 


at the owe adjudg'd for the Plaintiff. Cro. J. 202. pl. 2. Hill. 5 Jac. B. R. Lane 


Day or the y Alexander. 
other, there 


the Day is not traverſable. As in Caſe of Feoffment by Deed ſuch a Day, there the Day of tbe Feoffment 
is not traverſable, becauſe it paſſes by the Livery, and not by the Deed: and the Livery is the Sub- 
ſtance, and the Day only Surpluſage. But where a Man makes his Title by a ſpecial kind of Conveyance, 
as in this Caſe by a Copy, there all contain'd in the Copy is material, and the "Hers cannot depart from 
it; for he cannot claim by any other Copy than that which is pleaded. As 18 H. 6. 14. in Aion againſt 
J. S. for taking his Servant, and ceunts by Deed on Monday in ſuch a Week; it is no good Plea to fay, that the 
Retainer <vas the Friday after, ab/que hoc, that the Plaintiff retain'd him the Monday. And ſo of Let- 
ters Patents, the Day and Place are traverſable, becauſe they are the eſpecial Conveyance of the Party, 
from which he cannot depart. But per tot. Cur. the Day is not traverſable ; but whether the Queen 
ranted a Copy to the Leſſor of the Plaintiff before the 5 granted to the Defendant, and ſo the 
raverſe ſhould be abſque hoc, that the 1 granted Modo & Forma to the Leſſor of the Plaintift; 
and that the Law is the ſume as to Letters Patents. But Fenner J. contra, for the Reaſon _ oy 
| elverton. 
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E by him and the Ch. J. it is aided by Statute 18 Eliz. becauſe it is only Form; for if 
. a prior Grant to the Leſſor of the Plaintiff, tho at another Court, it ſuffices, and conſe- 
he. 1 Day is not material in Subſtance. But Williams J. contra; and adjudg'd by all but Fen- 
quent N 1 Traverſe is ill; for thereby the Jurors will be bound to find a Copy at ſuch a Day, which 
pers 0 be; and al' it is Matter of Subſtance & not aided by the Statute of 18 Eliz. Brownl. 


be 7 5 ſcems a Tranſlation of Yelv. 122. S. C. cited 2 Mod. 145. Arg. in Caſe of Brown v. 
_ 7”. | 


Jobn'on. pech v. Benner, at Tit. Time (G) pl. 1. 


Tee 


„Where a Traverſe makes a Day Parcel of the Iſſue, it is ill; as 
where Plaintiff declared of a Judgment obrain'd in ſuch Court on itt 
May, and Detendanr traverſes ſuch Judgment obtain'd on 1ft May. Lev. 
193. Mich. 18 Car. B. R. Dring v. Reſpaſs. 


13. 22. 


(G) Inducement. 1 4 


HE Inducement to a Traverſe can never be traverſed, becauſe that 8 P. 3 Salk, 
would be a Traverſe after a Traverſe, which would be not only 357- pl. 12. 

jußalte but abſurd ; becauſe ir would be to quit his own Title, and fall Anon. 

upon the Title of another. 3 Salk. 353. pl. 5. Paſch. 9 W. 3. B. R. 

non. | 

: 2. Debt againſt an Executor, who pleaded ſeveral Fudgments in Bar &c. 10. 92. = 5. 
The Plaintiff replied, chat the Judgwenrs were ſatisfied, and kept on Foot © - in 5 
y Covin to deceive the Plaintiifl. The Detendanr traverſed the Satiſ- zin Reſolu- 
fiction of the Judgments. The Plaintiff demurr'd, becauſe the Satiſ- tion, in Caſe 


faction was but an Inducement to the Fraud and Covin, and Matter of of Veale v. 


Inducement thail never be traverſed; and judgment was given accord- * 
ingly tor the Plaintilt, Latch. 111. Hill. 1 Car. Beaumont's Caſe. vin is the 
| material 


Thing. Arg. Hard 50. in Caſe of the Protector v. Holt, cites it as adjudg'd Hill. 1 Car. B. R. [and 


ſeems to intend Beaumont's Caſe.] 


z. The King may not traverſe the Inducement to a Traverſe more than a See Show. 
Subject ; and tho? it is ſaid in the od Books that the King may traverſe Parl Caſes, 
the Inducement, this is to be underſtood upon an Office found; for hereto- 3 8 
tore the Subject could not traverſe the King's Title found by Office, 
without inducing his Traverſe with a Title on his Part; in which Caſe 
the King might traverſe the Iuducement of the Subject's Title, bur in 
no other, and ſo are the Books to be underſtood. But if the Traverſe be 
{/, there the King may traverſe the Inducement, and 1o may a Subject. 
Per Holt Ch. J. Skin. 657. Mich. 8 W. 3. B. R. The King v. the 


Bilkop of Cheſter. 


(H) Intention. 


IW HE taking inſufficient Bail, with Intent to defraud the Plaintiff” of Lev. Sc. 
＋ his juft N a Matter Lag 2 theretore ought 5 ler 
* to be anſwer'd. Sid. 96. pl. 24. Mich. 14 Car. 2. B. R. Bentley not appear. 
v. Hore, | | 
2. Treſpaſs &c. for breaking his Cloſe call'd the Balk and the Hade, 
and cutting and carrying away his Graſs. The Detendant diſclaim'd 
any Title in the Plaintiff's Land; bur ſaid, that he had a Balk and 
Hade next the Plaintiff's; and in mowing his own, he involuntarily, and 
J Miftake, mow'd ſome Graſs growing on the Plaintiſf's Bal and Hade, 
4 T intending 
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intending only to mow the Graſs on bis own Balk and Hade r 

away, Quæ eſt eadem &c. and that, before the Writ ſued out, 5 i 

derd 2 8. in Satisfaction &c. And upon Demurrer the Plaintiff hy 
Judgment, becauſe it appears the Fact was voluntary; and In 


are not traverſable, nor can they be known. 3 Lev. 3). Mich. ations 
2, C. B. Baſcly v. Clerkſon. 4 | of b. 33 cn 
3. Intention of an Indenture is not traverſable, becauſe the Court 8 
not know it but only by the Words in the Indenture. 3 Lev. 16. ry 
36 Car. 2. Kidder v. Weſt. * Y 
4. Intention in ſome Cafes is traverſeable, As if A. be indebred to B; 
Bond and by ſimple Contrat?, and pays Money to B. the Intention”! 
which Debt it thall be applied, is traverſable. 1 Salk. 196. Mich. 5 W. 280 
M. B. R. Griffith v. Harriſon, | 


W 


— 


(I) Matter or Thing Alleged, Or Matter or Thing 4 
alleged. 


It is a Rule 1. N Abſaue hoc ought to be taken to a Thing expreſsly alleged before 
in pad; an and is induced with a former Plea, viz. ut prius dicit, where he 
A Man mall has ſhewn a croſs Matter contrary to the Plea of the Plaintiff. D. 355. b 
never rra- 0 2 0 7 * 5 * Wy 
verſe that pl. 33. Mich. 21 and 22 Eliz. in Sir Fra. Leak's Caſe. | 
which is not ö | a | ; 
alleged in the Plaintiff's Declaration. Per Holt Ch. Juſtice. Ld. Raym. Rep. 64. Mich. W. z. in Cat 
of Powers and Cook. „ 

Where a Traverſe is taken of a Matter not alleged it is but Form. Ld. Raym. Rep. 238. in Caſe |! 
Lambert v. Cook. | 


2. A Man cannot traverſe Diſſeiſin with Force, and Detainer with Fort, 
where the Plaintiff alleges Diſſeiſin with Force only ; the Reaſon ſeems ty 
be that he ſhall not traverſe that which is zot alleged. Br. Traverſe, per 
&c. pl. 146. cites S. C. ST 

3. In Treſpaſs upon 5 R. 2. the Defendant ſaid that N. was ſeifed au 
infeoſted him and gave Colour to the Plaintiff, and the Plaintiff ſaid that 

N. was ſeiſed and infeoffed him Abſque hoc, that he infeoffed the Defen- | 
dant before that he inteotied him, Et non Allocatur; for he traverſes that 
which'zs not alleged in the Bar, by the Opinion; by which he ſaid that W. 
inteotted him, and after diſſeiſed him contrary to his own Feotfment, and 
inteoited the De ſendant, upon whom he entered, and was ſeiſed till the 
Treſpaſs; And there it is ſaid that a One Eſtate is traverſable if both 

Parties claim by one and the ſame Man. Br. Traverſe, per &c. pl. 231. 
Cites 10 E. 4. 6. 

4. Aſſumpfit, the Defendant granted to the Plaintiff 1c00 Trees to be cut 
within 3 Tears, and afterwards they agreed that when the Plaintiff had cut | 
800 u more ſhould be cut within the 3 Years, and that Defendant promiſed, 

after the Expiration thereot, in Conſideration of Forbearance till atter the; 
Years, to give the Plaintiff Licence to cut them then, which he retuling, 
the Plaintitt brought this Action. The Detendant pleaded, that before the 
Promiſe ſuppoſed to be made, the Plaintiff had cut down 1000 Trees, Abjque 
hoc, that at the Time of the Promiſe he had cut down 800 Trees only &c. 
Upon Demurrer it was objected, that the Traverſe was idle, and the 
Plea had been good without any; for his ſaying that he had cut 1000 
Trees was a full Anſwer, and would make an Iſſue. But per tor. Cur. 
the Traverſe is good; for the Plaintiff by alleging the cutting $00 Trees 
only, which is a Matter iſſuable, has given Advantage to the Detendait 
to traverſe as he has done; for every Matter in Fact alleged by the Plantif 
may be traverſed and Defendant by Way of Traverſe may anſwer the 21-6 

| OW allege 


—— — 


ITITaverſe 


— — 


alleged in the ſame Words as the Plaintiff alleged them ; and then the 
Plaintiff by Demurrer upon the Bar has confeſſed the cutting 1000 Trees 
Which was his full Bargain, and ſo no Conſideration to ground the Aſ- 
ſupmſit upon. Yelv. 195. Mich. 8 Jac. B. R. Tatem and Poulter v. 
jent. | 
2-4 The Matter alleged by the King in 4 Writ of Ne exeas Regnum is 
nor traverſable. Comb. 53. in Caſe of Merchant Adventurers v. Rebow. 
Arg. cites 3 Inſt. 179. D. 176. | 
6. Eſcape, The Detendanr pleads Recaption upon freſh Purſuit. The 
Plaintiff replies, De Injuria ſua propria abſque hoc that he retook &c. upon 
reſh fy 9" Et adhuc detinet. The Detendant demurs, and ſhews tor 
Cauſe, that tne Plaintiff had traverſed Matter not alleged in the Plea, viz. 
Quod adhuc detiner, which ought not to be ; For it the Defendant has 
ſulfered J S. to eſcape a Month after the Recaption, yet the Plaintiff 
fall be barred by the Recaption for the old Eſcape, and ſhall have a 
new Action for the new Eſcape ; Quod Holt Ch. Juſt. negavit, for both 
are but one Eſcape. Judgment for the Plaintiff. Mr. Nott. 1 Ld. Raym. 
Rep. 39. Eaſt. 7 W. 3. Meriton v. Briggs. 
7, Bur in Debt upon an Obligation againſt the Defendant as Executrix of 5, Mod. 136, 
. the Detendant pleaded that J. F. died inteftate, and that Admini- C or $0 
ration was committed to her, and petit judicium 11 ipſa ad billam præ- adjadged 
dict. reſpondere debeat &c. Upon this the Plaintiff demurred, . in- that the De- 
ſiſted that the Nefendant fkould have traverſed Abſque hoc, that ſhe inter- fendant need 
edle before Adminiſtration committed to her; tor if the did ſhe made IO traverſe 
herſelf liable as a torr, Executrix ; and cited 3 Cro. 566. 8 10. 102. 1 
3 Leon, 197. Yelv. 115. Brownl. 97. Holt Ch. J. and Cur. ſuch a Tra- or ever ad- 
verſe had been ill; for ſuch intermedling is zo alleged, and the Defen- miniſtred as 
dant ought not to traverſe that which the Plaintiff does not allege ix bis ——— 


| 11 Carth. 262. 
Declaration. 1 Salk. 298. pl. 9. Trin. 9 Will. 3. B. R. Powers v. Coot. Mich. 7 W. 
8. C and per Cur. the Plea is better without ſuch Traverſe. Ld. Raym. Rep. 63 Powers v. 
Cook, accordingly per Holt Ch. J. ——— 1 Salk. 297. pl. 8. Mich. 5; W. z. in B. R. Fowler v. Cooke 
8. P. and ſeems to be S. C. | | | 
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(K) Names &c. 


. IN Præcipe quod reddat R. G. came and tendered his Law of Non- Sum- 

mons, aud at the Day came one R. G. ready to have made his Law, and 
the Demandant ſaid, that he is Son of the Tenant and of the ſame Name, and 
a good Averment and the Demandant had judgment to recover, tor the 
Father ſhall not Change his Name for the Son; But per Herle if the Son 
be Tenant and be oufted by this Fudgment he ſhall have Aſſixe. Br. Traverſe, 
per &c. pl. 349. cites 9 E. 3. 20. | 

2. If a Man brings Achion, as Warden of a Priſon, Parſon of a Church, Br. Treſpaſk 
Abbot, or the like, and the Action is founded by this Name; it is a pl. 305. cites 
good Plea that he is not Warden nor Parſon, or is not Abbot 3 but he makes 8. G - 
Title Pro forma, abſque hoc that the Plaintiff is Warden, Parſon 9 © 2 
Abbot &c. Br. Traverte, per &c. pl. 334. cites 4 E. 4. 6. 9. 725 135 Cafe of 
3. A Man was outlaw'd and taken as Mainpernor, and ſaid that he Richards v. 
was dwelling at another Vill Abſque hoc, that he was ever Mainpernor, Williams. 
and per Cur. he ſhall not have ſuch Traverſe; but may ſay that there 
were 2 of the Name aud the other was Mainpernor and not he. Br. Tra- 
verſe, per &c. pl. 317. cires 21 E. 4. 71. | 
at In Trover and Converlion of Barley, Detendant pleaded that the 
ean, Archdeacon, Preſident and Chapter of L. were ſeiſcd of a Parſonage in 
e, and by the ſaid. Name leaſed it to him. Plaintiff replied that the 
| Arche 
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Arc hdeacon and Chapter of L. were ſeiſed in Fee, and leaſed it to vin, Ji, 
hoc, that there was any ſuch Corporation as Dean, Arc hdeacon, Hef 
and Chapter; the Defendant demurred. The Point was argued. Tanfield 
Ch. B. ſeem'd to think the Traverſe was not good; but Baron 8 
ſeemed that it was; but he was once of Counſel with the Plaintiff. Rar 
it was moved that the Caſe ſhould be compounded. Lane 18. Paſch 
4 Jac. in the Exchequer. Richards v. Williams. | 

5. The Detendant was ſued by the Name of Fohn, and he pleaded, that 
he was baptized by the Name of Benjamin; and traverſed, that ipſe iden * 
bannes was ever known by the Name of John; and upon a General Be. 
murrer Holt Ch. J. ſaid, This Traverſe is repugnant in itſelf, and ver 
immaterial, for it had waived the Precedent Matter of Baptiſm, which 
was well pleaded, and was now become the Subſtance of the Plea itſelf 
for now the Iſſue muſt be by what Name the Defendant was called or 
known, and not by what Name he was baptized, whereas he he c t 
have relied on his Name of Baptiſm, and concluded with it without 4 Tia. 
verſe 3 tor a Man can have but one Name, therefore it implies a Negaiye 
in itſelf, without ſaying he was never known by the Name of John &c. 
3 Salk. 351, 352. pl. 1. Hill. 1 Ann. Anon. 


(L) Offices, Preſentments &c. 


Br. Foreſt, 1. FVALSE Preſentment taken before Fuſtices in a Foreſt was traverſed iy 
pl 3 CID, B. R. and Scire Facias thereupon againft the Party who made 
"Bus Prefont- the Claim before the Juſtices of the Foreſt. Br. Scire facias, pl. 104. cites 
ment before 21 E. 3. 48. | 
Juſtices of . | 
the Foreſt in Sevanimote by Foreſters, Verderors, Regarders, and Agiſters is not traverſable before Ju- 
ſtices in Eyre. Br. Preſentments in Courts. pl. 4. cites 45 E. 3. 5. — Br. De ſon Tort. pl. 7. cites S. C. 
Preſentment before a Steward of a Foreſt and Verderors, or in a * Leet is not traverſable, per Thorpe, if 
it does not touch Franktenement or Inheritance, and then he owght to make Title, and not to traverſe it 
generally. And ſo it ſeems always that he who will traverſe againſt the King ſhall make Title. Br. Afliſ: 
pl. 459. Cites 50 E. 3. and Fitzh. Aſſiſe 442. | | 
* See pl. 6. 


Br Traverſe 2. If a Man flies for Felony which is found before the Corcner, this ſhall 
2 3 PL not be traverſed ; tor this is an ancient Law of the Coroner; Contra to fay 
8 that he was not Felo de ſe, this may be traverſed. Br. Corone, pl. 150, 

The Coro- Cites 8 E. 4. 4. | | 


ner's Inquiſi- 1 

tion finds a Man Felo de ſe. The Queſtion was, Whether or no this was traverſable ? And the Court 
inclined that it was; for (per Hale) the Reaſon why an Inquiſition, that finds a fugam fecit, is not tra- 
verſable is, becauſe all the Parties that were preſent at the Death of the Party are bound to attend the 
Coroner's Inqueſt, and their not appearing there is a Flying in Law, and cannot be contradicted ; but 
that Reaſon does not hold in Felo de ſe. Freem. Rep. 419. pl. 556. Mich. 167 5. Anon. 2 Lev. 
152. Mich. 27 Car. 2. B. R. The King v. Aldenham, ſuch Traverſe was granted by Hale, Tvi!d:n 
3 ſilente Rainsford; But it was ſaid that a Fugam fecit found before the Coroner is not tra- 
verſable. 


3. The Statute which gives Traverſe is only x Ward, and of Fine fit 
Alienation, which are only Chattels, and of thoſe there was no Traverle 
at Common Law; bur of Franktenement Traverſe was at Common Law. Br. 
Petition, pl. 15. cites 9 Ed. 4. 51. 25 805 

Viz. That 4. Note, It was touch'd that Traverſe of a Thing real was not at Com- 

3 mon Law, but Petition or Monſtrans de Droit. Contra of Chattle. BT. 

Statutes of Petition, pl. 30. cites 13 E. 4. 8. 

34 LE. 3. 


Stat. 1. cap. 14. ] and 36 E. 3. [Stat. 1. cap. 13. he 
by T 
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— The Attorney of the King, when a Man traverſes ati Office, may 28 2 
intain the Office, or traverſe the Title of the Plaintiff, tho* the Plaintiff 

2 his Title travers d the Office, Br. Traverſe per &c. pl. 246. cites 


15 | breſentthents of Nuſance, or in Leets &c. which touch the Perſon, and Br. Preſent- 


„% touch any Franktenement, ſhall not be travers'd. Br, 'Traverſe ment in 
mY |. 183. cites 5 H. J. 3. Courts, pl. 
per Kc. I . 1 15. Cites 


e they touch Franktenement, there a Traverſe lies. Br. Traverſe per &c. pl. 183. cites 5 H. 7. ;. 
But if ales where Proceſs ſhall be made, there lies a Traverſe thereof - which Brooke ſays v3 He 1 be 


A Reason; for it is in vain to make Proceſs, if the Party ſhall not have Anſwer when he comes. Br. 
Faverſe, per &c. pl. 183. cites 5 H. 7. 5.——Þr. Preſentment in Courts, pl. 15. cites 8. C. 

It was faid by Hale Ch. J. Thar if there be a Preſentment in a Leet for a Perſonal Miſdemeanor, or in 
gr animote concerning Vert or Veniſon, if it paſs that Day it is a Conviction, and concluſive; but F it 
be for a Nuſance, or any Matter that concerns Free hold, the Party may come afterwards and traverſe. 
Freem. Rep. 339. pl. 422. Trin. 1673. Anon. 

Per Wild: The Preſentment in Leet is not traverſable, unleſs the ſame Day, becauſe every Reſiant 
1 preſumed preſent. Twiſden ]. contra; here Freehold is in 14 Preſentment may be traverſed 
at any Time; and ſo where Remedy is given in Leet by Statute. 3 Keb. 646. pl. 62. Paſch. 28 Car. 2. 
3 R. Elliot v. Bluck.—See the Note to pl. I. 5 


n. An Office is found, that A. died ſeiſed of the Manor of B. and held the 
ame in Capite by Knight Service, his Heir within Age; this Office is tra- 
»ers'd that A. infeoff d him, who traverſes, in Fee, and traverſes the dying 
ſciſed : Whereupon the Ring takes Iſſue, and hanging the Traverſe it is 
found by another Office, that the ſaid Feoffment was by Colluſion, and after 
the Iſue was found againſt the King Whereupon, by the Rule of the 
Court, the Party had Judgment, and an Amoveas manum; for the Of- 
fice found depending the Traverſe ſhall not grieve the Party, tor ſo he might 
be infinitely vex'd; bur in a Sci. fa. by the King upon the latter Office he 
hall anſwer &c. (An excellent Cafe for the Benefit and Speed of them that 
are given to T raverſe.) 2 Init. 693. cites 11 H. 4. f. 8. 13 H. 4. Tit. 
Traierſe 16. and 13 H. 4. Tir. Livery 21. 13 H. 4, 6, J. Tit. Traverſe. 

8. It was found by Office, that A. died ſeiſed of Hſtate Tail, which de- 
 ſrended to B. his Son and Heir, This Office was travers'd, abſque hoc that 

he died ſciſed of Eftate Tail; and found for the King in B. R. It was 
moved in Arreſt of Judgment, that the Dying ſeiſed of Eſtate Tail is not 
traverſable, but the Gift according to 15 E. 4. 2. 14 H. J. 22. 15 H. 

6. by which it was an ill Iſſue; and this is not aided by the Statute of 
ſeotails, ir being in Caſe of the King, and not between Party and Party. 
But it was reſolved per tot. Cur. That the Traverſe here is good; for 
it is the Office intitles the King to the Wardſhip, and not the Gift; and 
the Ellect ot the Office ought to be travers'd, becauſe it is not the Right 
of the Party that gives Wardſhip to the King, bur his Dying in Poſſeſ- 
fion ; for were it not for the Statute 32 H. 8. which gives to the King 
the 3d Part after Alienation, there ought to be a Dying ſeiſed of the Te- 
nant to intitle the King to the Ward: But iz an Action, which queſtions 
the Rig ht of the Tail, as Formedon, there the Gift only is traverſable. And 
judgment for the King. Palm. 330. Hill. 20 Jac. B. R. Young's Caſe. 

9. It was tound by Office, that A. was ſeiſed of Bl. Acre in M. and Wh. 2 Roll. Rep. 
Acre in N. held in Socage; and alſo of a Piece of Ground incloſed out of the Is 8 A 
Manor of O. and that A. had 5 Daughters, and that F. S. married one of — 3... 
them, and found the Deſcent of the Lands &c. J. S. travers'd the Office S. C. and is 
in 3 Points. 1ſt, He pleaded Demiſe [ Deviſe] to him by A. abſque hoc that almoſt the 
the Lands deſcended. Several Exceptions were taken to it: 1ſt, Becauſe _ py a 
the Heir ſhall not be received to traverſe his own Title found for him; and 38 n 
cites * 27 Aſſ. 1. that the Heir may traverſe the Tenure, but not his miſprinted, 
Title; and that this is often put for a Rule in Staund. Prerog. and Dyer that in ſome 
366. [Verne n's Caſe] accordingly. adly, That the Traverſe is repug- 3 by 
nant, becauſe he did not plead Entry after the Demiſe | Deviſe] and ſo it de- diſhcult to 


/cends; and that therefore he ſhould have pleaded the Demiſe [Deviſe] find out the 


4 U | with- 


— — — — — rr 
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Meaning without taking Traverſe. zdly, That as to the Lands inclos * 3 
1 good ro ſay Abſque hoc, that they deſcended, without making Ty, © 
Polch. But Pimſelf. Athly, That all the Coheirs ought to join by the Common I i 


in Roll it is and the Statutes which give Traverſe, give it to all that are griey'd ang 
9 


(Deriſe) they ought to join; and cites 42 Aff. 23. of Jointenants. Sthly, Thy 
throughout, tre Fac. 7 71 . | | 
% Palmer is the Venrre fac. was from M. N. and the Manor of O. whereas it ought wy 


. to be from the Manor of O. becauſe the Parcel of Ground is ſever d ;... 

CO il it Sts Difleiſin. Bar it was reſolved by Lea Ch. J. and * 

Rep. cites and Haughton J. for the Plaintiff as to all, and they ſaid, x. Tnat — 

37 1 1 K 0s Venire is good ; for the Poſſeſſion only is ſever'd from the Manor but 

1 this Parcel is not ſever'd in Right by the Diſſeiſin, nor is the Situation 

to be wiſ- alter'd thereby. 2dly. That + Deſcent may be travers d, and cited 5 Eli; 
printed, and D. 221, that this prevents Remitter; and ſo 49 E. 3. Gooch's Caſeot ki. 


that 15 cheat. 3dly, That he may traverſe the Deſcent in this Caſe, || withoy; 
1 4 making Title, and that for the Miſchief which otherwiſe might happen 
: Cds tor the Office here found a Seiſin of the Socage Land, and ot Parcel held 


f And in Capite, whereas in Truth he did not die ſeiſed of this Parcel; fh 


Roll's an. that if the Diſſeiſee | Deviſee] cannot traverſe it, his Deviſe ſhall be de- 
351 J. id, ſtroyed for 2 Parts; and therefore he ſhall not be conſtrained to make 


there is no Title. qthly, The Coheirs need not all join in the Traverſe, it being ty 
Certainty, their Diſadvantage, and J. S. claims as Purchaſor to their Ditinherirance 
but only But had he claim'd as Heir all ſhould join, becauſe they claim by the 


3 ſame Title. Palm. 372. Trin. 21 Jac. B. R. Sumner's Caſe. 


cloſed out 8 
of the Waſte of the Manor) and therefore when Iſſue is join'd thereupon, the Venue ought to come 


De Mane rio, ſince it cannot be from any other Place, to try this Part of the Iſſue. 

+ Godb. 410. pl. 489. Sommers's Cale, S. C. and by Doderidge J. regularly you ſhall not 
traverſe the Diſcent, but the dying ſeiſed But in this Caſe it ought to be of Neceſſity, viz. in 
Caſe of a Deviſe the Traverſe muſt be of the Diſcent ; for here they cannot traverſe the Dying ſeiſed, 
for if they traverſe the Dying ſeiſed, then they overthrow their own Title, viz. the Deviſe. But here 
in Caſe of à Will, the Party ſhall traverſe the Diſcent; for he cannot ſay, that it is true that the 
Lands did diſcend, ard chat he deviſed it &c. The Heir cannot traverſe that which entitles him by 
Diſcent ; bur here his Title is by the Leviſe, and not as Heir. 

Tho' the Rule is generally true, yet here it does not hold by reaſon of the Miſchief; for the Cac 
is not that the Fat her died ſeiſed of Socage Lands, and deviſed them to J. S. or to his eldeſt Day hter, 
havirg 5 Daughters, and died; but the Office finds that A. was ſeiſed of this and other Lands in Ca. 
pite, when 1n Truth he did not die ſeiſed. 2 Roll. Rep. 351, 352. 


Het. 1. S. C. To. Oiare Impedit ; the Plaintiff e d that A. was ſeiſed in Fee of the 
L. c Bi Ad vow ſon, as zn groſs, and preſented M. and died ſeiſed, which deſcended 
| op of Ely to B. the Plaintiff 's Husband, who 9 Mar. 8 Jac. by a Deed granted it to 
but S. P. D. and E. in Fee to the Uſe of the Plaintiff for her Fointure, and after of 
does not ap- Hiimſelf in Tail, and died ſeiſed, and that the Church became void by the 
Rar 7 Death of M. and ſo ſhe ought to preſent. The Defendant ſaid he was 
8. 33 Parſon Iin parſonee of the Freſentation of the King, and ſhew'd, That the 
judged that Plarntiff 's Husband died ſeiſed in Fee, as of an Advowſon in groſs, and f 
the Title of he Manor of P. his don and Heir within Ape, holden of the King by Knights 
oy, Lore Service in Capite, and that an Office found the Tenure and Deſcent ; whert- 
Vera. it pon the King was ſeiſed, and preſented the Defendant, who was Inſfituted 
ought to and Inducted, abſque hoc that the Husband granted the Advowſon to D. and 
have been E. The Flaintiſ travers'd the Inquiſition. It was holden by the Court 
r in this Caſe, That inaſmuch as 2 Titles are comprized in the Bar for the 
3 King, viz. The dying ſeiſed within Age, and the Tenure by Knight's 
fully that Service, whereby the Wardſhip is veſted in the King, and a Title to 
the King is preſent without Office; therefore in the Replication they both ought to 
I to be anſwered, and it was not ſufficient to traverſe the Inquiſition, but the 
frei Plaintiff ought to have anſwered to the Tenure, and to the Deſcent al- 
tho' no Of. ledged of the Manor, if the Defendant had relied upon them; but be- 
fice had cauſe the Deſendant did not rely upon them, but made them Inducements 


been; and ſo to the Traverſe of the Grant, which is the Plaintiff's Title, that Title 
the Denial of g a 1 T 
the Office Ought to be maintained, and not to traverſe the Inducements to that Tra- 


verſe; 


— 
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verſe ; And therefore. adjudged for the Defendant. Cro. C. 104. pl. 6. not material. 
Hill. 3 Car. in C. B. The Lady Chicheſley v. Thompſon and the Biſhop 9 i 
of Ely. 7 Judgment, " 


— 


(M) Of the Place. Neceſſary. In what Caſes, 


. Ppeal of Mayhem in the Ward de Cheap, the Defendant ſaid that g, in ef. 
the ſaid Day and Tear the Plaintiff N a him in Coruhill Ward, paſs , Per 
and the III which he had was De ſon Aitault Demeſne, and in Detence of Fitzjobn . 
the Defendant; and a good Plea without traverſiug the Mayhem in the ot her a ? 
Ward, by Award; tor the Treſpaſs is the Effect, and not the Place. Br. to be local. | 
Traverſe per &c. pl. 173. cites 41 All. 21. | Br. Ibid. f 
2. In Dower it was faid, that in Præcipe quod reddat in D. it is no | 
Plea that the Land is in C. if he does not traverſe Abſque hoc that it is in 
D. For it is alleg'd in the Writ, and that which is contrary to the Writ 
ought to be travers d. Br. Traverſe per &c. pl. 124. cites 9 E. 4. 16. 
z. Replevin 4 taking in White- Acre in D. Pigot ſaid that White- Acre 
is in F. and made Avowry for Damage feaſant to have Return. Per 
Cur. You ſhall ſay Abſque hoc that W. is in D. and fo he did; quod no- 
ta. Br. Traverſe per &c. pl. 308. cites 20 E. 4. 2. 
4. In Debt upon a Bond made at B. it is a good Plea that it was made And in Ac- 


at J. without ſaying Abſque hoc that it was made at B. Br. 'Traverſe per % upon 


Retainer in 


&c. pl. 279. Cites 22 E. + 39. one County, 


| the Defen- 
dant may ſay that he <vas retained in another County, without traverſing the firſt County. Br. Traverſe 
per &c. pl. 279. cites 22 E. 4. 39. 


5. There is a Diver/ity between Treſpaſs and Replevin; for in Replevin 
the Place is traverſable; for where he declares in one Place, and the De- 
tendant avows 1n another Place, there he ought to traverſe the taking 
in the Place in the Declaration. Contrary in Treſpaſs ; Per Brian and 
dtarkey. Br. "Treſpaſs, pl. 369. cites 22 . 4. Fo. | 

6. In Replevin of Cos taken in the Pariſh of St. M. the Defendant 
avow'd the Taking in the Pariſh of Sr. P. and therefore was held ill, 
becauſe he ought to have travers'd the Taking in the Place alleg'd in the 
Count, 2 Lutw.'1147. Mich. 2 Jac. 2. Petree v. Duke. 


de- —— 
— * 0 


— - m—_ A. 


(N Of the Place. Good : In what Caſes. 


. I. Debt, the Plaintiff counted that the Defendant retain d him at B. in 
the County of K. to ſerve him in the War in France, where B. was in 
France, and yet good; for the Place is not traverſable. Br. Count, pl. 
94. cites 48 E 3. 2, 3. a: 3 a 
2. In Debt upon a Duty due by the King, affien'd to him by Tally deli- But contra, 
verd, he counted, that he ſuch a Day, Place, and County, ſhew'd to the 2 he juſ- 
(Hemer the Tally, at which Time he had enough to pay, and would not. . 
To which the Defendant ſaid, that ſuch a Day in April he ſhew'd to him and traverſes 
the Tally, at which Time he had nothing, nor ever after; abſque hoc, that the frſt Goun- | | 
te bew d the Tally before this Day, and well. Br. Traverſe, per &c. pl. TE 
18. Cites 27 H. 6. 9. ö is Parcel of 


: the Iſſue. 
herefore there the Place and County ſhall be ſhewn in the Bar in this Caſe; but in the other Caſe by 
| | nee 


352 Traverſe. 
need not to ſhew the Place nor County in the Bar, and then it ſhall be intended to be where the Plain. 
tiff has counted by his Count; per Cur. quod miror. Br, Traverſe, per &c. pl. 18. cites 27 H. 6 "ma 


5 P. Heath's Max. 108. cap. 5. cites 27 H. 6. 1. 43 E. 3. 29. 7 H. 6. 35. 9 H. 6. 50. 51, 21 H. p 
. 9. ; 


n . — — 


Contra of 3. Nuſance, that he levied a Mill in D. in the County of K. to the Nc 


Battery, or 6 lf" The = 7 | Def ; 
Goods woey's ſance of his Frank-tenement in the ſame Vill. The Defendant ſaid, that je 


which 2 all his Auceſtors &c. have been ſeiſed of a Mill in D. in the Count, 
nigh ng E. and the Mill fell by Tempeſt, and he re-edified it, as lawtally he 5 


tinued, and abſque hoc, that he is guilty of any Nuſance in D. in the County of K. and 


pale _ did not traverſe all the County. And yet well, per tot. Cur. becauſe 74, 
he hall tra Thing is local, and annex d to the Frank-tenement. Br. Traverſe, per &c. 
verſe all the pl. 252. Cites 18 E. 4. 1. 

County. Br. | | 

ibid. And accordingly in Treſpaſs for Damage feaſant; the ſame Year, fol: 11. ibid. 


Heath's 4. In Replevin of taking at V. in the County of O. in a Place calls p 
3 the Plaintiff ſaid, that the Taking was in P. in the Vill of O. Abſque 
85 and hoc, that he took them in N. Keeble ſaid, the Traverſe is not good; 
ſays, that for it extends to the Vill, and not to the Place. But by the Opinion of 
always in the Court, the 7 eee is as well to the Vill as to the Place; but a Man 
3 of Cannot plead Miſnoſmer of the Place, but he may well traverſe the 
the Taking Place. Br. Traverlſe, per &c. pl. 386. cites 16 H. 7. J. 


is traverſable. 


Heath's 5. Action for making falſe Cloths in Bartholomew-Fair againſt the Ha— 
Max. 251 tute. The other ſaid, that he made them well and truly at D. in the Coun- 
ny en ty of F. Abſque hoc, that he made them in Bartholomew-Fair in I. 


Prour &c. and a good Plea. Br. Traverſe, per &c. pl. 368. cites 34 


+=: | 
4 Le. 4. pl. 6. Trover &c. for Goods in Ipſwich. The Defendant pleaded, that the 
14. and 106. Goods came to his Hands at Dunwich in the ſame County; and that the 


Lal ub Plaintiff gave him the Goods, which came to his Hands at Dunwich; 


and in mach abſque hoc, that he was guilty of any Trover &c. at Ipſwich. And by 
the ſame the Opinion of rhe Court the Pleading is good, by reaſon of the ſpecial 
Words. Juſtification. Bur where che Faf fication is general, the County is not 
traverſable at this Day. Godb. 137. pl. 163. Mich. 27 & 28 Eliz. B. R 
Strangden v. Barnell. | 
„. If a Man juftifies in a Place in Suffolk, abſque hoc, that he is puilty 
out of the County of Suffolk, this is not a good Traverſe. Roll's Rep. 
265. pl. 37. Mich. 13 Jac. B. R. in Caſe of Eveley v. Slolep, it was 
ſaid by Hele to have been adjudged in the Exchequer the ſame Term, 
berween Taylor and Downe. 
As in Tro- 8. When a Fuftification is local, as where a Man juſtifies by Warrant 


ver &c. of of a Juſtice of Peace, or ſuch particular Matter, the Place where &c. 
ſo many 3 


Hogſheads may be traverſed; but where the Matter is trauſitory, and not local, it 13 
of Cyder in otherwiſe. 3 Bulft. 209. Trin. 14 Jac. Phillips v. Weeks. 

London, thbe | | 
Defendant pleads Bailment of them unto him, to re-deliver to another in the County of Oxon, to ſpend 
in his Houſe ; the which accordingly he had done, and takes a Traverſe, abſque hoc, that he converted 
the ſame at London, aut alibi extra Com. Oxon. Upon this Plea the Plaintiff demurr'd in Law. Do- 
deridge J. ſaid, The Plea here, in Effect, is no more than Non culp. the general Iſſue, and ſo not good, 
The Court agreed with him herein; and therefore, by the Rule of the Court, Judgment was given for 
the Plaintiff. 3 Bulft. 209. Phillips v. Weeks. S. C. Roll Rep. 395. pl. 19. accordingly.— Ard 
Ibid. 396. pl. 20. in Caſe of Buſh v. Luxrburrough, S. P. adjudged. ; 

So where an Action againſt a Carrier was brought in London for Goods deliver'd in Yorkſhire, to 
redeliver at London, the Defendant pleaded a Robbery at Lincoln, abque hoc, that he loſt them at 
London. The Court held the Traverſe ill, becauſe the Juſtification was not local; tho' Scroggs J. 
was of a contrary Opinion. And Judgment was given for the Plaintiff 2 Mod. 270. Mich. 29 Car. 2. 
C. B. Barker v. Warren. | 


(O) Things 


— 


r 
(O) Things doubtful to the Farors. 


HERE Preſcription of Villeinage 1s alleg'd in the Plaintiff, and 
A in his Blood, the Plaintiff may {y, that his Father was a Baſ= 
114; and a good Plea without Traverſe, becauſe the Matter is doubt- 
fol to the Jurors ; and yet both are in the Affirmative. Br, 'Traverle, per 
&c. pl. 185. cires 5 H. J. 11. 12. 

2. And in Raviſhment of Ward, it the Defendant ſays that he holds in 
Srcage, and not in Chivalry, and he as Proc hein Amy took the Infant, this is 
not a good Plea; for the Jurors do not know what is Socage, nor what 
is Service in Chivalry 5 and therefore he ſhall ſay, that he holds by Fealty 
ind ſuch Rent, or the like &c. which 1s Socage, and traverſe the Chi- 
zalry 3 quod nota. Br. Traverſe, per &c. pl. 185. cites 5 H. 7. 


11. 12. 


— 


——— —— — 


(P) Traverſable. V hat other Things, in General. 


. NOTE, that it was put in Iſſue in Treſpaſs brought by the Maſter 
| of Saint L. if He was Maſter, or the Plaintiff ; quod nota, that 
this traverſable. Br. Traverſe, per &c. pl. 39. cites 43 E. 3. 29. 
2. Theſe Words in a Writ, Maſter, Moſt Reverend, Nephew, Doctor, 
or the like, are not traverſable. Contrary of Knight, Taylor, Carpenter, 
&c. Br. Traverſe, per &c. pl. 32. cites 35 H. 6. 55. 
z. That which is alleg'd in Proteftation, and not by Matter in Fact, is 
not traverſable. Br. Traverſe, per &c. pl. 162. cites 39 H. 6. 5. 
4. Matters in Fact ought to be conteſs'd, and avoided by Traverſe, Traverſe 
Br. Brief, pl. 339. cites 1 E. 4. 9. . ſhall be on- 


| i ; ly to Matter 
f Fa. Pl. C 231. Willion v. Barkley. Every Matter in Fact alleged by the Plaintiff may be 
traverſed by the Defendant; Per tot. Cur. Yelv. 195. Mich. 8 Jac. B. R. in Caſe of Tatem and 


Poulter v. Perient. 


5. The Diftreſs in the Ne injuſte Vexes is not traverſable. Br. Peti- 
tion, pl. 26. cites 5 E. 4. 118. | 
6. Arrefting of a Man for Suſpicion is good Cauſe, and the Suſpicion is Br. Treſpaſs, 


tra erſable ; quod nota ; and ir ſeems to be Law. Br. Peremprory, pl. 8 285 


29. Cites 4 H. J. 2. 
7. Every Thing which is material is traverſable. Br. Traverſe, per &c. The Tra- 


pl. 233. verſe muſt 

ED a always be of 
the material Matter of the Plea only. This was laid down as a Rule. Arg. Lat. 12. in Caſe of Conſtable v. 
Tory: and cues 15 E 4. 2. 19 H. 8. 7. 32 H. 6. 16. 2 H. 5. 2. 3 H. 6. 33. 7 Rep. Ughtred's Caſe. 
N, 


8. Hurmiſes never ſhall be traverſed. Pl. C. 76. a Arg. in Caſe of Wim- 4s if Writ 
biſh v. Ld. Willoughby. — 


| ceire a 

Feme in the Reverſion, upon Default of the Tenant for Life, by Attorney, becauſe ſhe is groſsly En- 
ſeint, this Surmiſe is not traverſable tho? it be falſe. Quod fuit conceſſum, Pl. C. 76. a.— So the Surmiſe 
of Damages in a Curia Claudenda is not traverſable. Br. Petition, pl. 26. cites 5 E. 4. 119. So of 
a * Recital that the Defendant has made an Attorney, becauſe he is ſick, the being ſick is not traverſable 
dc. F. N. B. 25. (D). But where Suggeſtions are in Caſe of the Spiritual Court or Admiralty, they 


de traverſable. L. P. R. tit, Suggeſtion * See pl. 29. 


9. Sciens, As the knowing of a Deed to be forged, or of a Dog being Br Tra- 
accuſtomed to bite Sheep is not traverſable, but muſt be proved in Evi- _ pp 
4X dence # £7 
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Traverſe. 
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cites 28 H. 6. dence upon the General Iſſue; For Sciens &c. is not a direct Altos. 
5 tion. 4 Rep. 18. b. pl. 14. 32 & 33 Eliz. Gerard v. Dickenſon. 85 
| 10. Condition precedent is travertable. Noy. 75. in Caſe of Conſtable 

Cloberry, cites 48 E. 3. 34. 9 E. 4. 3. b. 3 H. 6. 33. | A 

S. P. Pl. C. 11. Matter in Law ſhall never be traverſed ; Per Cur. Y 

( „ , Hill. 8 Jac. B. R. in Caſe of Kenicor v. Bogan. 

ur 4 Eli. | 
in Caſe of Willion v. Berkley. 


12. The Point of the Suggeſtion in a Prohibition is always traverſable. 
13. As in a Prohibition againſt Churchwardens, the Plaintiff declared 
that his Lands were charged with the Payment of 15ths and 5 5s. year) 7 
the Poor, and that the Surplus of the Profits were for his own Uſe ; the * 
fendant maintained his Libel, and averred that the Surplus of the Prof 
were to go to repair the Church, and the Reſidue to charitable Uſes Al 4 
hoc, that the Surplus &c. was for the Uſe of the Plaintiff'; And upon ſhe 
murrer it was objected that the Traverſe was ill, becauſe that which 
was traverſed was only an Inducement to the Plea, and Induceme:, 
muſt not be traverſed. Fleming and Williams agreed that the Traser. 
was good becaule it is the ſole Negative and the Point of the Libel, and 
no other Iſſue could be taken ; And per tot. Cur. Judgment againlt the 
Plaintiff. 2 Bulit. 20. Mich. 10 Jac. Auſtin v. Clifton. 
14. An Averment is in any [ſome] Caſe traverſable and iſſuable; For 
[45] it an Executor pleads that he has no Goods, nor ever had, whereas 
e ſhould have pleaded Plene Adminiſtravit, and So Nothing in his 
Hands; Per Doderidge J. And Mann the Secondary affirmed it with 
other Caſes Browul. 225. Paſch. 11 Jac. in Caſe of Miles v. Jones. 
15. Circumſtances are not traverſable. 
16. As, where it was made to the Date of a Bond, it was not material; 
For a Deed bearing an Impoſſible Date is good enough; per Crew Ch. |, 
: Lat. 61. Paſch. 1 Car. in Caſe of the Biſhop of Norwich v. Cornwallis. 
Noy. 75. 17. So where in Covenant the Plaintiſf declared on Indenture of Coye- 
S. C. ac- nant, that a Ship ſhould ſail with the next fair Wind ; and that the Her- 
2 che Vo- chant ſhould pay ſo much for Freight, the Detendant traverſed Abſque bic, 
age is the that the Ship did ſail with the next fair Wind. And upon Demurrer Crew 
Subſtance of Ch. J. Doderidge and Jones J. held the Traverſe ill; tor Crew faid a 
the Cove Circumſtance cannot be traverſed, and Wind is alterable. Poph. 161, 
nant, ad Paſch. 2 Car. B. R. Conſtable v. Clobery. 


not the go- 

ing with the . ? 

next Wind, which is uncertain every Hour. 
and 49. S. C. and the Traverſe held ill. 


Holt. c 


S C. Palm. 397. held accordingly. —— Lat. 12 
8. C. cited Arg. Hard. 69. in Caſe of the Protector v. 


18. But when the Party will allege the Circumſtances and need not, there 
this is traverſable ; quod nota. Br. Traverſe, per & pl. 159. cites 
4H. J 9. : 35 
The Court 19. A Falſe Return to a Writ of Reſtitution is not traverſable; but 
denied a the Plaintiff is put to his Action on the Caſe. per Doderidge J. Lat. 124 
Sheriff's Re- Paſch. 2 Car. in Audley's Caſe. | 


turn to be 

traverſable, f 85 | 

as in Caſes o Devaſtavit returned upon a Fieri Facias, the Party cannot traverſe, but is put to his Ac. 
tion ſur Caſe, which is the Way the Law allows to Remedy the Party upon a falſe Return. Skin. 76. 
Mich. 34 Car. 2. B. R. in the Lord Grey's Caſe: 


Ld. Raym. 20. A Man ſhall never traverſe a Matter alleged out of Time ; Agreed 
1 $50: > per Cur. 2 Salk. 628. pl. 2. Mich. 10 W. 3. B. R. Pullen v. Benſon. 


As where in Debt on Bond the Plaintiff expreſsly avers that the Defendant was of full Age when be delivered 
the Bond, yet the Defendant may plead nfancy and ſhall not traverſe that he was of full Age, and that 
for this Reaſon, becauſe it was alleged out of Time. Per Holt Ch. J. . 


21, Matte! 


* % : ® 
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Traverſe. 


21. Matter immaterially alleged is not traverſable ; Agreed per Cur. 
2 Salk. 628. pl. 2. Mich. 10 W. 3. B. R. in Caſe of Pullen v. Benſon. 

22. A Record may be pleaded by Way of Inducement, which is not 
traverſable, and thereto N ul tiel Record is no Plea. So if Record of an 
Inferior Court be pleaded, it is not traverſable, becauſe not a good Plea ; 
Per Holt. 12 Mod. 351. Paſch. 12 W. 3. B. R. in Caſe of Creamer v. 

1cketr. | 
we: There is a Diverſity between a Fine and an Amerciament; if a 
Fine be impoſed it is not traverſable, but Amerciament is. 12 Mod. 391. 
paſch. 12 W. 3. B. R. in Caſe of Dr. Grenville v. College of Phyſicians. 

24. Where H. als as a Fudge, his Act is not traverſable ; Other- 
wiſe of a Conſtable or Othcer committing for the Peace. 1 Salk. 397. 
Trin. 12 W. 3. B. R. Groenvelt v. Burwell. 


See pl. 28. 


25. Fraud is traverſable. See 12 Mod. 528. Trin. 13 W. 3. B. R. The keey- 


parker v. Atfield. — See Lat. 111. Beaumont's Caſe. ing Judg- 
ments on 


Foot by Fraud muſt be travers d, and whether they are paid or not, is but Evidence. Keb. 762. pl. 


72. Trin. 16 Car. 2. W oodley v. Haydon. 


26. A Man's being the King's Creditor in a Quo Minus is traverſable, if 
the Party comes in due Time to do it; Per Holt Ch. J. 12 Mod. 535. 
Trin. 13 W. 3. B. R. Wilbraham v. Lownds. 


27. Whatever is neceſſarily underſtood, intended, and implied in a Plea, may 6 Mod. 158. 


as well be travers'd as what is expreſs d. 2 Salk. 629. pl. 6. Paſch. 3 8. S. and 
Ann, in Caſe of Gilbert v. Parker. S. P. 


28. Matters of Record are not traverſable. 2 Salk. 521. pl. 22. Paſch. 4 Ld. Raym, 
| | ep. 1140. 
| 8. C. & P. 
As in Debt, the Plaintiff declared on a Judgment obtained 1ſt May &c. before the Mayor and 
Bailiff of Norwich, at a Court then held there according to the Cuſtom Ec. the Defendant pleaded that 
the Court there held according to the Cuſtom, is held before the Mayor; and travers d that the Plaintiff ob- 
tained a Judgment at the Court held iſt May before the Mayor and Bailiffs; and upon a Demurrer ir 
was objected that the Plea was ill, becauſe the Defendant had travers'd Matter of Record, which is 
no: to be tried by a Jury; And this was adjudged ill upon a Demurrer, but it had been other wiſe after 


4 Ann. B. R. Fanſhaw v. Morriſon, 


a Verdict. Lev. 193. Mich. 18 Car. 2. B. R. Dring v. Reſpaſs. 


29. What is ſet forth only by Way of Recital, may be travers'd ; for the 
Pleas of Non Afſump/it and Non eſt FatFum are both of them Pleas which 
trat erſe Matters in thoſe reſpective Actions that are pleaded by Way of 
Recital; Per Parker Ch. J. 10 Mod. 191. Mich. 12 Ann. B. R. Seſtern 
v. Cibber. | 


(Q) In what Caſes. Abatement, Entry, or Gift in Tai 4 


1. IN Afiſe, the Tenant pleaded Bar that his Father was ſeiſed in Fee; 
and by Proteſtation died ſeiſed, and he entered as Heir, and gave Co- 

hour ; and the Plaintiff ſaid that $0344 was ſeiſed in Fee, and infeoff*d him, 
by which he was ſeiſed till by the Defendant ditleiſed ; ro which the Tenant 
ſaid that his Father was ſeiſed, and by Proteſtation died ſeiſed, aud after N 
NV. abated and infeoſſ the Plaintiff, upon whom the Tenant as Son and Heir 
entered, and was ſeiſed, till by the Plaintiff diſſeiſed, upon whom D. en- 
tered, upon whom the Tenant re-enter d ; and the Plaintiff ſaid that the Fa- 
ther of the Tenant infeoff*d the ſaid F. N. who inteoff ia the Plaintiff as 
above &c. abſaue hee that J. NV. entered after the Death of the Father f 
Ve 


7 * # * „ 4 „„ 
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the Tenant ; and the Tenant ſaid that he enter'd as above &c. and ſo to I. 
ſuc, and found for the Plaintiff. - And per Forſcu, The Iſſue is Jeoſail; 
for the Traverſe is to no Purpoſe, the Reaſon ſeems to be inaſmuch as ha 
ought to have traverſed the Abatement, and not the Entry; Quere for ad. 
jornatur. Br. Repleader, pl. 25. cites 37 H. 6. 5. 
Br. Plead- 2 Entry; the Tenant intitled himſelf by Gift in Tail made. by . 19 his 
ings, pl. 56- Anceftor &c. the Demandant made Title, becauſe W. was ſeiſed and gave in 
5 Tail to the Father and Mother of the Demandant; the Father died, the M. 
Mas. 113. Her ſurvived him, and died ſeiſed, and the ſaid Z. abated and gave in ul! 
cap. 5. cies to the Anceſtor of the Tenant upon whom the Demandant re-enter u, there 
8. C. Per Priſot clearly, The Tenant may maintain his Bar, and traverſe the 
Abatement, and ſhall not be compelFd to traverſe the Gift in Tail to 
the Anceſtor of the Demandant. Br. Traverſe per &c. pl. 159. cites 23 
H. 6. 18. | 


(R) Abatement, or Dying ſeiſed Ge. 


I. F N Treſpaſs the Abatement 7s not material, nor to the Purpoſe; but 

where he who pleads it intitles himſelf by him who died ſeiſed, there 

it is material and anſwerable for the moſt Part, and otherwile not; Per 

| Cur. Br. 'Traverſe per &c. pl. 163. cites 39 H. 6 26, 27. 

But other- 2. Treſpaſs upon 5 R. 2. the Defendant pleaded Feoffment of F. N. and 
| * Sy 4 gave Colour to the Plaintiff; and the Plaintiff ſaid that L. was ſciſed, and 
Meriden. died ſciſed, and after F. N. abated and infeof d the Defendant, and [that] 
ceſtor, Ayel, one H. as Couſin and Heir of L. and thew'd how, entered and infeoſf d the 
Coſinage, and Plaintiff, who was ſeiſed quouſque &c. Catesby ſaid, before that L. any 
ow"; one, _ thing had S. was ſeſed, and infecſf d L. and f. and after L. died, and 
Dying 7 % J. ſurvived, and was ſole ſeiſed, and infeoff'd the Defendant as above, 
in Merit and ablque hoc that F. abated ; and the Traverſe of the Abatement was not 
Declaration; held good; tor it is conteſs'd and avoided, by which the Party relin- 
for there : quith'd the Traverſe, and held him to the reſt ; But per Markham, Yel- 
2 5 Fein- verton, and all of the Common Pleas, he ought to traverſe the ſole dying 
zenancy and ſciſed cf L. tor it ſhall be intended that L died ſole ſeiſed by all ſuch 
Survivor Pleadings as above. Br. Traverſe per &c. pl. 205. cites 1 E. 4. 9. 


without tra- 
werſing the Dying ſeiſed ; Per Markham Ch. J. The Cauſe ſeems to be, becauſe Writ is only Supfuſal, 
and ſo the Count or Declaration ought to be according to it; but where it is alleg'd in a Plea in Bar, 
Title, Replication, or other Pleading, there it ought to be travers'd ; Note the Diverſity ; by which he 
travers'd the ſole Dying ſeiſed; quod nota, Br. Traverſe per &c. pl. 205. cites 1 E. 4. 9. 


oth. 3. Entry in Nature of Aſſiſe, the Tenant ſaid that E. was ſeiſed in Fee, 
cap. 5. lies 4194 Infeoff*d him, and gave Colour to the Plaintiff; the Plaintiff ſaid that 
8. E. before E. any thing had, Z. was ſeiſed in Fee, and gave to F. and K. his Fen 
in Tail, who died ſeiſed, and had Iſſue C. and the ſaid E. abated and in- 
feoff*d the Tenant, and the Iſſue enter'd and infeoff*d the Demandant, wh 
was ſeiſed till by the Tenant diſſeiſed; the Tenant maintain*d his Bar that 
E. was ſeiſed &c. and infeoff*d the Tenant, abſque hoc that E. abated after 
the Death of F. and K. prout &c. and the Rejoinder was challenged, be- 
cauſe he ought to anſwer to the former Poſſeſſion. And by the Opinion 
of the Court, the Plea is good; for the Demandant avoided the Feofſment 
made to the Tenant by the Abatement, and ſo the Abatement is traverſavl 
well enough. Quod nota. Br. Traverſe per &c. pl. 202. cites 5 E. 
4.137. | 
4. In Treſpaſs, the Defendant ſaid that D. was ſeiſed in Fee, and in- 
feoff'd E. and the Defendant as Servant of E. did the Treſpaſs, and Ehn 
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Traverſe. 


Colour to the Plaintiff, Catesby replied, that à long Time before D. any 
ching had 7. H. was ſeiſed, and had Iſſue two Daughters A. and K. Femes 
the Plaintiffs, and died ſeiſed, and D. abated and infeoff*d the ſaid E. 
2d the Plaintiff's in Right of their Wives enter d, and were ſeiſed till the Treſ- 
as, Jenney ſaid, a long Time after the Death of the ſaid 5. H NV. D. 
= ſeiſed, and died ſeiſed, and D. entered as Son and Heir of W. D. and 
inetd E. as above. Per Lictleron, This is no Plea ; for it may fand 
with (the Allegation] that W. D. died ſeiſed after the Death of J. H. and 
or D. hall not have thereof Advantage; for if D. abated after the Death 
of J. H. and infeoff'd W. his Father, and W. died ſeiſed and D. enter'd, 
che Entry of the Parties is lawful, becauſe D. the Abator infeoff d his 
Father, of which Deſcent to himſelf he ſhall not take Advantage. And tot. 
Cur. accordingly, by which Jenney ſaid that after the Death of F. H. 
V. Father of D. died ſeiſed &c. as above, abſque hos that D. abated 
her the Death of F. H. and 1 the Death of W. his Father. Catesby 
on theſe Words, Before the Death of his Father, is more than is al- 
leg'd, therefore you ought to traverſe the Abatement generally; And yet 
by the Opinion of the Court the Traverſe of Jenny is good, by which 
Catesby maintained his Replication as above, abſque hoc that W. D. died 
ſeiſed of the ſame Land. And this was held a good Plea per tor. Cur. 
quod nota, one Sans ceo taken upon another Sans ceo, Br. Traverſe per 
&c. pl. 109. cites 15 E. 4. 22. | 

5. In Treſpaſs the Defendant pleaded Feoffmnent of one A. and gave Co- Br. Titles, 
Jur to the Plaintiff; and the Plaintiff ſaid that before A. any Thing had, pl 49. cites 
his Father was ſeiſed, and died ſeiſed, and A. abated and infeoff*d the De- AVE 
fendant, and the Plaintiff' entered and was ſeiſed, and the Defendant did Max 112. 
the Treſpaſs. And by all the Juſtices, the Defendant may maintain his cites S. C 
Bar, and traverſe the Abatement, or the Dying ſeiſed at his Pleaſure; for 
it is the Title of the Plaintiff, and if the one Point or the other be falſe, the 
Title is not good, Br. Traverſe per &c. pl. 251. cites 18 E. 4. 1. & 26. 

6. In Treſpaſs upon the 8 H. 6. the Defendant ſaid that F. NM. was Heath's 
ſeiſed in Fee, and leaſed to the Defendant for one Tear, and gave Colour to Max. 113. 
the Plaintiff; and the Plaintiff replied that A. was ſeiſed in Fee, and gave 85 * S008 
ty the Anceſtor of the Plaintiff in Tail who died ſeiſed; and the ſaid . NV. 
abated and made the Leaſe as in the Bar ; and the Plaintiff entered and was 
ſciſed till difſeiſed by the Defendant, who did the Treſpaſs ; and the Defen- 
dant maintained his Bar, abſque hoc that F. N. abated. And by the Re- 
porter, this-is no good Iſſue; for the Gift and the Dying ſeiſed is not 
denied, which tolls Entry. But contra upon Dying ſeiſed for Life and In- 
triſſion, there the Intruſion may be travers'd ; for the Dying ſeiſed for 
Lite does not toll Entry, and in Intruſion the Intruſion is traverſable. 

Br. Traverſe per &c. pl. 178. cites 3 H. J. 7. | 

7. In Treſpaſs Ubi ingreſſus non datur per Legem, the Defendant 
ſaid, that J. F. was ſeiſed in Fee, and leaſed to the Defendant for Life, and 
gave Colour to the Plaintiff. And the Plaintiff ſhew*'d Deſcent to Him, and 
that F. F. abated and leaſed, upon whom he enter*d, and was ſeiſed till the 
Treſpaſs. The Defendant ſaid, that the Father of F. F. after the Death 
of the Anceſtor of the Plaintiff, was ſeiſed, and died ſeiſed; and the ſaid 
J. F enter'd and made the Leaſe, and did not traverſe the Abatement ; and 
good, per tot. Cur, except Davers, without Traverſe ; tor Traverſe will 
waive the Matter in Law; that is to ſay, if J. S. abated, and inteott*d his 
Father who died ſeiſed, and J. S. is Heir to him, if he ſhall be in by 
Deſcent, or only as Abator, becauſe he is Party to the Tort. Br. Tra- 
verſe, per &c. pl. 184. cites 5 H. J. 6. | 
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See (O) (8) Of the Conveyance. 


I. HE meſne Conveyance may be traverſed, as Ne liſſa pas in ii 
5 of Entry in Cnſimili Caſu, viz. that he who is ſuppoſed to leaſe 
to the Tenant tor Lite, did not leaſe to him Prout &c. 
per &c. pl. 343. cites ) E. 3. 54. and Firzh. Brief, 947. 
Heath's 2. In Ouare Impedit by the King, who made Title by the Heir in hi; 
Max 121. Ward, becauſe F. F. was [oſed of 4 Acres of Land in D. with the Aquyy. 
12 5. cites (op appendant and preſented, and it deſcended to the Heir as Son of N. $1 , 
RE, V. Son of M. Son of the ſaid F. F. There it is no Plea, that 20 ſu N 
in rerum Natura ; tor W. is in the meſne Conveyance, which is not traverſe. 
ble. Br. Traverſe, per &c. pl. 353. cites 43 E. 3. J. 
3. Treſpaſs of beating his Servant, the Defendant ſaid, that it was hit 
Servant, and not the Servant of the Plaintiff ; and the others econtra. 
And fo ſee the meſne Conveyance traverſed here, and yet it amounts 10 
Not Guilty; quod nora. Br. Treſpaſs, pl. 13. cites 3 H. 6. 5 
The Defen- 4. Debt for Salary by one, who was rerain d in Husbandry, the Den. 
dant in Debt gant ſaid, that he did not retain him in Husbandry ; and a good Plea, to 


Br, Traverſe, 


&c. ſhall not | 
be permitted traverſe the Contract, or the meſne Conveyance, where he cannot war: 


to traverſe his Lat; quod nota, per Cur. and here he cannot wage his Law, Br 
the meſne Traverſe, per &c. pl. 160. cites 38 H. 6. 22. | 
Conveyance 


where he may cage his Law, unleſs in Special Caſes. Br. Ley Gager, pl. 94. cites 21 E. 4. 55. 


S. P. Br I. 5. Where a Man may wage his Law, he fhall not be ſuffer'd to traver(; 


ſues joines, 0 5 
v.40. cli the meſne Conveyance. Br. Pleadings, pl. 119. cites 2 E. 4. 13. 


13 E. 4. 4— But in every Action, here Mager of Lav lies not, the Conveyance to the Action being 


a Thing material, is traverſable; per Gawdy J. Cro. E. 201. pl. 27. Mich. 32 & 33 Eliz. B. R. in 
Caſe of Smith v. Hitchcock. 


As wherea 6, When the Defendant intitles himſelf by a Gift, or the like, it {ball 
jar, 22 15 not be intended, that he has other Title than he himſelf claims, and ſo it is 


Dera, it is ſufficient to traverſe it. Br. Traverſe, per &c. pl. 200. cites 5 E. 4 
ſufficient ro 133. | | 
ſay that No- 


thing paſs'd by the Deed; and yet it may be that he was infeoff d without Deed ; but the Court ſhall no: 
intend his Title to be other than he himſelf ſhews. Quod nota. Br. ibid. | 


So in Appeal ». In Replevin the Defendant challeng d F. S. becauſe he was Conjin 1. 
= 1 a Nun of the Houſe, who avow'd, and fſhew'd How he was Couſin; and it 
of her Huſ. Was laid, that the Conveyance is not traverſable, bur if he was Coufin or 
band, the t. Br. Traverſe, per &c. pl. 344. cites 7 E. 4. 4. 5. 

Defendant 

pleaded Not Guilty. The Plaintiff pray'd Preceſs to the Coroners, becauſe be is Couſin to the Feme of the He- 
riff. And per Yelverton, in this Action the Party ſhall not have Traverſe to the Conveyance of the Gi 
nage, but to the Coſinage itſelf, if ſbe be . or not by any Way ; for this is not like to Action Aunceſ- 
trell, where he makes himſelf Couſin and Heir &c. Quære. Br. Traverſe, per &c. pl. 123. cites 9 
E. 4. 6 ——Heath's Max. 121. cap. 5. cites 8. C. 


So it isof a 8. So where a Furor is challeng'd becauſe he holds 2 Acres of the Party, 
Goſſip; ts ir ſhall not be traverſed How he holds of bim, but if he holds of him or nl. 


no Matrer if 


he was God- Br. Traverſe, per &c. pl. 344. cites ) E. 4. 4. $. 

father ro a | 

Son, or to a Daughter, nor to what Daughter. Br. Traverſe, per &c. pl, 344. cites 7 E. 4. 
4. 5. 


Br. Re- 9. Where a Releaſe and ſeveral meſne Conveyances are alleged againſt tht 


pleader, pl. PJzintiff, or him by whom he claims, the Releaſe ſhall te craverſec 
an 


Traverſe. 


8 


and not the meſne Conveyance ; for the Defendant has Poſſeſſion, and 24. cites 
veretore the Plaintiff ought to make good Title, becauſe he demands the &C: 
Poſt n. Br. Traverſe, per &c. pl. 116. cites 15 H. J. 2, 3. | 
10. But, per Fineux & Keble, where ſeveral Conveyances are alleg'd in Br. Re- 
one Title, Or in one Replication, which are on the Part of the Plaintiff, ener pl 
there the Defendant may traverſe which of them he pleaſes, and may tra- + Joan 
verſe any of rhe meſne Conveyances, Br. Traverſe, per &c. pl. 116. cites Heath's 


| ; | Max. 119. 
fy 88 - Cap. 5. Cites 
8. C Br. Double Plea, pl. 143. cites 8. C. Contra where it is in a Bar, and ſo ſee a Diffe- 


ence between Bar and Title or Replication; and no Difference is taken there as to thoſe Pleadings, be 
1 in Aſſize or in Treſpaſs. Quod nota. Br. Traverſe, per &c. 5 116. cites 15 H. 7. 2, 3.— hr. 
Repleader, pl. 24. cites 8. C.— Br. Double Plea, pl. 143. cites S. C. a 


11. The Defendant may traverſe any Part of the Plaintiff”s Convey- | 
ance of his Action, and not be forced to the General Iſſue. Brown's 

nal. 10. 
bn 12. Where the Conveyance to the Action is that which doth entitle the 
Plaintiff to the Action, it may well be traverſed, if the Defendant cannot RE 
waze his Law ; otherwiſe where he may wage his Law. Per Gawdy ]. 
Cro. E. 169. Mich. 32 Eliz. B. R. in Caſe ot K innerſly v. Cooper. 
Cires 8 H. 6. 5. 22 Ed. 4. 29. 7 Ed. 3. 54. 31 H. 6. 10. 26 H. 8. Br. 
Traverſe, 5 H. J. 3. | 
' 13. When both Parties claim by one and the ſame Perſon, there always 
the meſne Conveyance is traverſable. Cro. E. 198. pl. 46. Mich. 42 
Eliz. C. B. in Caſe of Fawkner v. Powel. 

14. In Treſpaſs Vi & Armis tor cancelling a Deed, and ſet forth, that 

S. the Defendant being ſeiſed of Land in Fee, infeoff d A. and his 

urs with Warranty, reſerving Rent with Clauſe of Diſtreſs ; and after- 
wards by Deed bargain'd and ſold the Rent to the Plaintiff, who caſually 
loft the ſaid Deed, and the Defendant found and cancelld it; but did not 
expreſsly ſpew that he was, at any Time before the Action brought, poſ- 
/e/s'4 of this Deed, but only by Implication argumentatively. The 
Delendant traverſed the Bargain and Sale of the Rent. It was inſiſted 
tor the Plainriif, that this is only Matter of Conveyance to his Action, 
and ſo not traverſable. But it was anſwer'd, that the Plaintiff by 
ſhewing his Title gives the Defendant Advantage to traverſe it. And 
per tor. Cur. clearly the Grant is not traverſable in this Caſe; and ſo 
the Traverſe is not good. Bulft. 214. Trin. 10 Jac. Suckfield v. 
Conſtable. 


— * , ny — li. — 


(T) Deſcent, or Gift in Tail. 


32 Formedon the Gift only is traverſable, and not the Deſcents. Br. 
Double Plea, pl. 16. cites 33 H. 6. 32. 

2. Ita Man conveys to himſelf Deſcent of Eftate Tail, it is ſufficient to As in Treſ- 
traverſe the Gift, without anſwering to the Deſcent; quod fuit conceſ- pals the De- 


lum. Br. Traverſe per &c. pl. 210, cites 2 E. 4. 15. 1 


| Franktene- 
ment, the Plaintiff ſaid that before that the Defendant any thing had V, <vas ſeiſed in Fee, and leas'd to S. 


for Term of Life, the Remainder to the Father of the Plaintiff in Tail, and after S. ſurrendered &c. by 
Which &c. ſeiſed in Tail &c. and died ſeiſed, and the Land deſcended to the Plaintiff as Son and Heir, and 
he entered, and was ſeiſed in Tail, and after leaſed to N. at Will, who infeoff d the Defendant ſor Life, and 
the Plaintiff enter'd; the Defendant ſaid that before I. leaſed for Liſe, the Remainder over, be infeoff d L. in 
Fee, and contrary to his own Feeffment ouſted him, and made the ſaid Leaſe ; and after the ſaid L. before the 
Surrender, and in the Life of the Father ouſted the Tenant for Life, and inſeeff'd us, by which &c. And a good 

lea per Cur. by which the other ſaid that L. ouſted S. Tenant for Term of Life (in che Life] of the 

ither in the Manor &c. and the others econtra. Br. Confeſs and Avoid, pl. 42. cites S. C.—— Br. 
ette, pl. 148. cites S. C. Brooke ſays, And therefore ſee that Tail and Deſcent is not double. 


(U) Diſſein 


Traverſe. 


Br. Confeſs 
and Avoid, 

1. 46. cites 

C.— 
As in Treſ- 
paſs the De- 
fendant ſaid 


(U) Diſſetin or Conveyance, as Releaſe &c. 


. HERE the Diſſeiſin is the Effect of the Bar, it ought to be tra. 
VY vers'd by the Plaintiff; but where it is only Colour for the Plain. 
tiff to bring his Action, there the other Matter, which is the Effect ( ;1, 


Bar, ſhall be travers'd, and not the Diſſeiſin. Br. Traverſe per &c 
pl. 232. cites 10 E. 4. ). - 


that he was ſeiſed till by B. diſſeiſed, which B. Was ſeiſed till by the Plaintiff diſſeiſed, upon whom the Do. 
fendant at the Time of the Treſpaſs enter d; to which the Plaintiff ſaid that before the Dejendant or B. ,, 
thing had, H. <vas ſeiſed, and leaſed to the Plaintiff for Term of Life, by which he <vas ſeiſed till by the 70 
fendant diſſeiſed, and after B. dijjeiſed the Defendant, and the Plaintiff entered, and was ſeiſed, till the De 
fendant did the Treſpaſs ; and 1t was mov d if he ought to traverſe the Diſſeiſin, and the Defendant im. 
parl'd. Br. Confeſs and Avoid, pl. 46. cites 10 E. 4. 7. 8. 


2. In Aſſiſe, the Tenant ſaid that F. B. was ſeiſed and diſſeiſed by I. . 
whom T. B. made a Releaſe, and contrary to his own Deed diſſeiſed W. ng 


infeoff*d 5 l eiſons, who infeoff d the Plaintiff upon whom M. re-enter'd, wh 


Eſtate the Tenant has; and the Hlaintiſf for Title ſaid that T. B. was ſuiſed 


and infeoff*d the 5 Perſons who infeoff*d the Plaintiff who was ſeiſed, till F 
the Tenant and the others diſſeiſed, abſque hoc that T. B. diſſeiſed N. And 


per Priſot and Pole, This is not traverſable; tor it is only a Convey. 


ance ; and becauſe rhe Plaintiſf claims by the ſame Perſon by whom the 
Detendant claims, whote Title is bound by the Releaſe, therefore he 
ſhall traverſe the Releaſe; and fo he did at laſt, Br. Traverſe per &c. 
pl. 377. cites 30 H. 6.7, | 

3. In Ejectment the Detendant pleaded, That before B. the Leſſor of the 
Plainriti had any Thing &c. A. the Father of the Leſſor of the Plaintiff was 
ſeijed in Fee, and let to the Defendant for Life, and died ſeiſed of the Rever- 
ion, whith deſcended to B. who entered and diſſeiſed the Defenaant, and let 
to the Plaintiti. The Plaintiff ſays that A, was ſeiſed in Fee, and dial 
ſerſced ; and it deſcended to B. who entered and leaſed to the Plaintiff 
&c. and traverſes ab/que hoc, that A leas'd to the Defendant prout &c. 
And it was thereupon demurr'd, becauſe he traverſes the Difleitin, and 
not the Leaſe, which is but a Conveyance. Bur after Argument it was 
adjudged for the Plaintitt that the Traverſe was good, and that he might 
traverie the one or other at his Election; for when both Parties make 
their Conveyance from one and the ſame Perſon, there always the mean 
Conveyance is traverſable ; W heretore it was adjudged accordingly. 
Cro. Eliz. 798 pl. 46. Mich. 42 Eliz. in C. B. Fawkner v. Powel, cites 
4 H. J. 9. 


(W) Dilſeiſin or Deſcent. 


I. Ebt for Rent reſerved upon a Leaſe for Years ; the Defendant pleaded 
that before the Plaintiff any Thing had in the Lands &c. one J. G, 


was jeiſed, and died ſeiſed, and his Heir entered, and the Plaintiff entered | 


upon him and difſeiſed him, and made this Leaſe, and before the Rent-64) 
the Son entered; the Plaintiff by Proteftation ſaid that F. F. was not ſeiſed, 
nor died ſeiſed, and pro Placito that he did not diſſeiſe the Son. The De- 
tendant demurr'd, the Queſtion was whether Diſcent or Diſſeiſin wi 


traverſable And adjudged that the Diſſeiſin was. Moor 539. pl. 705. 
Paſch. 39 Eliz. Baniſter v. Lilley. 3 
| 4 
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In Treſpaſs and Ejectment; the Defendant pleads that the Plaintiff did 
aiſeiſe 7. F. of the Land, and then made a Leaſe of it to him, and that 
er warde the Land did deſcend to the Plaintiff. The Plaintiff replies that 
was ſciſed of the Lands, and traverſed the Diſeiſſu ſuppoſed to be made 
« 1. 8. And to this the Defendant demurs, and for Cauſe ſhews that he 
1 t to have travers'd the Deſcent, and not the Diſſeiſin. But Roll 
h.. ſaid, That the traverſing of the Diſſeiſin makes an End of all, and 
therefore it is well taken, as * moſt material Mat ter, altho' the 
Deſcent might have well enough been travers'd; and therefore let the 
Plaintiff have Judgment Niſi. Sty. 344. Mich. 1652. Wood v. Hol- 


land. 


(X) Diſſerim, or Dying ſeiſed. 


1. IN Treſpaſs, if the Defendant ſays that His Franktenement, and the Heath's | 
Plaintiff ſays that his Father was ſeiſed, and died ſeiſed, and he en- Max. 115. 
tered and was ſeiſed, and diſſeiſed by the Defendant upon whom he entered, S5 L 
aud the Treſpaſs meſne &c. in this Action the Diſſeiſin thall be travers ' d, 8. C. cited 
and not the Dying ſeiſed. Br. Traverſe per &c. pl. 359. cites 30 H. 6. Arg. Hutt. 


7. and Fitzh. Treſpaſs 68. n : 4 Ten. 


Caſe of Edwards v. Laurence. 


2. Contra in Aſſiſe. Br. Traverſe per &c. pl. 359. cites 30 H. 6. 7. Heath's 
and Firzh. Treſpals 68. Max. 115. 
| Cap. 5. Cites 
8. C. Hutr. 124. in the Caſe of Edwards v. Laurence, Arg. cites 33 H. 6. 59. that Wangford pur 
this Cale; in Aſſiſe, if rhe Defendant plead that his Father was ſeiſed, and died ſeiſed, and gives Co- 
lour to the Piairrit, rhe Plaintiff ought to traverſe the dying ſeiſed, and not the Poſſeſſion of the Fa- 
ther, which is the Cauſe of the dying ſeiſed. 


(Y) Dying ſeiſed, or Deſcent. See (L) pl. 9. 


1. L' Ntry in Nature of Aſiiſe, the Tenant intitled himſelf by dying ſeiſed 
of R. F. Danby ſaid, After the dying ſeiſed of the ſaid R. one F. 
was ſeiſed in Fee, and died ſeiſed, and the Land deſcended to the Plaintiff as 
Cura and Heir &c. and thew'd how Coulin, by which he entered, and 
was ſeiſed and ditfleiſed. Arderne ſaid R. was ſeiſed as above, and died 
letied, and the Land deſcended to K. who entered, and leaſed to the 
laid J. tor Term of Lite, of which Eſtate he died ſeiſed, and K. entered 
and died, and the Land deſcended to C. who infeoff'd us, abſque hoc 
that J. died ſeiſed in Fee, & tic ad Patriam. Br. Traverſe per &c. pl. 
98. Cites 22 H. 6. 8 | | 
2. In Treſpaſs the Defendant ſaid that his Father was ſeiſed in Tee, and 
Wed ſeiſed, aud he as Heir entered, and gave Colour; the Plaintiff ſaid that 
gere the Father any Thing had, he himſelf was ſeiſed in Fee, and gave tothe 
Father and his Feme in Tail, and after the Father died without Iſſue, and 
the Feme beld in „ and after ſbe died, abſque hoc that the Father died ſeiſed 
prour &c. Per Fairfax, This is not a good Plea, by which he ſaid ab/qze 
vc that the Father died ſole ſeiſed prout &c. and ſo it was accepted; bur ir 
leems thar he may have Traverſe abſ/que hoc that the Father died ſeiſed in 
Fee, proue &c. Quzre ; for per Fairfax, dying ſeiſed in Tail rolls the 
e | r Entry, 
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Entry, but not as here where he dies without Iſſue of his Body; © 
then there is no Deſcent. Br. Traverſe per &c. pl. 266. cites 2; k 
4. 65. HPF Ws . | ö | 
3. Treſpaſs upon the 8 H. 6. the Defendant ſaid that Z. was ſiiſn 
died ſciſed, P and the Land deſcended to * as 2 and Heir, and ſei & and 
&c. and the Plaintiff ſaid that Z. was ſeiſed, and married K. and hay ire 
the Plaintiff, and died ſeiſed, and the Land deſcended to the Plaintiff &c 1 b. 
{que hoc that it deſcended to the Ne &c. Quere it this be a , * 
Itiue &c. Br. Traverſe per &c. pl. 152. cites 21 H. 47, 31, . p 

4. Treſpaſs by M. the NE DIE NT in Fee in F. NM. whore: 
in Tail to W. N. and conveyed by Deſcent, and gave Colonr to the Plaine 
by the Donor, the Plaintiff ſaid that Z. himſelf in the Conveyance of th 
22% infeoff*d V. who infeoff *d the Plaintiff, who was ſeiſed till the Treſpaſs 
abſque hoc that the Land deſcended to the Defendant modo & forma, ang % / 
not deny the dying ſeiſed of the Father of the Defendant alleg d in the Bar: 
And therefore by the Juſtices the Plea is not good; for he cannot tra. 
verſe the Deſcent but the Dying ſeiſed ; tor where the Dying ſeiſed is nu; 
denied, there it ſhall be intended that the Land deſcended to the Heir; Quad 
nota. Br. Traverſe per &c. pl. 114. cites 14 H. 8. 23, 2 

5. In Treſpaſs, the Defendants ſaid that F. was ſeiſed, and died ſeiſed 
and he is Con/in and Heir to him, viz. Son of M. Siſter of F. by which he 
entered, and gave Colour to the Plaintiff; and the Plaintiff ſaid that Þ 
had a Daughter named E. and conveyed to himſelf by E. and ſo he was ſeiſed 
zi] the Defendant did the Treſpaſs. And a good Plea by the Opinion of 
the Court, and by all except Shelley ; for the Dying ſeiſed is the Eftett 
the Bar, and theretore it F. had a Daughter the Bar is confeſs'd and 
avoided, and ſo he need not to take Traverſe abſque hoc that the Defen- 
dant is Couſin and Heir; And ſo note the Dying ile is traverſable, and 
not the Deſcent. Br. Traverſe per &c. pl. 1. cites 19 H. 8. 6. : 

6. In Aihſe, the Defendant pleaded that F. A. was ſeiſed in Fee, and died 
ſeiſed, and the Land deſcended to him, and gave Colour ; and the Plaintiff 
ſaid that before that F. A. any Thing had, W. S. was ſeiſed in Fee, and in- 
feoff*d the ſaid F. A. and V. P. in Fee, and F. A. died, and M. P. ſurvived, 
and infeoff d the Plaintiff, who was ſeiſed till diſſeiſed by the Defendant, & 
hoc &c. and did not traverſe the Deſcent; for the Dying ſeiſed is the Ft- 
fett, and traverſable only, and not the Deſcent, and the Dying ſcifed 
here is confeſs'd and avoided by the Forntenancy ; and rhe Defendant ſaid 

that F. G. was ſeiſed, and infeoff*d the ſaid F. A. in Fee, who was ſuſed, 
and died ſeiſed, and all as in the Bar, abſque hoc that the aforeſaid F. A. at 
the Time of his Death, held jointly with the aforeſaid W. P. & hoc &c. And 
ſo ſee the Fornt-tenure put in Iſſue, and not if W. S. infeoff*d them jointly, or 
not. Br. Traverſe per &c. pl. 6. cites 2) H. 8. 22. | 

7. In Treſpaſs the Defendant conveyed by 6 Deſcents in Tail; the Plain. 
tiff confeſs*d the Entail, and conveyed a Feoffment to him 8 Heir of the 
Donee, which was a Diſcontinuance, and travers d the Dying ſeiſed 1 the 

ſame Feoffor. This was held ill, and that he ſhould have travers'd the 
very laſt Deſcent; tor otherwiſe it may be intended that one of the 
Meſne Deſcents came to the Land, and thereof died ſeiſed, and fo the 
next Heir remitted. And at length, by Advice of the Court, the Plain- 
tiff confeſs'd the Tail, and took all the Dyings ſeiſed, except the laſt, by Pr- 
teſtation, and tor Plea that he which is ſuppoſed to be laſt &c. inteoii'd 
the Anceſtor of the Plaintiff, from whom it deſcended to him, «iq 
hoc that the laſt Anceſtor of the Defendant died ſeiſed Modo & Forma &c. 
and altho' the Feoffment be falſe, yet the Defendant ought to maintain 
his firſt Saying, and if it be falſe he will be trick d. D. 107. pl. 25: 
Mich. 1 & 2 P. & M. Vivion v. St. Aubin. 

8. In Eject ment ſuppoſing a Demiſe by the Ld. C. the Defendant ſaid 
that before the Plaintiff or the Ld. C. any Thing had, one B. was ſeiſed in 
Fee, and infeoffed one Andrews who died ſeiſed, and his Son leaſed to hin, 
and that he was poſſeſſed till ouſted, and that the Son was diſſerſed 7; 7 

ai 


* 


— — N 


Plea ſays, that before the Ejectment B. 7nfeoffed the Ld. C. who demiſed to 
the Plaintiff, 


| 1 | v. Andrews; 
ought not to be a Traverſe. D. 366. a. b. pl. 36, 3. Mich. 21 & 22 Eliz. but fays, 
Vernon's Caſe Alias, Fowler v. Clayton & al. that if the 
Ft | arties do 
not claim by one and the ſame Perſon, or the dying ſeiſed be not confeſſed or avoided, there the Dying 
ſeiſed ſhall be traverſed and not the Deſcent. Heath's Max. 110. cap. 5. cites S. C. and ſo is 19 H. 
8. 60. But otherwiſe as it ſeems, if he had clatm'd by Survivorſhip, or in Coparcenary. 


10. In Covenant the Plaintiff ſer forth, that the Teſtator made a Leaſe Le. 2 pl. 
for Life rendering Rent, and deviſed the Reverſion to his Wife and died; ſhe 2 g aſCh, 
married the Defendant, and the Husband and Wife ſold the Reverſion to B. 8 B. this 
r. for Life and the Rent to the Plaintiff, and covenanted that he ſhould quiet- Caſe is ar- 
/y enjoy it without any Diſturbance from any Perſon, claiming under the ſaid $ued, but 
3. G. who died ſeiſed of the Rever/ion, and the ſame deſcended to his Heir; * 2 
and the Breach aſſigned was, tor that the Heir claimed the Rent by Reaſon 3 93 
the Grant of the Reverſion to his Anceſtor; the Defendant pleaded the ſaid an 
Grant of the Reverſion to B. G. Abſque hoc, that it deſcended to his Heir; Thing as 
and upon a general Demurrer this was held an ill Traverſe, becauſe he 5 Ade 1 
bought to have traverſed that B. G. died ſeiſed &c. for that is the Sub- Trave 


ſtance, and the Deſcent is only the Conſequence of the other. 3 Nels. D. 366. 


Abr. 343. pl. x. cites Dyer, 366. x Leon. 309. Maidwell v. Andrews. ſeems 8 
mean pl. 36. 
Vernon's Caſe, Alias, Fowler v. Clayton & al' which ſee at pl. 9. above. 


11. If the Eldeſt Brother pleads Deſcent of Land to him in Borough 
Engliſh, the youngeſt has no other Plea but to traverſe the Deſcent ; per 
Haughton J. Palm. 372. Trin. 21 Jac. B. R. Sumner's Cale. | 

12. 99 ot Deviſee, it he makes a Title againſt the Heir he muſt tra- 
verſe the Deſcent ; Per Doderidge J. And Lea Ch. J. ſaid, that it would 

© repugnant to ſay Verum eſt, that it deſcended Et pro placito; that the 


8 deviſed. Palm 372, 373. Trin. 21 Jac. B. R. in Sumner's 
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See (L) pl 8. | (Z) Dying ſeiſed, Or Gift in Tail, 


But where a 1, J IN Afjiſe where the Tenant makes a good Bar, and the Plaintiff makes 
Man pleads 1 Title after by Gift in Tail, and dying ſeiſed, there the Gilt ſhall be 
Teal aud 4,. traverſed, and not the dying ſeiſed; for no dying ſeiſed can be * by Giit 
ing ſeiled, in Tail without dy ing ſeiſed. Br. Traverſe per &c. pl. 12. cites 9 H. 6.22. 
there the | 


dying ſeiſed ſpall be traverſed, and not the Gift; for a Man may be ſeiſed in Fee by Diſſeifin without Feoff. 


ment; quod rota. Br. Traverſe per &c. pl. 12. cites 9 H. 6. 22. 
* All the Editions are as here, but the Year-Book is thus, (viz.) That he cannot die ſeiſed of Eſtat: 


Tail, unleſs there was a Gift &c. 9 H. 6. 22. a pl. 17. 


2. 'Treſpaſs upon the 8 H. 6. by J. N. againſt 2 Barons and their Femes 
and another; the Defendant ſaid, that N. C. Grandfather of the Femes was 
ſeiſed in Fee and died ſeiſed, and the Land deſcended to M. as Son and Heir 
who proteſtando died ſeiſed, and the Land deſcended to P. as Son and Heir if 
M. who died proteſtando ſeiſed without Iſſue, and the Land deſcended to the 
Femes as Siſters and Heirs, and gave Colour, and the Plaintiff ſaid that 
before N. C.any thing had, R. was ſeiſed in Fee and gave to the ſaid NM. (. 
in Til, who had Iſſue as in the Bar, and alſo had Itiue the Plaintiff, and 
died ſeiſed and all as in the Bar, and the Defendant maintain'd the Bar, 


Abſque hec, that the Donor gave in Tail Prout &c. and by the Reporter 


the Replication confeſſes and avoids the Bar without traverſing the dying 
feiſed 3 For now it ſhall be intended that the Donee was ſeiſed in Fee after 
Diſcontinuance, and died ſeiſed; and then this is a Remitter : But if it had 
been a/leged that N. C. had been ſeiſed in Fee, and died by Preteſtation ſeiſed, 
then the Seiſin in Fee ſhall be traverſed ; for there is no other Thing to 
be traverſed ; tor there can be no Remitter without dying ſeiſed in Fact; 
and ſo note the Ditterence by him. Br. Traverſe per &c. 177. cites 
3 H.. 

Br. Confes 3+ Treſpaſs by Z. C. agatuſt E. and F. his Feme upon the Statute of 

and avoid, 5 R. 2. who pleaded that N. Grandfather of S. the Feme of the Defendant 

pl. 64.cites was /eiſed in Fee and ded ſeiſed, and the Land deſcended to F. C. his Son 


S. C. as Son and Heir &c. who enter'd and was ſeiſed, and by Proteſtation did 


ſeiſed, and the Land deſcended to d. Feme of the Defendant as Daughter aud 
Heir of the [aid F, C by which E. and S. his Feme as Couſin and Heir of 
the ſaid N. entered and gave Colour to the Plaintiff; the Plaintiff replied, 
that beſore NM. any Thing bad, Martin and others were ſeiſed in Fee, and gave 
the Land to the ſaid N. in Tail to the Heirs Males, and N. died ſeiſed of 
ſuch Hſtate, and had Iſſue the ſaid F. C. and the ſaid Z. C. now Plaintiff, 
and after F. C. died without Iſſue Male and had Iſſue S. Feme of the oe 
daut, and the ſaid J. C. Plaintiff, as Son and Heir Male of the ſaid N. en. 
tered as Brother of F. C. Son of the ſaid N. and the Defendant maintained 
his Bar, and traverſed the Gift in Tail to the ſaid N. and the Iſſue found for 
the Plaintiff, that they gave &c. And the beſt Opinion was, that it is Je- 
fail, and that the Replication is not good, becauſe where the Defendant 
alleges Seifin in Fee in M. and that he died ſeiſed; the Plaintiff alleges Gift 
in Tail to this ſame M. and that he died ſeiſed of an Eftate Tail, and did nt 
' traverſe the dying ſeiſed in Fee; for he cannot die ſeiſed in Fee and die 
ſeiſed in Tail, and it cannot be intended by this Pleading that he dit- 
continued and retook in Fee and died ſeiſed, ſo that the Heir in Tall 
may be remirred ; for tho? he may be remitted, yet N. the Grandfather 
died ſeiſed in Fee and not in Tail, and therefore the Heir is not con- 
feſs d nor avoided in Fact nor in Law ; and by all he ought to be con- 
fefled and avoided in Fact or in Law, or traverſed. For a Man ſpall nt 
make Title at large in any Caſe unleſs in Aſiſe ; Per Cur. Br. Traverſe per 


&c. pl. 185. cites 5 H. J. 11. 12. 
? (Aa) Dying 
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. ita enn Err . 


Reine, "=" 968 


(Aa) Dying ſeiſed, Or Meſne Conveyance. 


IN Aſliſe the Tenant made Bar by a Stran er and gave Colour, th | 
Plaintiff made Title by the 5 by what the Dad made bis . 

Bar, viz. that F. S. was ſciſed and gave in Tail to his Father who infeoffed SG. —- 
. N. who infeoffed the Tenant, upon whom A. B. enter'd and infeoffed the — 
Grdullfat her of the Plaintiff, whoſe Heir he is in Fee, who died ſeiſed, and * ph — 
the Land deſcended to the Plaintiff, and ſo he was in in his Remitter until $67 : 
by the Defendant diſſeiſed, and iz Truth A. B. never enter d nor never in- 
wffed the Grandfather , and yet it was held clearly, that the Tenant in 
his Bar to the Title cannot traverſe the Feoffment of A. B. but ought to tra- 
verſe the dying ſeiſed of the Grandfather of the Plaintiff which remitted 
him ; for ral OS che 1 o = Tenant, and is the moſt notable 
Thing in the Title 3 quod nota. Br, 'Traverſe per &c. pl. 154. ci 2 
6. Cocks v. Green. p ; 5 88 

2. Scire Facias upon a Recognizance in Chancery, iſſued out of the Mod. 29. 
petty Bag againſt the Tenants of Yarway ; the Sheriff returned Scire 1 Fo 
Feci agarnſt ſeveral, two of whom pleaded in Bar, that Yarway and „ * B 
were jountly enfeoffed, and ſeiſed in Fee, and ſo ſeiſed the ſaid Yarway died 3 
Abſque hoc, that he was ſole ſeiſed at the Time of the Recgnizance acknows pear. r 
ledged. The Plaintiff replied, and confeſſed that Yarway and J. S. were Lev. 253. 
jointly enfeoffed, but that they being ſo ſeiſed, did by Bargain and Sale en- 1 - s 
rolbd &c. convey a Moiety of the Lands to the ſaid 2 Defendants in Fee, not a cow 
aud traverſed that Yarway died ſeiſed Modo & Forma. Exception was ta⸗ — Sid 
ken to the Traverſe, becauſe when it was ſhewn that Yarway and J. S. 43; Pl. . 
had made a Bargain and Sale in Fee, this had ſufficiently confeſſed and ” D nd 
avoided the dying ſeiſed, alleged by the Deiendants, and then the Plain- 3 * 
till ought not to traverſe the dying ſeiſed alſo; For tho the Conuſor had keen to the 
died jointly ſeiſed with J. S. yer by the Bargain and Sale a Moiery of Traferſe in 
the ſaid Lands was liable to the Execution, notwithſtanding they ſhould 1 
have a Reconveyance, or that they had diſſei ; 2 
y A at they had diſſeiſed the Purchaſor, and af- could not 
terwards Yarway had died ſeiſed, and J. S. had ſurvived ; and fo the well be an- 
dying ſeiſed in this Caſe not material nor traverſable ; and of this Opi- Iwered, and 
mon were the Court. 2 Saund. 23, 24. 28. Hill. 21 & 22 Car, 2. Jeftre- pong 
on v. Morton and Dawſon and al. | | 3 — ; 


OSS: 2 . , - R d inaſ- 
much as on Gy (26mg 8 1 ) might otherwiſe be loſt, and the ſame was eranted Ni _ 
—— 2 daund, 28. ſays, that both Parties conſented to alter the Defendant's Pl intiff 
o reply what Matter he would, and that fo it was done. e Tina 


(B. a) Feoffment, or Diſſeijin. 


K E Rin Nature of Aſſiſe, the Tenant ſaid that F. N. was B. Tra. 
4 ſeiſed and infeoffed him, and after difſeiſed him and enfeoffed the 3 
laintiff 70 7 : | : e verſe, per 
1 pon whom he re-enter'd ; the Demandant ſaid, that . N. gave it &c. pl. 86. 
hag 1 it by Fine, before which Fine the Tenant had nothing of the Feoff- cites 8. C. 
oY . NM. and no Plea without traverſing the Diſſeiſin or the Feott- 1 
hen fo only Argument ; whereupon be. pleaded the Fine as above, har fad ta 
7 WOICh he was ſeiſed till by the Tenant diſſeiſed Ab/gue hoc, that the J. N. in- 


5 A Tenant teolcd him 


of 
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— 


Traverſe. 
before the Tenant any Thing had of the Feoffment of . N. before the Fine. Br. Tra. 


Fine, and ſo ; 


o In. yerſe per &c. pl. 294. Cites 21 H. 6. 12. 


As where 2. The Feoff ment made by Diſſeiſor to Perſons unknown is not traverſy 


Non-tenure is 7 Y 
EN ble, but the Diſſei/n or the Pernancy of the Profits. Br. Traverſe Der 


Aud 'the De. &. pl. 203. cited 1 EA. 1, 2. 


mandant 

avers that he was ſeiſed and diſſeiſed by N. wvho infeoffed Perſons unknown, and that be tcok the Prog; th 
the Tenant may traverſe the Oiſſeiſin, or the taking of the Profits, but not the Feoff ment to Peg ere 
known; Per Markham and Danby the Ch. Juſtices; and accordingly often elſewhere. Br. , vr 
per &c. pl. 335. cites 4 E. 4. 30. | | e, 


3. Treſpaſs upon the 5 R. 2. by J. N. the Defendant ſaid that R. jy 
M. were ſeiſed in Fee, till by the Plaintiff diſſeiſed, and the Defenday a- 
Servant to them, by their Command enter d; the Plaintiff ſaid, that T mw; 
ſeiſed and diſſeiſed by the ſaid. R. and N. which R. and N. were diſſeiſe ly 
the Plaintiff, upon whom T. re-entered and infeoffed the Plaintiff, and jy 
was ſeiſed till the Detendant did the Treſpaſs, and the Defendant main. 
tained his Bar, Abſque hoc that the Plaintiff any Thing had cf the Feoffe 
ment of J. after the Diſſeiſin made by the Plaintiff to the ſaid R. and I 
And the beſt Opinion was that he ovght not to traverſe the Feoffinent 
but maintain what 1s defeated by the Title, for otherwiſe it ſhall be a De. 
parture trom his Bar, and ſo he did gratis after. Br. Traverſe per &c. 
pl. 239. cites 1 E. 4. 5. | 


| 4. 5 
But if he 4. In 'T reſpaſs the Defendant ſaid, that he himſelf was ſeiſed and eaſed 


had pleaded t Will to R. who infeoffed the Plaintiff, and he entered; the Plaintiff fall 


rg bo Ms not traverſe the Leaſe at Will, but the Feoffment. Br. Traverſe per &c. 


feiſed, till by pl. 218. cites 5 E. 4. 4. 

R. diſſeiſed, 

a0 ho infeoſfed the Plaintiff, upon whom he entered: now he ſhall traverſe the Diſſeiſin; quod nota bene 
Br. ibid. Heath's Max. 115. cap. 5 cites S. C. 


5. In Treſpaſs of 4 Cloſe broken, the Defendant ſaid that R. was ſeiſed 
in Fee, and before the Treſpaſs infeoffed the Defendant in Fee, and gave C. 
lour by R. the Plaintiff ſaid, that the ſaid R. was ſeiſed &c. and infeiffed 
B. in Fee, upon whom R. contrary to his Feoffment entered and diſſeiſed B. 
aud ſo ſeiſed by Diſſeiſin, he infeoffed the Defendant as in the Bar, upon whom 
B. re-enter'd and infeoffed the Plaintiff who was ſeiſed till the Treſpaſs, and 
the Defendant rejoined that R. did not diſſeiſe B. prout &c. And it was 
challenged becauſe the Diſſeiſin is not traverſable, but the Feoffment. 
Per Needham |]. the Rejoinder is good; For he may traverſe the Feoti- 
ment or the Diſſeiſin at his Pleaſure : And per Danby Ch. J. he may tra- 
verſe the Diſſeiſin clearly if he will; for this is material in the Repli- 
cation. Br. Traverſe per &c. pl. 201. cites 5 E. 4. 136. 

6. Entry ſur Diſſeiſin of Diſſeiſin done to himſelf, the 7enant pleaded 
Recovery by himſelf in Formedon againſt N. and the Poſſeſſion of the Plain- 
tiff Meſne between the Gift and the Recovery. Y oung, not confeſſing ihe 
Gift, nor that the Tenant is Heir pro Placito, ſaid, that the Demandani 
was ſciſed till by the Tenant diſſeiſed, who infeoff*d M. pending this Writ, 
and recover d by Formedon pending this Writ, and ſo the Recovery falſe and 
void in Law. And, per Danby, clearly in this Caſe he ſhall not fay 
that he Ne infeofla pas, but ſhall traverſe the Diſſeiſin, and not the Hd. 
ment. But, per Littleton and Choke, he may traverſe the Feoffment it 
he will. Br. Traverſe per &c. pl. 224. cites ) E. 4. 19. 

7. In Treſpaſs of a Cloſe broken, the Defendant ſaid, that the Place was 
his Franktenement &c. The Plaintiff ſaid, that F.N. was ſeiſed in Fee, and 
leaſed to the Plaintiff” at Will, and was ſo poſſeſs'd till the Defendant c 0 
him, and diſſeiſed 7 N. and the Plaintiff by Command of F. NM. re-enter, 
claiming his firſt Eſtate, and the Treſpaſs meſne between the Diſſeiſin al, 


the Re-entry. And by ſome he may re-enter without Command. 0 
the 


Iraverſe. 


* 


ne — 
6 | 


the Defendant maintain d his Bar, abſque hoc, that F. N. leaſed Prout &c. | l 
and the Iſſue accepted; for it is neceſſary to ſhew who made the Leaſe, as of | 
Giſt in Tail, or for Life, or tor Tears, he ought always to ſhew who was 
ciſed, and gave or leaſed, and ſo the Gift or Leaſe is traverſable, for it 
is material. Bur in Treſpaſs, it the Defendant pleads in Bar, and the 
Plaintiff” intitles himſe!f, that is to ſay, that F. B. was ſeiſed, and infeoſf d 
the Plaintiff in Fee, who was ſeiſed till by the Defendant diſſeiſed; there | 
he ſhall traverſe the Diſſein, and not the Feoffment, for the Feoff ment is | { 
only a Conveyance there; tor he need not to have alleged the Feottinent in 
Treſpaſs, and fo it is not traverſable. Contrary in Afiſe ; for there he 
ſhall make Title, and there the Feoffment may be traverſed. And all 
the Court agreed this Caſe of Treſpaſs, and fo it ſeems, that every Thing 
which is material 1s traverſable. Br. Traverſe per &c, pl. 238. cites 11 

4 5 Treſpaſs the Defendant pleaded his Franktenement. The Plain- 
tif ſaid, that A. Mother of the Defendant, and two others, were * in 
Fee, and infeoff *'4 the Plaintiff, by which he was ſeiſed till by the Defen- 
lant diſſeiſed, upon whom the Plaintiff re-enter*d, and the Treſpaſs meſne. 
The Defendant ſaid, that B. was ſeiſed, and gave to the ſaid D. in Tail, 
by which the Land deſcended to him as Son and Heir of the Donee, by which 
he enter d &c. Abſque hoc, that the ſaid A. and the other 2 infeoff d 
the Plaintiff, Prout &c. and the Iſſue found for the Plaintiff And it 
was pleaded in Arreſt of Judgment, becauſe the Feoffment was traverſed 
where the Diſſeiſin ought to have been traverſed. Per Keble: Where 
the Plaintiff. and Defendant claim by one and the ſame Perſon, the Feoff- 
ment ſhall be traverſed, and otherwiſe the Diſſeiſin ſhall be traverſed, tor 
that which is not traverſable at the Commencement, may be traverſed by 
Matter ex 9 And Daverſe and Brian Ch. J. accordingly ; but 
Hawes and 'Townſend, Juſtices, contra. And yet Townſend confeſs'd 
the Ground put by Keeble, and took a Difference, becauſe the one claims 
by A. only, and the other claims by A. and two others, Br. Traverſe per 
&c. pl. 179. cites 4 H. J. 9. 


— 
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(C. a) BFoffment, or Dying Kiſed &c. 


I, HERE a Man pleads Feoffment in Fee and Dying Seiſed, there 
'Y the Dying Seiſed ſhall be traverſed, and not the Gift ; for a Man 
may be ſeiſed in Fee by Diſſeiſin, without Feoffment; quod nota, Br, 
Traverſe per &c. pl. 12. cites 9 H. 6. 22. | 
2. In Treſpaſs the Defendant ſaid, that W. was ſeiſed and leaſed at Will to 
A. and he, as Servant to A. did the Treſpaſs, and gave Colour. The 
Plaintiff ſaid, that S. was ſeiſed, and died ſeiſed, and the Land deſcended to 
hin, and he enter d, and was ſeiſed till the Defendant did the Treſpaſs. To Br. Tra- 
which the Defendant ſaid, that a long Time before S. any thing had, F. verſe, per 
and P. were ſeiſed, and infeoff*d W. named in the Bar, who leaſed to the ſaid 8 5 
A. at Will, who infeoff*d the ſaid S. who died ſeiſed, the 2 M. being f 
within Age, by which W. enter d for Alienation to his Diſinheritance; and 
after leaſed again to A. to hold at Will, as in the Bar. 'To which the 
Plaintiff ſaid, that the ſaid S. was ſeiſed, and died ſeiſed, and the Land 
deſcended to the Plaintiff, who enter d &c. Abſque hoc, that the ſaid F. and 
P. infeoff*d the ſaid MV. in Life of the ſaid d. And ill Pleading, per Cur. 
lor 2 Cauſes ; one becauſe he held, that J. and P. did not infeoff W. in 
ihe Life of S. whereas it may be, that they inteoff*d him before S. was born 
and then the Iſſue is found for the Plaintiff, and yer he ſhall be barr'd; 
lor it ought to be, abſque hoc, that they infeoff*d W. before the Death of 
the ſaid F. Quod nora. - Br. Repleader, pl. 5. cites 33 H. 6. 49. 
3. Another 


So ef a Feoff= 2. In Aſſiſe, Fecfßinent is pleaded of one F. M. to Z. whoſe Effate the L- 


368 Traverſe. | — 
Br. Tra- 3. Another Cauſe is, becauſe the Defendant intitled himſeif by F oy 
2 Fer of F. and P. made to W. by Leaſe at 225 by W. to A. we ts py men 

c. pl. 26. | ; | ; anti 
cites S. C. iutitled himſelf by S. who is a Stranger ; and traverſed, that F. and P. Jig nt 
infeoff S. where he does not claim by F. and P. But contra, it he had clain'g 
by them; therefore it ſeems if he had ſaid, that the faid J. and P. had 
inſeolf'd the ſaid S. who died ſeiſed as above, abſque hoc, that they had 
inſeoff'd W. before the Feotiment made to S. then good. But Qyz;. 
it no Feofiment was made by them to S. Br. Repleader, pl 5. cite, 2 ; 
H. 6. 49. | 

4. - Mortdanceſtor, it the Tenant pleads Matter of Fact, as Feff;e 
ol the ſame Anceſtor, there he ought to traverſe. the Dying Seited 
Contra where he pleads Fine or Recovery ; tor there the Heir ſhall be 
eſtopp'd ro ſay that he died ſeiſed, contrary to the Record, with 
ſhewing how the Anceſtor came after to the Land in the Affiſe ; quod not; 
Br. Mortdanceſtor, pl. 52. cites 6 E. 4. II. N 
5. Treſpaſs upon 5 R. 2. the Defendant ſaid, that B. was ſeiſed, aud 
infeoff *d A. who infeoſf'd the Defendant, and gave Colour to the Plaintiff 
The Plaintiff ſaid, that R. was ſeiſed before that B. any thing had, and 
died ſeiſed, and the Land deſcended to the Plaintiff as Heir, and he enter}. 
abſque hoc, that B. infeoff d A. Prout &c. And a good 'Fraverſe by all 
the Juſtices ; tor if the Conveyance be falſe, the Bar is not good; and if 
the Plaintiff in his Replication alleges a Feoffment to B. and Dying 
Seiſed, the Detendant may traverſe the one or the other. Quære, tor it 
was not denied. Br. Traverſe per &c. pl. 253. cites 18 E. 4. 26. 

6. In Aſjife againſt A. who ſays, that the Plaintiff infeoff d his Father 
in Fee, who died ſeiſed, and he enter'd as Heir &c. The Plaintiff ſays, 
that he brought Aſſiſe againſt the Father of the ſaid A. and recover d, aud 
had Execution. There he ought to traverſe the Feoffment made to the 
Father of the 'Tenant, and mot the Dying Seiſed; and yet at the Con- 
mencement the Feottment was not traverſable. Br. Traverſe per &c, 
pl. 179. cites 4 H. J. 9. | 

7. Where ſeveral Feoffments, with a Dying ſeiſed, are alleg*d, the Dying. 
ſeiſed ſhall be traverſed, and nor the meſne Conveyance. Br. Tiaverie, 
per &c. pl. 116. cites 15 H. J. 2, 3. 


dee Que . (D. a) Feofjment, or * Que Eſtate &c. 


Eſtate. 


1. IF A. brings Aſſiſe againſt B. and B. ſays, that F. N. recover'd againſt A. 

Oe tate B. has, whereas B. is in by Diſſeiſin, A. ſhall ſay, that after 
the Recovery J. N. injeoff d him, by which A. was ſeiſed till by B. difſeiſed; 
abſque hoc, that B. has F. N.'s Eftate ; per Rogers. But, per Markham, 
contra; tor A. ſhall ſay, that after the Recovery he enter'd, and infeof d 
A. and, contrary to his own Feoff ment, he enter d and infeoff d B. the Tenant, 
«pon whom A. enter'd and was ſeiſed, till by the Tenant diſſeiſed; and ſo 
confeſs and avoid it, and not traverſe the Que Eſtate, and B. can traverſe 
nothing but the Feoffment which was made after the Recovery; quod Bil- 
ling conceſſit. Br. Traverſe per &c. pl. 226. cites 7 E. 4. 26. 


2 gr. nant has. The Que Eſtate is not traverſable, unleſs the Plaintiff claims H 
rt {ERA the ſame Perſon, and then the Que Eſtate is traverſable; per Keble, Br. 
claims by Traverſe per &c. pl. 179. cites 4 H. ». 9. 
another; but ; | | 
if he claims by the ſame Perſon the Feoffment is traverſable. Br. Traverſe per &c. pl. 179. ces 4 
H. 7. 9. Tn 
3. 
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In Replevin rhe Detendant avow*'d tor Damage feaſant in his Free- 
hold. The Plaintiff replied, that long before the Defendant had any thing 
herein, he himſelf was ſeiſed of the Place where &c. rt by A. B. and 
C diffeiſed ; againſt whom he brotizht Afſiſe, and recoverd; and that the 
Fate of the Plaintiff was meſne between the Aſſiſe and the Recovery there- 
iu. The Detendant rejoin d, that before the Plaintiff had any thing 
therein, one G. was ſeiſed, and infecſt ' him, abſque hec, that A. B. and 
C or either of them, had any thing therein at the Time of the Recovery. 
Walmfley J. held the Bar not good, becauſe it did not ſay, that A. B. 
and C. were Tertenants tempore Recuperationis, which ſhould be ſhew'd 
in every Recovery where it is pleaded. But Windham contra, becauſe 
the Alliſe may be brought againſt others as well as the Tenants, As 
,oainfkt Diffeiſors; but other real Actions muſt be againſt the Terte- 
nants only, and thereſore need nor ſhew they were Tertenants at the 
Time of the Recovery; and alſo the "Traverſe here is well enough, 
Le. 193. pl. 277. Mich. 31 and 32 Eliz. C. B. Rigden v. Palmer. 

4. In Treſpaſs the Delendant pleaded, that A. was ſeiſed, and infeoff"d 
B. who infeoff*d C. who infeoff *d D. One Eftate the Defendant has. The 
Plaintiff may traverſe which of them he will. 6 Rep. 24. a. b. by the 
Reporter in B,ead's Tale, cites 15 H. J. 3. and 16 H. 6. Double Plea, 


" 5. In Treſpaſs the Defendant pleaded, that A. was ſeiſed, and infeoff *d 
the Defendant. The Plaintiff ſaid, that F. S. was ſciſed, and died ſeiſed, 
and the Land deſcended to him; and traverſed, abſque hoc, that A. in- 
eff B. and adjudg'd a good T raverie. 6 Rep. 24. b. in Read's Cale, 
by the Reporter, cites 18 E. 4. 26. and ſays, that ſo is 21 H. J. 33. 
and that this is true in all Caſes, where the Detendant does nor claim 
by any of the meſne Conveyances from the Plaintiff himfelt, for then 
it is trayerſable. 


(E a) Leaſe Sc. or Meſne Conveyance. 


1. T Reſpaſs by the Prior of T. for entering into a Houſe, the Defen” ny _ 
dant ſaid that the Predeceſſor of the Plaintiff leaſed to F. N. for 5 Ys ok ; 

14 ears, who was poſſeſſed, and granted it to F. N. who made F. his Feme 8. C. 

Executrix, and died, and A. married F. and atter A. and J. granted to Heath's 

J. B. tothe Uſe of T. Z. and aiter . Z. granted the reſt of the Term to the Max. 119. 

Defendant by which he enter'd, Judgment / Adio; the Plainiiff ſaid that 8 6 2 

be was ſeiſed in Fee in Right of the Houſe till the Defendant did the Treſ= S. C. cited 

paſs, abſque hoc that A. and f. granted &c. prout &c. and ſo travers'd Winch. 1;. 

the. Heſue Conveyance, and not the Leaje of his Predeceſſor under the Com- 2 og of 

mon Seal which bound him, and were at Itſue, and found for the Plain- S v8 

uit, and this Matter alleg'd in Arreſt of Judgment. And per Fineux, Thornton. 

brian, and Wood Juſtices, it is Feofail ; ior he ought to traverſe that 

which binds him when he makes his Bar from the Plaintiff, or derives his 

Title by the Plaintiff, and binds him. Contra Fiſher and Davers; bur at 

the laſt it was agreed in a Manner by all the Court, that it is a Jeofail 

lor the Cauſe aloreſaid. Br. Traverſe per &c. pl. 116. cites 15 H. 

25 3. | | 

2. Note in 'Treſpaſs, if the Defendant pleads a Leaſe of the Plaintiff Beath's 

ade to 7. N. who granted his Eftate to him, the Plaintiff cannot traverſe Mas. 119. 

the Grant of the Eſtate but the Leaſe ; tor this is the Thing which binds "jt 

um. Br. Traverſe per &c; pl. 4 eite 27 H. 8. 2, 3. But he may 


; ſay that the 
Leſſee ſurrendered to him abſaue bec that he granted his Eſtate to tle Defendant, and fo trick him, tho' It te 
8 Lie quod nota. Br. Traverſe per &c. pl. 4 cites 27 H. 8. 2, 3. — Eeath's Max. 121. cites 


5 B 3. Re- 


\ 


Traverſe. 


3. Replevin; the Defendant avow'd by reaſon of a Copyhold granted / 
him by C Biſhop of W. Lord of the Manor; the Plaintiff ſaid, that bef, : 
C. was Biſhop, H. was Biſhop, by whoſe Death the Temporalties came t; 175 
Vueen, during which the Copyhoid eſc heated, and the Ducen granted jt 1 
the Plaintiff in Fee, and travers the Grant by C. The whole Boom 
held, that the Traverſe was good, and that the Grant by the Queen jp 
the (Copy hold eſcheated, was good, and that this Traverſe ought to he. 
tor there is not any Conteſſing and Avoiding, becauſe he does nor oy. 
fels the Seiſin and Grant by Copy; but if he had confeſs'd that C. bad 
entered and granted it by Copy, then there need not any Traverſe; and 
it was ruled accordingly. Cro. E. 154. pl. 17. Paſch. 42 Eliz. Cp 
Covert's Caſe. | 7 
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(F a) Leaſe or Reverſion. 


1. IN Precipe quod reddat, the Tenant made Default after Default, and 
one prayed to be received by Reverſion, becauſe he leaſed for Lite 0 thy 
Tenant &c. There the Rever/zon ſhall be travers'd, and ut the Leaſe. Er 


Traverſe per &c. pl. 364. cites 33 H. 6. 38. 
In Treſ- 2. But upon Aid Prayer, the Leaſe ſhall be travers'd, and not the Ne. 
e verſion ; Note the Diverlity. Br. Traverſe per &c. pl. 364. cites 4; 
ſays that H.6 38. 3 


F. avas . 
ſeiſed, and leaſed to F. for Life, and prays Aid of him, the Plaintiff ſball make Title, and ſpall traterſe tle 


Leaſe. Br i raverſe per &c. pl. 316 cies 5 E. 4. 1. | 

But if the Detendant pleads that it is the Fran'tenement of F F. cobo leas d to him &c. and prays A, 
the Plaintiſf ſhall make Title, and ſhall traverſe the Franktenement, and not the Leaſe, per Heydon. And 
Brooke ſays it is not much to the Purpoſe. Br. Traverſe per &c. pl. 516. cites 5 E. 4. 1. | 


Heath's 3. Where the Detendant in Treſpaſs of Entry into a Cloſe ſays, that F.. 

MAS, 1 Wy znfeoff 'd him, and gives Colour to the Plaintiff, and the Plaintiff ſays that 

Sees R. was ſeiſed, and leaſed to S. at Will, who infeoff*d the Defendant, aud 
after R. entered and inferff d the Plaintiff, abſque hoc that S. any Thing 
had, unleſs at Will; this is a good Traverſe, but thall not traverſe the 
Leaſe at Will. Br. Traverſe per &c. pl. 217. cites 5 E. 4. 1.—But in 
the Time ot E. 6. he ought to ſay ab/que hoc that F. O. was ſciſed in be 
Modo & Forma, prout &c, Ibid. ; 


— 


(Ga) Matter of Record, or Matter in Fatt. 


x; HERE Matter of Record and Matter in Fadt are jointly Pleads 
together, as in the Foreign Attachment in London ot Debt in anv- 
ther's Hand, /o that the Matter of Record is not good, but by reaſon of itt 
Matter in Fadi, there the Matter in Fat is traverſable, notwirhitanding 
the Record, As to ſay that no ſuch Cuſtom. Br. Traverle per &c. pl. 276. 
Cites 22 E. 4. 30. EY 
2. And where Recovery is pleaded by Defengant in Aſſiſe or Præcipe quod 
reddat, the Zeuaunt ought to aver that the Tenant was Tenant of the Frank- 
tenement at the Time of the Recovery, and there the Demandani fall have 
Anſwer to it that he was not Tenant of the Franktenement at the Time &&. 


Br. Traverſe per &c. pl. 276. cites 22 E. 4. 30. 400 
| - 


% 


| Traverſe. 
z. And in Formedon, if the Tenant pleads a Recovery by Default againſt 
his Anceſtor in Precipe quod reddat, and avers that he had Aſſets per De- 
Int, as he ought, the Demandant may ſay Riens per Deſcent ; and fo in 
o ſuch like Caſes, where the Mitter in Fact is material, as here. Contra 
hk it is not material, as of a Que Eſtate &c. Br. Traverſe per &c. pl. 
276. cites 22 E. 4. 30 N ; 
Where Matter in Fact is alleg'd by the Defendant, As if the Defen- Heath's 
dant ſays that the Plaintiff in Appeal named Heir is a Baſtard, the Plaintiff Max. 111. 
ſeal, ſay 175 Mulier, and not Baſtard. Br. Traverſe per &c. pl. 279. cites ci g. C. 
1 "Where a Recovery with ſeveral Meſue Conveyances are alleg'd againſt 


the Plaintifl, or him by whom he claims, there the Record ſhall be tra- 
vers'd, and not the Meſne Conveyances. Br. Traverſe per &c. pl. 116. 


cites 15 H. 7. 2, 3. 


„ 


37¹ 


(Ha) Que Eſtate, or Confirmation. 


I. Vowry for 10 5. the Tenant ſaid that F. late Lord there .Oue Eſtate 

the Tenant has in the Seigniory conſirmed to D. then Tenant Oue 
Eſtate the Tenant has in the Tenancy, to hold by 1 d. pro omnibus Servitus, 
and ſhe wd the Deed &c. And the Defendant ſaid that the Tenant and his 
Anceſtors have held ef the Defendant and his Anceſtors from ſuch a Time &c. 
by 10s. &c. abſque hoc that he hai the I ſtate of I. and the Traverſe was 
rejected; for he ought to traverſe the Confirmation, or that F. had nothing 
ju the Heigniory at the Time &c. or that D. did not hold of him at the Time &&. 
Per Cur. by which he travers'd that J. had nothing in the Seigniory at 
the Time &c. Br. Traverſe per &c. pl. 396. cites 30 H. 6. J. 


(Ia) Serfin in Fe, or Conveyance. 


l. Ortdanceſtor of the Seifin in Fee of F. the Anceſtor of the Plaintiff 
&c. the Tenant ſaid that H. Father of the Plaintiff whoſe Heir 

&c. was ſeiſed in Fee, and the Land is deviſable by Cuſtom, and he deviſed 
0 A. for Term of Life, the Remainder to this F. in Tail, and the Remain- 
ter in Fee to be ſod, and that the Tenant for Lije, and the ſaid F. are dead 
without Iſſue, and conveyed himſelf to the Land by the Sale of the Fee Simple, 
and ſhew'd the Teſtament ot the Father, Judgment if Aſſiſe &c. And per 
Cur, in this Caſe the Plaintiff” ſhall not ſay that F. was ſeiſed in Fee, ab- 
{que hoc that he had any thing by the Deviſe, without thewing how he 
came to It after, by reaſon that the Deviſe binds as a Deed indented, ' Br. 
Titles, pl. 49. cites 35 Aff 1. — 

2. Recordare; A. was ſeiſed in Tail, and leaſed to B. and C. for 2 Nears, 
and after A. B. and C. leaſed to F. M. for Term of 20 Tears readring Rent, = . 
and A died, and MH. his Son ouſted the Leſſee, before which Ouſter nothing Treſvaſe 5 
Arrear; and this was pleaded in Bar of the Avozry, which was that A. B. then the 
and C. were ſciſed in Fee, and all as above; and a good Bar to the Avowry other Party 
without traver/ing that A. B. and C. were not ſeiſed in Fee at the Time of the Ja bg me 
Demiſe; for if they were ſeiſed of any Eſtate of Franktenement, they Be Traverſe 
may leaſe tor Life; for in Aſſiſe if the 'Tenant ſays that E. was ſeiſed in per &c pl 
Fee, and infeoff'd him, and gives Colour, the Plaintiff may ſay that be- 12 ve 
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Traverſe. 


ma. Quære. But the Grant of M. was void, becauſe he died before his 


fore this he was ſeiſed, and leaſed to E. for Term of Life, ho mad 

g - a . | . @ 
Feoflment, and he entered tor Alienation ; and good without traverjj,, 
the Seilin in Fee, Per Littleton and Choke. Br. Traverſe per &c. pf 
209. cites 2 E. 4. II. | Fi. N 
3. In Formedon, the Tenant ſaid that before the Gift the Donee himſelf Tt 
cas ſeiſed, and infeoſt'd the Donor in Fee, who gave to the Dince gud his lea 
Feme, the Baron being within Age, who had Iſſue the Mother of the Demay. 
dant ; the Fune died, the Baron took another Feme, and had Iſſue the Son gt, 
Tenant, judgment ſi Actio; and the Reaſon of the Bar ſeems to be that 
when the Infant made the Feoff ment, and the Fecffee re-gave to him in Til he 
is remitted in Fee by Reaſon of the Nonage, and ſo confeſs'd and avoided 
the Gilt ; for the Entry of the Infant was lawtul, by which the Dey. 
dant ſaid that the Donor gave as above, abſque hoc that the Dynee 222 
the Donor prout &c. Danby ſaid he ought to traverſe the Segſin befure thy 
Gift, and not the Feeff ment ; but the other Juſtices held the Traverſe good 
and Littleton the like. Br. Traverſe per &c. pl. 219. cites 5 E. 4 5. ; | 

4. In Dum flit infra ætatem, nothing ſhall be traverſed but the Veni; . 
per Littleton. And by others 1t was agreed, thar the Seilin may be 
traverſed, but not if he had any thing or not. Br. Traverſe per &c pl. 
219. cires 5 E. 4 5. 

5. In Aſſiſe, it 1 ſay that ] leaſed to A. at Will, who infeoſf'd the Plain. 
tiff, and I enter d; this is ſufficient, and the Feoffment ſhall not be tra. 
verſed ; per Catesby. Br. Traverſe per &c. pl. 219. cites 5 E. 4. x. 
6. In Formedon in Deſcender the Tenant ſaid, that before the Donors 
any thing had, he himſelf was ſciſed in Fee, and infeoff*d the Donors, teins 
within Age ia Fee, by which they were ſeiſed, and gave &c. and after 
the Tenant within Age re-enter'd, and was ſeiſed in Fee in his Remitter, 
& hoc &c. And the Demandaut maintain'd the Gift abſque hoc, that the 
Tenant infcoff d tve Donors, Prout &c. And by ſome the Traverſe is not 
good; tor he ought to traverſe the Sciſiu of the Infant, now Tenant; for 
the Feoffinent is only a Conveyance z and it he was ditleifed by the Do- 
nors, or if they abated and gave, yet the Tenant-Infant may re-enter. 
And, per Needham and other Jultices, the Court ſhall not argue nor 
ſuppoſe other Title than the Tenant himſelf alleges, tho' he was an In- 
tant; and fo becauſe he alleges Feotiment it has the Force of the Bar, 
and ſullices to traverſe it. And yet Danby Ch. J. and others were con- 
tra, and that the Seiſin was very material; therefore Quære. Br. Tra- 
verſe per &c. pl. 190. cites 5 E. 4. 9. 

7. In Treipats the Defendant ſaid, that M. was ſeiſed in Fee, and laat 
to him for Life, and gave Colour to the Plaintiff; and the Plaintiff ſaid, 
that before this, D. was ſeiſed in Fee, and leaſed to E. for Life, and died, 
and the Rever/ron deſcended to A. Feme of the ſaid H. which MH. granted th: 
Re ver ſion to the Defendant for Life, and the Tenant attorn'd, and Al. 
died; and alter A. granted the Reverſion to the Plaintiff, and E. attorn'd ; 
and aſter E. died, and the Plaintiſf enter d, and was ſeiſed till the Treſpaſs ; 
abſque hoc, that MH. was ſeiſed in Fee, Prout &c. But, per Choke and 
Littleton, he ought to traverſe, abſque hoc, that M. leaſed Modo & For- 


Feme, and before E. Tenant tor Life. Br. Traverſe per &c. pl. 233. 
cites 10 E. 4. 8. 

8. In Treſpaſs upon 5 R. 2. the Defendant ſaid, that the Baron aud 
Feme were ſciſed in Fee, and the Feme died, and after the Baron died, and the 
Defendant enter d as Heir of the Baron, and gave Colour by the Baron and 
Feme. The Plaintiff ſaid, that before the Baron any thing had, the Fen 
was ſeiſed in Fee, and married the Baron, who levy'd a Fine to F. S. in bee, 
who granted and render'd to the Baron and Feme, and the Heirs of the Feine, 
and after the Feme died, and the Baron alſo, and the Plaintiff as Heir d 
the Feme enter'd, and was ſeiſed till the Defendant ouſted him; abſque Hoc, 


that the Baron was ſeiſed in Fee Prout Sc. And the beit Opinion 8 
| eat 


ps Re $i EE RR: - 
Traverſe. 373 
qt the Traverſe is well taken, notwichffanding the Fine which gave — 


che Right of Baron. Quære. Br. Traverſe per &c. pl. 259. cites 21 
255 in Treſpaſs the Deſeudant ſaid, that his Father was ſeiſed in Tail of But if a Mari 
the Gift of N. and died proteſtando ſeiſed &c. and he enter d as Heir &c. re er 
The Plaintiff” ſaid, that the Plaintiff 's Father infeoff d A. in Fee, who (1/1, diverſe 
ale to B. for Life, the Remainder to C. in Fee, whoſe Eftate the Plaintiff Feeffments, 
has, The Defendant ſaid, that his Father died proteſtando ſeiſed, abſque as to ſay, 
De. he Opinion of the Court was, that it 7% 4 as 
hoc, that A. leaſed as above. And t pinion of t X der 
5 not 4 good Traverſe ; but he ought to traverſe the Feoffment made by injeff'd B. 


the Father of the Defendant. Br. Traverſe per &c. pl. 117. Cites 15 «tho infeoff'd 
H. J. 11. | C. cho in- 
1 | | feoff'd D. 
cvboſe Eſtate the Defendant has, avd gives Colour to the Plaintiff by the firſt Seiſin, this is not double; and 
the Plaintiff may traverſe which of the Feoffments be <ill, for now he conveys by a Stranger; Per Fineux, 
& ror. Cur. Br. Traverſe per &c. pl 117. cites 15 H. 7. 11.—— — Heath's Max. 119. cap. 5. cites 


C. | 
: But if the Defendant ſays, that the Plaintiff was ſeiſed, and infeoff d B. who infeaff d C <vhoſe Eſtate 
the Defendant has, now the Plaintiff cannot traverſe any of the Feoffments but only the firſt, becauſe he 
ronceys by the Plaintiff, and defiroys bis Right; per Fineux. Br. Traverſe per &c. pl. 117. cites 1 5 H, 


*, 11. 


10. In Treſpaſs, if the Defendant ſays, that A. was ſeiſed in Fee, and Put if the 
 infeoff d him, and ſo he was ſeiſed till by the Plaintiff diſſeiſed, and he re- 3 

riterd &c. And the Plaintiff ſays, that B. infeoſf'd him, by which he d felled; 
was ſerſed till the Defendant did the Treſpaſs. He ought to ſay, abſque and gave to 


Vcc, that he diſſeiſed the Detendapt, and thall not traverſe the Feoftmenr. — 4 Tail, 
| ana ſo Was 


Br. Traverſe per &c. pl. 117. cites 15 H. 7. 11. ſeiſed till by 


the Plaintiff diſſeiſed, and be re-enter'd, the Plaintiff may ſay that N. <was ſeiſed, and infeoff d him, and ſo 
le was ſeiſed till the Defendant did the Treſpaſs ; ab/que hoc, that A. gave in Tail Modo & Forma, with- 
out traverſing the Dyſſeiſin, which was affirm'd by Fineux and others at the Bar. Br. Traverſe per &c. 
pl. 117. cites 15 H. 7. 11.——Heath's Max. 120. cap. 5. cites S. C. 


it. In Treſpaſs the Defendant ſays, that T. F. was ſeiſed in Fee, and in- $ it he ſays, 
feoff*d hint, and gives Colour; there if the Plaintiff ſays, that before this * 
he was ſeiſed of the Manor of D. whereof the Place is Parcel, and held by, fad 
Copy, and leaſed it to the ſaid J. S. by Copy of Court-Roll, and he infeoff *d J. S. and 
the Defendant, upon whom the Plaintiff enter d, he need not traverſe the he made the | 
Seilin of T. S. in Fee; tor by his Entry to make Feoftment, and exe- 10 ele, 
cuting of it, he is ſeiſed by Difleitin. Br. "Traverſe per &c. pl. 5. cites plaintiff en- 
2) H. 8. 4. ter'd &c. 
| | For it is 
confeſod and avoided. Br. Traverſe per &c. pl. 5. cites 27 H. 8. 4. 


12. In Treſpaſs the Defendant ſaid, that F. N. was ſeiſed in Fee, and Br. N. C. 
and leaſed to him for 21 Tears, and gave Colour, The Plaintiff ſaid, that 1 
tis Father was ſeiſed, and died ſeiſed &c. and he enter d, and was ſciſed 112. ol. a3. 
till the Treſpaſs ; abſque hoc, that the ſaid . N. any thing had at the Time Hill. 1 & 2. 
of the Demiſe, and an ill Traverſe : But ſhall ſay, abſque hoc, that F. N. Ph. & M. 


was ſeiſed in Fee, Modo & Forma prout &c. Br. Traverſe per &c. pl. _ 


372. Cites 4 E. 6. ſeems to be 
3 8 C. and ſays 
the Traverſe was held a Jeofaile, per tot. Cur. and that the Jury ready at the Bar was diſcharged ——- 
And there in the Margin it is ſaid, that the Traverſe ought to have been upon the Seifin in Fee. 
Heath's Max. 11. cites S C. —8. P. Heath's Max. 116. cap. 5. cites Br. Traverſe 372. and 4 E. 2. [but 
it ſeems it ſhould be 4 E. 6.] 


13. In Intruſion brought by the Heir upon a Leaſe made by his An- 
ceſtor, the Tenant traverſed that the Anceſtor never had any thing in the 
Land, Priſt, and this was held a good Plea; and the Demandant 
maintain'd the Seiſin of his Anceſtor, and his Leaſe alſo ; but upon the 
| Seiſin only the Jury ſhall be charged. D. 122. b. pl. 23. Mich. 2 P. & M. 

in an Anonymous Caſe, cites Trin. 43 E. 3. = 
5 C 14. In 


374 Traverſe. 
See Replica- 14. In Treſpaſs the Defendant pleaded, that F. W. was ſeiſed, a 
og) Us feoff*d M. and fo convey'd a Title to himſelf. he Plaintiff replied, tha 
LA Jait Line AH. his Anceſtor was ſerſed, and ſo the Land deſcended to him, abſque hg. f F 
of the Note J. N. was ſeiſed. Anderſon ſaid, The Seiſin is not traverſable bur wher, 
there, the it is material, and thereſore clearly the Traverſe is not good 3 ard h 
ee was the Opinion of all the Court clearly Goldſ. 31. pl. 4. Mich, 29 
read (does) Eliz. Wylgus v. Welche. | 
inſtead of 
the Word (ſhall) it being miſ-printed.) 


Fob as 15. In Treſpaſs &c. the Defendant pleaded, that F. S. was ſeiſed, ond 


” Elie made a Leaſe to him for Years, and gave Colour to the Plaintiif, The 
Kead's Plaintiff replied, that after F. S. was ſeiſed, G. the Father of the now Ply. 
Cale, S. C. tf was ſeiſed, and died ſeiſed, and that the Lands deſcended to him, aiſy,, 


_ : "x hoc, that F. F. made a Leaſe to the Defendant. The Detendant demurr'q 
objected, | 


+: the And adjudg'd for the Plaintitt, becauſe he had \uihciently conteſs'd and 
Seiſin in avoided the Seiſin of J. S. and aptly traverſed the Leaſe. Mo. 574. pl. 
Fee was 792. Paſch. 41 Eliz. Rede v. Armiger. 


traverſable, 8 

and not the Leaſe, becauſe he alleged a Freehold in a Stranger ; and if in Treſpaſs the Defendant (ys 
That the Place where is the Franktenement of A. and he by A.*'s Command &c. The Command is rot ti. 
verſable, if the Plaintiff claims by a Stranger; for the Franktenement being alleged in a Stranger, i: 
ought to be anſwer'd. But it was adjudg'd, that the Traverſe was good, and a great Diverſity betyten 
the ſaid Caſes ; for in the one Caſe the Pleading is, that at the Time of the Treſpaſs ſuppoſed it was 
the Franktenement of A, But in the Caſe at Bar the Defendant pleaded, that long Time betore the 
Treſpaſs ]. S. was ſeiſed, and ſo ſeiſed demiſed; and this might be true, and that G. aitleiſed hin, and 
a Deſcent was caſt So that it is not alleged, that J. S was ſeiſed in Fee, as in the other Cafe, and 
then the material Thing to be traverſed is the Leaſe. The Reporter cites ſeveral Books, and ſays it 
ſeems upon all thoſe Books, that the one or the other, in many Caſes, is traverſable. 


Brownl. 183. 16. In Replevin the Defendant avow'd, that one E. E was ſciſed in 


Jas 8 " Fee of 3 Acres &c. and married A. and that they had Iſſue B. That 


put ems E. E. died, and A. was Tenant by the Curteſy 3 and that B. the Heir in Re- 
miſ-printed ve, granted a Rent of 51. out of the laid 3 Acres, to the Avowant; 
for 2 Jac. [ and ſhew'd the Death of A.] The Plainritt replied, that E. E. was Le- 


but other- ant in Tail of the 3 Acres, and married A. and had Iſſue B. who, in 
wiſe ſeems a 


. the Lite of A granted the Rent, [* and died] abſque hoc, that E. E. 
E. 4 f | 9 4 a age? 
9 was ſeiſed of the 3 Acres in Fee. IIlue was join'd, and a Verdict tor the 
verton. Avowant. Ir was objected, that the Traverſe of the Seiſin in Fee of 


L 1 J. E. E. was idle, becauſe the Title to the Rent is not derived from her; 
Mien. 11 but that he ought to have traverſed the Seiſin of B. Bur, per Cur, 


S. C. And tho' it be not good, yet, it being atter a Verdict, it was help'd by the 
Gan dy J. Statute of jeotails. Yelv. 54. Mich. 2 Jac. B. R. Pigot v. Pigot. 
was of Opi- 

nion, that the only Thing material was How B. was ſeiſed, and therefore the Iſſue taken was ill. But 
all the other Juſtices held, that in regard the Seiſin in Fee is eſpecially alleged in E. and the Convey- 
ance of the Reverſion to B. as it ought to be of Neceſſity ; (for otherwiſe the Reverſion cannot be 
convey'd unto him) therefore the Seiſin alleged in her might be well traverſed; and if it be not an Aft 


Iſſue, yet it is aided by the Statute of 32 H. 8. for it is an Iſſue, altho' it be not an Apt Iſſue; where: 
fore it was adjudged accordingly for the Avowant. 


2 Roll. Rep. 1. Treſpaſs. The Defendant pleaded, that A. was ſeiſed in Fee, and 
_ ur made a Gift in 7ail to B. which deſcended to 4 Daughters &c. The Plain- 
Blacka⸗ Tiff replies, that A. was ſeiſed in Fee, and gave the Lands to B. and to #is 
more, S. C. Heirs Males; and the Plaintiff claims the Intail as Heir Male, and the 
ſays, the De- Nefendant's under the General Tail, al/que hoc, that A. was ſeiſed in 
agen chat Fee. Dodderidge J. ſaid, The Seiſin in this Caſe is traverſable. And 
K. was ſeiſed Ley Ch. J. ſaid, Take away the Seiſin, and then no Gitr, and therefore 
in Fee, and the Seiſin here is traverſable. Haughton and Chamberlain, Juſtices, 
infeoff'd agreed. The Court reſolved, that either the Seiſin in Fee, or che Gilt 


13 in Tail, is traverſable. And Dodderidge ſaid, If they both convey 


Tail, and from one and the ſame Perſon, then they muſt traverſe the Conveyance 
| an 


Traverſe. : 375 | 
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4 cited 6 Rep. 24. where the Books are cited which warrant the Tra. claimed "0 
vert of either; and it was adjudged for the Plaintiff, Godb. 42). pl. der the En- 


5 955 tail; the 
403. Trin. 21 Jac. in B. R. Baker v. Blackamore. Plaintiff ce. 


lied that A. was ſeiſed in Fee, and made a Feoffment thereof to him, and he continued ſeiſed till the 
5 fen ant did the Treſpaſs, abſque hoc that A. io feoff d J. D. in Fee; and adjudged ill, becauſe he 

r t not to traverſe the Conveyance, when the Claim is from ſeveral Perſons ; for there the laſt Fe:ftment 
aſt dying ſeiſed is traverſable only; but when both Plaintiff and Defendant claim from one Perſon; 
* Conveyance may be-travers'd — Cro. J. 681. pl. 18. Baker v. Blackman, S. C. adjudged for the 


plainti 


ff, that in this Caſe he might traverſe either the Seiſin in Fee alleg'd in the Bar, or the Gift in 
Tail. CR 


18. In Treſpaſs the Defendant pleaded, that C. S. was ſeiſed in Fee of 
the Land, and that it Was extended on an Outlawry ; and that he, by the 
Sherifi*'s Command, enter'd upon a Levari facias &c. The Plaintiff re- 
plies Proteffando, I hat C. S. was not ſeiſed, ſays, that the Maſter and Fel- 
lows of &. were ſeiſed in Fee, and that, before the Outlawry, and the In- 
quilition thereon, they demiſed to the Plaintiff, abſque hoc, that the Cloſe, 
jn which &c. Was contain'd inthe Inquiſition, The Plaintiff had a Ver- 
dict. It was moved in Arreft of Judgment, that the Traverſe was ill, 
and that the Seiſin in Fee, and not the being compriz'd in the Inquiſi- 
tion, ought to have been traverſed. But per Cur. the Traverſe is good ; 
for any Part of that which the Detendant makes his Title, is traverſa- 
dle. Beſides the Seiſin in Fee is not material in this Caſe, becauſe the 
ſuttification is by Command ot the Sheriff, who had Authority by Virtue 
of the Extent and Levari tac. tho' C. S. never had been ſeiſed. Judg- 
ment ſor the Plaintiff, Hard. 316. Mich. 14 Car. 2. in the Exchequer, 

Moor v. Pudſey. 3 

19. In Treſpaſs, if the Deſendant alleges a Seiſin in Fee in F. S. and a 
Demiſe to himſelf, the Plaintiff may traverſe either the Seiſin in Fee or 
the Demiſe at his Election. Hard. 317. Mich, 14 Car. 2. in Caſe of 
Moor v. Pudſey. 

20. In Treſpaſs S. the Defendant pleaded that A. was in Fee and leaſed to B. In this Caſe 
for 3 Lives who aſſigned to S. who thereupon put his Beaſts into the Com- Windham 
mon. Plaintiff replies Abſque hoc, that A. was ſeiſed in Fee when he made the one er pg 
Leaſe. Defendant confeſſed that A. was Tenant for Life and enfeoffed B. but Dent 
hat before A. was ſeiſed, N. R. was ſeiſed and levied a Fine to the Uſe of hims- pleads that 
ſelf the Rever/ſion to T. R. who enfeoffed the Leſſor of the Plaintiff, Defen- I. 5 was 
daut rejoins and confeſſes the Fine but ſaid that Z. N. died before A. Abſque 1 
hee, that T. R. enfeoſſed the Leſſor of the Plaintiff. The Plaintiff demurred. and - ; 
Windham conceived the Traverſe was moſt proper, and it is not like Plaintiff re- 
the Confeſſing that Leſſee for Years enfeotted, which would be admit- 2/5, that he 
ting a Fee in him, but not ſo of Tenant for Lite ; And further the Seiſin H 2 15 
ot A. is not here ſufficiently confeſſed Without a Traverſe; for if A. had jeaſed t 7. 
Fee, the Under-Leaſes are good, elſe not. And judgment for the S. for Life 


Plaintiff, Niti. Keb. 374. pl. 13. Mich. 14 Car. 2. B. R. Holden v. my hoc, 
Svindall. 275 Find! 

5 eljeda in 
Fee it is 


good; And per Curiam, this nor the Caſe at Bar cannot be pleaded otherwiſe, Keb 374. in Caſe of 
Holden v. Swindall. 


21. In an Action upon the Caſe for a Nuſance in ſtopping Lights; upon Raym. 87. 
Demurrer, it was ruled per Cur. That if in Treſpaſs or Action upon the 2 C but S. 
Caſe, one declares that J. S. was ſeiſed in Fee aud leaſed to him, and the De- 5 2 Het 
tendant pleads that F. N. was ſeiſed in Fee and leaſed to him &c. this "a Wy 
Scilin of J. N. ſhall be intended by Diſſeiſin; for the Defendant ought to S. C bur 
have traverſed the Seiſin of F. S. and to ſay that a long Time before, . 48. P. does not 
70 ws ſeiſed &c. Sid. 227. pl. 22. Mich. 16 Car. 2. B. R. Palmer v. FF 

eſhees. | 


22. In Treſpaſs the Defendant juſtified by Licence made the Day before 
the Treſpaſs, 4) F. who was ſeiſed ; The Plaintiif demurred becauſe he 
does not ſay that F. was ſeiſed at the Time of the Treſpaſs, and ſo the Plain- 


tiff 


— 


Traverſe. 


— 


376 
tiff can make no Traverſe; ſed Curia contra, the Plaintiff may traverſe -: 
the Licence, which will bring the Freehold and Seiſin of S. in Iſſue. , 
he may take the Licence by Proteftation, and traverſe the Seiſin off &. becauſe 
his Seiſin ſhall be intended to continue, albeit the Pleading had been 
more formal to ſay Tempore quo, and long time before S. was ſeiſed: but 
this is hot Matter of Subſtance; and Judgment pro Plaintiff Niſi. 2 Keb 
266. pl. 25. Mich. 19 Car. 2. B. R. Thacker v. Cumberbec kt. 

23. In Replevin the Defendant avows for the Moicty of certain Ren; 
and ſers forth, that A. B. Anno 83. demiſed to one H. rendring Rent, and 
afterwards aſligned the Moiety of the Rever/ion &c. The Plaintiff replies 
that the Defendant at the Time of the Diſtreſs was ſeiſed of a Moiety and 
M. C. heretofore was, and her Son now is ſeiſed of a Moiety ; The Chief [ 
ſaid he ſhould have traverſed the Original Seiſin at the Time of the Leaſe 
Judgment for the Avowant. Comb. 230. Mich. 5 W & M. in B. R. Tyr. 
ner v. Fuller. | 


— * * GS * ts. 


(K. a) Lin in Fee, in Tail, or Franktenement. 


I. IN Treſpaſs, The one intitled himſelf by Special Tail by Gift to his 
| Father and Mother and the Heirs of their Bodies, who had Iſſue the 
Feme of the Defendant ; the other ſaid that the Gift was to the Father ond 
Mother, and the Heirs of the Body of the Father, who had Iſſue the Son now 
Plaintiff by a Second Wife ; And no Plea without traver/ing the Special Tail 
in the Bar. Br. Traverſe per &c. pl. 286. cites 9 H. 6. g. 
2. Entry in Nature ot Afliſe ; The Tenant ſaid that M. was ſeiſed in 
Fee, and infecſfed him and gave Colour to the Plaintiff, and the Plaintiff 
ſaid that N. was ſciſed in Fee in jure Uxoris, and had Iſſue by her, and the 
Feme died, and N. was ſeiſed as Tenant by the Curteſy and infecſſed the Tenant 
Abſque hoc, that M. was ſeiſed in Fee Modo & Forma &c. and the others 
e contra; And ſome doubred if he need traverſe or not, therefore quære; 
bur it ſeems the Traverſe is well taken. Br. Traverſe per &c. pl. 375. 
cites 30 H. 6. 4. 
He ought to 3. In Treſpais the Defendant juſtified the Entering and Cutting of Corn, 
have tra- becauſe C. M. was ſeiſed of the Place in Fee, and ſowed the Land, and the 
3 de Defendant as Servant to him &c. entered and cut it &c. The Plaintiff ſaid 
which was that the Land was his Franktenement at the Time &c. Abſque hoc, that it 
alleged. Was the Franktenement of C. M. And per tor. Cur. he ought to traverſe 
Poph 113. the Seiſin in Fee, quod nota; For the Franktenement of C. M. was nat 
in Caſe of pleaded in the Bar, but his Seijin in Fee. Br. Traverſe per &c. pl. 254. 


Holmes v. 
Gee, Pop- Cites 18 E. 4. 3. 


ham and 


Clench, cited 18 E 9. 4. 3. 


Br. Replica- 4. [In Treſpaſs,] The Defendant alleged that his Father was ſeiſed in 
tion. Y a5 Fee, and the Plaintiſ ſaid that F. S. was ſeiſed in Fee and leaſed to him for 
hab's 9 Tears, and after he held over his Term, and the Leſſor entered and gave to 
Max. 117. the Plaintiff in Tail &c. And a good Plea without traverſing the Seiſin 
cap 5. cites in Fee in the Father of the Defendant; for when he holds over his Term 
8. it is a Doubt in the Law, whether he has Seiſin in Fee thereby. Br. 
Traverſe per &c. pl. 27). cites 22 E. 4. 38. 

5. Avowry was made for a Rent Charge in Fee, ſuppoſing the Grantcr 

ſeiſed of the Place where &c. in his Demeſue as of Fee at the Time of the 

Grant. The Plaintiff fſhewed that the Grantor was ſeiſed of an Eſtate Tail 

at the Time of the Grant, and ſhewed of whoſe Gitt the Tail was, and that 

the Grantor was dead, and that he was his Iſſue and Heir of his Body &C. 

This is nor good without traverſing the Fee-Simple, by the ee, ol 

Mounlon, 


—— 


Traverſe. 377 


1 


Mounſon; Harper, and Dyer; bur Manwood e contra. D. 280. b. in pl. 
16, cites Mich. 14 & 15 Eliz. Anon. x 8 2 ff a Be. 
6. Avery tor Damaje F eaſant in N. &c. The Plaintiff replied that he . 1 
8 ſeiſed in Fee of B. which is the Cloſe adjoining, and the Defendant and 76d Ry « ay 
gs whoſe Eftate &c. Lime out of Mind have qed to incloſe againſt B. End of the 
The Detendant rejoin'd that B. was the Franktenement of G. and traverſed the Caſe of Dig- 
Keiſin F rhe Plaintiff in Fee art the Time when &c. the Plaintiff demur- 01 4 Fitz- 
red, The Court was of Opinion that the preciſe Eſtate which the Plain- Por = 8 
riff had in B. was not traverſable, if the Plaintiff had ſaid only in gene- vas held 
fal that he was ſeiſed, without ſaying of what Eſtate, and had only faid Yelv. 19 5 
ir was his F ranktenement; and then the other Side muſt have ſaid that in Caſe o 
he had nothing in it; but now this Special Traverſe of the Eſtate in Perient. C 
Fee is good, becaule the Plaintiff had given Advantage to do fo, Where- very Maner 
3s otherwiſe it had been 111 ; For if he had but an Eſtate for Years, or at of Fact al- 
Will or Sufferance, or Common, or Licence only to put in his Beaſts r. by the 
„o bac vice, it ſuffices; contra if but a Treſpaſſer. But Windham oy bo "TH 
doubred. D. 365: pl. 32. Mich. 21 & 22 Eliz. Sir Fra. Leake's Caſe. verſed, and 


Defendant 
by way of Traverſe may anſwer the Matter alleged in the ſame Words. 


„. In Jaſte the Plaintiff /er forth that he was ſeiſed in Fee, and made a _ E. 771. 
Liaſe to the Defendant for Tears who committed Waſte; the Defendant 990 le. 4 
pleaded that R. H. was ſeiſed iu Fee, who conveyed to the Defendant in Fee, P. p. 
who re-eranted to the laintiff and his Heirs ſo long as R. H. ſhould have Mo. 665. iy 
Iſſue of hus Body, whererpon the Plaintiff entcred and made the Leaſe to the = is a D. 
Deftndant prout &c. and that R. H. died at D. without Iſſue of his Body ; Lane 82. 
The Plaintiff had Judgment in C. B. and it was affirmed in B. R. for is a D. P. 
the Seilin in Fee {er forth by the Plaintiff as in himſelf ſhall be intended 
an abſolute Fee ſince the Deter.dant does nor diſcloſe any Eſtate buc a 
determinable Fee in the Plaintiff which from differs that alleged by 
the Plaintift, and ſo not good without a Traverſe. Yelv. 140. Mich. 


6 Jac. B. R. Ewer v. Moile. 


— 


(L. a) iin, Or Tenure &c. See Avowry, 


* 


. IN Reſcous the Seiſin is not traverſable; for a Man may diftrain S. P. but the 
who never was ſeiſed. Br. Seiſin pl. 29. cites 5 E. 4. 62. Fre; 


b. pl. 3. Mich. 13 H. 7. Anon. per Fineux and Rede Juſtices. 


2. Contra in Replevin ; tor there the Seiſin is traverſable. Br. Seiſin, In Replevin 
pl. 29. cites 5 E. 4. 62. the Delos. 


. ; 4 
Conuſance as Bailiff to the Earl of B. and ſhew'd that the Lands were Parcel of ſuch a THE, ER: 
to E. 6. by the Stat. of 1 Ed 6. and pleaded the Saving in the Statute, by which the Rights of others were 
ſaved, and ſhexved that ſo much Rent was behind &c. The Plaintiff replied that the Lands qvere out of the 
Fee and Seig niory of the Earl &c. This was ruled to be no Plea, becauſe he confeſs'd ſo much by the 
Avowry ; but this is for Rent reſerved by the Saving of the Act of Parliament, and is a Rent-ſeck dif. 
trainable for the Privilege which was before; but he may traverſe the Tenure, (viz.) Abſgue hoc, that 
at the Time of the making the Statute ,or ever after the Lands were holden of the ſaid Earl. Winch. 77. Paſch 
22 Jac Stephens v. Randal. | | 4 a 


3. But in Ceſſavit the Ceſſer ſhall be traverſed and not the Seiſin. Br. In Ceſſavit 


Seiſin, pl. 29. cites 5 E. 4. 62. 3 


and not the Seiſin per Fineux and Rede ]. Keilw. 31. b. pl. z. Mich. 13 H. 7. Anon. 
a | 5 4. And 


— 


378 ; Ti” = I 


4. And in Writ of Eſcheat the Tenure ſhall be travers'd, bur not the 


11 0 Seiſin. Br. Seiſin, pl. 29. cites 5 E. 4. 62. 
in War 5. So in Right of Ward, and in Writ of * Raviſhment of W 
or Raviſh- Seſlin, pl. 29. cites 5 E. 4. 62. A ard. Br 


ment of 
Ward, the Defendant pleads Feoffment of the Father of the Infant, he ſhall ſay Abſque hoc that h 
: 


died his Tenant, and not that he did not die ſeiſcd. Br. Traverſe per &c. pl. 49. cit 
Br. Ejectione &c. pl. 3. cires 13 H. 4. 17. 8 C. 4 E emen. 
The Poſſeſſion, nor the Siſin in Raviſhment of Ward, nor in Ejectment of Ward, is not traverſ, 
Br. Traverſe per &c. pl. 50. cites 14 Hf. 4. 24. Per Thirn and Hill. erſable. 
Per Catesby, if Lord and Tenant are, and the Tenant is diſſeiſed, and dies, and the Lord brin W. 
of Ward, ſuppoſing that the Tenant died in his Homage, this dying ſeiſed is not traverſable 25 rit 
Lord ſhall have the Ward, tho' he does not die ſeiſed, becauſe he died in his Homage But Bro 0 
ſays, See the Writ and the Count thereof among the Entries; for it ſeems that the Lord ſhall fa * 
died in his Homage, and net that he died ſeiſed of the Land. And in Writ of Ward by tlie $4 by 8 
Ward of the Heir of the Meine, ſuppoſing that the Meſne died ſeiſed in Fee, this is not vert ry 
But ſee that the Entry in Writ of Ward, and in Raviſhment of Ward, is no more but that he di dis 
his Homage. Br. Traverſe per &c. pl. 255. cites 18 E. 4.5. ed n 
* S. P. Per Fineux and Rede J. Keilw. 31. b. pl. 3. Mich. 13 H. 7. Anon. 


s. P. Put i" 6. So in Treſpaſs the Tenure ſhall be travers'd, and not the Seiſin. h- 
- ATOWry, The 145 ' ; ; 
pra. Sellin, pl. 29. cites 5 E. 4. 62. 

the Poſſeſſion, the Seien is traverſable, and not the Tenure; for the Avowant ſhall have Judgment there 
to have Return for the Services. And ſo the Difference has always been taken between Action of 757 
paſs and Avocury. Keilw. 31. b. pl. 3. Mich. 13 H. 7. Anon. Per Fineux and Rede ]. ö 


As in Re- nm. Where the Plaintiff confeſſes the ſame Tenure that is in the Avowry, and 
88 of the ſame Nature, but he holds by leſs Rent, there the Plaintiff ſhall ay. 
ea [wer to the Sein. * But if the Defendant avows for Service of Chinalry 
avow'd, be- nt, 
aud the Plaintiff ſays that ke holds in Socage, there he ſhall traverſe th: 


cauſe the be 
Plaintiff held Tenure, and not the Seiſin; Per Nele J. and Brian Ch. J. agreed it to 


of him one be a good Diverſity. Br. Avowry, pl. 104. cites 20 E. 4. 16. 


Acre by Ho- 
mage, Fealty, and Hſcuage, and 2 5. Rent, and alleged Seiſin by the Hands of the Plaintiff as his very Te- 


nant &c. and for 2 5. irrear at Eaſter he avow'd, Vaviſor ſaid he ought not to avow - for we 500d 
this Acre by Fealty and 2 d. of cubich Services &c. 1 hoc that <ve hold of you by Homare, Fealty, and 
Eſcuaze, and 2 4. Rent, Modo & Forma &c. Per Huitey, You ought to traverſe the Seiſin, and not the 
Tenure, as here. Ard Per Brian Ch. J. He ſhull traverſe the Seiſin; for the ſcuage makes the Seriice 
of Chivalry, and the Deſendant has alleg'd Sein in the other Service, and not in the Hſcuage; and therefore 
he ſhall traverſe the Seiſin of them, viz. of the 2 s. and of the Homage; for all this may be Socage; 
and therefore he ſhall traverſe the Seiſin of that which makes the Socage Tenure, but not the S:rrice 
of that which makes the Service of Chivalry. Br. Avowrv, pl. 104. cites 20 E. 3. 16. 

And per Huſſey, in Avowry for Terre by lo d. and alleging Seiſin &c. the Plaintiff may ſay that le 
holds of him by a Haul, abſcue hoc that he hclas of him by 10 d. and all not anſwer to the Seiſen; quod 


Brian conceſſit. Br. Avowry, pl. 104. cites 20 E. 4. 16. 
* S. P. Per Fineux and Rede J. And per Rede ]. the Tenure is traverſable, tho" they do not vary in 


the Jeuure, in ſome Caſes in Avowry; As if the Avowant ſhews the Commencement of his Tenure, and he 
ſhews before the Sratute of &c. and fince Time of Memory, and ſhews when his Anceſtor was ſeiſed 
of the ſame Lands where the taking &c. and infeoff'd &c. to hold of him by Fealty and certain Rent 
Payable &c. ard for ſo much &c. In this Caſe the Tenure is traverſable, and not the Seiſin. Kely, 
$40," p14: Mich. 13 H. Aon. 8 
9 Rep. 35. a. in Bucknxt's Caſe, it is obſerved by the Reporter, that where it is ſaid that when the 
Lord varies in the Nature and Quality of the Services, that the Tenure is traverſable, this is true when 
the Tenant confelies the Tenure in Part, but he cannot traverſe all the Tenure ; as if the Defendant 
in Replevin avows upon the Plainrift for Rent and Services, as upon his very Tenant, the Plaintiff car- 
not ſay that he holds the fame Land of a Stranger, abſque hoc that he holds of the Avowant; but be 
muſt diſclaim or plead Hors de ſon Fee; and ſays that with this agrees 10 H. 6 6. b. and 7. a. 35 H. 
Tit. Avowry 28. 37 H. 6 25. a. 11 H.4 11. 9 E. 2. Avowry 222. 15 E. 2. Avowry 214. | 
S. P. Mar. 17 5. Hill. 17 Car. C. B. in Caſe of Lapton v. Grange, by Banks Ch. J. that where fle 
Lord and Tenant differ in the Services, the Traverſe ſhall be of the Tenure and not of the Seiſin; bu! 
where they agree in the Services the Seiſin may be travers'd; and cites 21 E. 4. 64. and 84. 20 b. 4 


17. 22 Aſſ. 68. and Rep. 33. Bucknall's Caſe. 


8. In Aſſiſe of Rent, the Tenure is traverſable, and mot the Seifin ; ber 
Fineux and Rede J. Kelw. 31. b. pl. 3. Mich. 13 H. J. Anon. 

9. In Replev in the Defendant avow'd, for that the Plaintiff hill of hin 
one Acre of Land in the Place where &c. by Fealty, and 165. Kent papal 
at two Feaſts ; the Plaintiff replied that he held of the Avowant th: ſane 
Acre, aud two mere by Fealty, and 16 s. Rent payable at one Day, my 


8 


Traverſe. 


Tor that be held the ſaid Acre by the e eg at 2 Days, it was ob- 
ied that the Plaintiff ought not to traverſe the Tenure. But Walmſley 
ontra 3 for if he ſhould traverſe the Seiſin, that would be a Confeſſion 
: the Tenure quod Periam conceſſit; and ſaid that the Difference com- 
0 ? . ö f 

monly taken in the Books is, that where the Parties agree in the Tenure, 
there the Seifſin is traverſable, Et Vice verſa; and he conceived that the 
Payment at two Days alters tae Tenure. Godb. 24. pl. 34. Trin. 26 
Eliz. C. B. Throgmorton v. Terringham. 


(Ma) Kiſin Sole, or Joint. 


L | N Raviſhment of Ward, the Plaintiff claimed the Heir as Heir of H. In Raviſh- 


who died ſeiſed &c. and the Defendant ſaid that A was ſeiſed in Fes went of 


before that H any thing had, and took H. to Baron, and had Iſſue the In- * Foy 


fant, abſque Hoc that H. was ſole ſeiſed at the Time of his Death &c. and the fand that the 
others econtra ; and the Plea held good. Br. Traverſe per &c. pl. 142. Anceſtor and 


'] . 7. N. evere 
cites 37 H.6. 3 * 
and J. N. ſurvived; this is ſufficient without traverſing the ſole Seifin ; for the Mit and Declaration is 


only Suppoſnl. Br. Confeſs and Avoid, pl. 61. cites 1 E. 4. 9. and 2 E. 3. 28, 29. accordingly. 

Put in Raviſhment of Ward by Executors, who counted that A. was ſeiſed in Fee, and held of their 
Teſtator in Chivalry &c. and died, his Heir within Age, by which the Lord ſeiſed him and died, and 
the Executors Plaintiffs were poſſeſs'd, and the Defendant raviſh'd him; the Defendant ſaid that the Fa- 
ther of the Infant was only ſeiſed in Right of J. his Wife naw Defendant, and the Father ditd, and ſhe ſur- 
vized axd ſriſed the Infant her own Son &c. And Per Cur. This is no Plea, without traverſing Abſque 
hoc that the Father died ſeiſed in Fee prout &c. Br. Traverſe per &c. pl. 255. cites 18 E. 4.5. 


2. In Treſpaſs, if Sole dying ſeiſed be pleaded in Bar, Title, or Replica- Br. Brief, 
tion &c. and avoided by Font Eſtate in him and in another who ſurviv'd, . 339. cites 
there he thall traverſe the Sole dying ſeiſed; for Bar, Title, Replication, Fraverſe . 
and ſuch Pleadings, are Matter in Fact. Br. Confeſs and Avoid, pl. 61. per &c. pl. 


cites 1 E. 4 9. i Ea: * cites 
8 P. Ibid. pl. 215. cites 2 E. 4. 28, 29, 


3. But where ſuch dy ing ſeiſed is alleg'd in Mel, Beſayel, and Mortdan- Br. Brief, 
ceſicr &c. there it is ſufficient to plead the Fointure in him and another, and pl. 339, cites 
3 . : : I S. C.— Br. 
that the other ſurviv d; and well without Traverſe; for Writ and Decla- Praverſe 
ration is not but Suppoſal; quod nota by both Courts of B. R. and C. B. per &c. pl. 


Br. Confeſs and Avoid, pl. 61. cites 1 E. 4. 9. * cites 
8. P. Ibid. pl. 213. cites 2 E. 4. 28, 29 ——S. P. Cro. E. 795. pl. 41. in Caſe of Cowper v. Temple. 


4. Where a Man pleads Fointenaucy in Aſſiſe, or Præcipe quod reddat, 
or Jei/tn in Fure Uxoris, Judgment of the Writ; this is ſufficient without 
affirming Seifin in Fact, or traver/ing the ſole Sci/in, where the Seiſin is in 
Jure Uxoris; for the Writ is only Suppoſal, bur Title is Matter in Fact, 
ary: otherwile it ſhall be there. Br. Traverſe per &c. pl. 237. cites 
10 E. 4. 16. 

S. In Dower, if the Tenant alleges Fointenancy in the Baron, and in J. 2 
7. who ſurvived, the Feme ſball ſay that he was ſole ſciſed, abſque hoc that 3 
they were Jointly. ſciſed. Br. Traverſe per &c. pl. 249. cites 22 E. 4. 39. S. C. 

6. Replevin; the Defendant made Cognizance as Bailiff to Sir Anthony 
Cook for Damage feaſant in his Freehold ; the Plaintiff ſaid he held the 
Land in Coparcenary with the ſaid Sir Anthony, as Coheirs to Sir Edw. 

Bel knap: And Harper and Weſton thought ir not good without a T ws 
verſe 


38⁰ Traverſe. 


* . . . | ea 
verſe ot the ſole Freehold ot the ſaid Sir Anthony, but Welſh and Dr 
e contra; and at length Iſſue was joined upon the Coparcenary, 3 
whether the Intire was the Coparcenary of Sir A. which is onl 


— 


: i 8 
ſal as a Declaration; and this Plea of Coparcenary is only in * 
of the Avowry in Eftect. D. 280. b. pl. 15. Mich. 10 & 


II Eliz. 81 
Ant. Cooke's Cale. | Sir 


In Replevin the Defendant avow'd, for that a Copyhold was 
to he Defendant and B. C. D. and E. and that C. D. and E. 2 


| . Rags” ied, an f 
atterwards B. died, whereby the Defendant was in by Survivorſhi » and 


is ſole ſeiſed, and took the Cattle Damage feaſant ; the Plaintitt confe 5% 
Grant, and that C. D. and E. died, and that B. and the Defendant (, 


Alt für- 
vived; but ſays that B. afterwards ſurrendered his Part to a Stranger / 


ſurrendered to the Plaintiff, abſque hoc that the wry was ſole ſer » Who 


; / d at th 
Time of the taking. It was objected that the ſole Seiſin was not any 


verſable, bur the Survivorſhip only; and that the Jointenancy and Sur. 
vivorſhip are confeſs'd and avoided, and fo the Traverſe is double. Bur 
per tor. Cur. the Traverſe is good; tor the ſole Seiſin being alleg'd by 
the Detendant by Way of Bar preciſely and materially, it ought to be 
rravers'd. Cro. E. 795. pl. 41. Mich. 42 and 43 Eliz. C. B. Cowper v. 
Temple. 

> Yo Treſpaſs brought by M. Widow &c. the Defendant pleaded that 
before the Treſpaſs B. her Husband was ſeiſed in Fee, and ſo ſeiſed died, where. 
by the Lands deſcended to C. his Son and Heir, who demiſed it to the Defry.. 
dant, by Virtue whereot he entered; the Plaincitt replied that hefire (. 
any thing had &c. A. his Grandfather was ſeiſed in Fee; and in Conſidera- 
tion of a Marriage between B. and M. the Plaintiff, he made a Feoffment to 
them and to the Heirs of B. on the Body of MH. to be begotten, Remaing:r 


zo B. in Fee, abſque hoc that B. died ſeiſed in Fee Modo & Forma prout &c. 
Upon Demurrer it was adjudged tor the Plaintiff becauſe no dying ſeiſed 
is pleaded ſo as it might be cravers'd, bur with a Sic Seiſitus obiit. And 
the only Matter traverſable here is the Seiſin in Fee Modo & Forma; for 
the Replication has conteſs'd a Joint-Seiſin of B. and M. and to the 
Heirs of the Body of B. with a Fee-ſimple in B. and that is good with 
the Traverſe. Hutt. 123. Trin. 9 Car. Edwards v. Laurence. 
Freem. Rep. 9. In Treſpaſs for taking his Horſe, the Defendant iti that he was 
202. pl. 205. ſeiſed of ſuch Lands, and intitles himſelf to an Heriot; the Plaintiff re- 
; 3 _—_ plies that F. S. was jointly ſeiſed with the Defendant, & hoc paratus eſt 
that when a Verificare, The Plaintiff demurr'd generally, becauſe the Plaintiff 
Dying Seiſed ſhould have travers'd the ſole Seiſin. It was anſwered that he need not 


is alleged ge- 


vg traverſe the ſole Seiſin, becauſe the Matter alleg*d by him avoids the Bar 
nerally, i 


ſball be ir- without a Traverſe. The Chiet J. held the Traverſe of the ſole Seiſin 
zended a fole necellary, becauſe it is iſſuable; and the other Juſtices (abſente Ellis) 
Seiſin. And were of the fame Opinion; and gave Judgment tor the Detendant, 2 
lays, ic Mod. 60. Mich. 27 Car. 2. C. B. Snow ev. Wiſeman. 


was argued, | 

that a Plaintiff ought to have traverſed the Sole Seiſin, becauſe otherwiſe there are only 2 
Affirmatives, and yet no Conteſſing ror Avoiding neither; and 2 Affirmatives cannot make any Iſſue 
And he cited 22 H. 6. 23. 1 Bulſt. 48. 5 f. 7. 10, 11. And that there was a great Difference between 
Jointenancy pleaded 1n rhe Bur, where a Sole Seiſin is alleged in a Count or Declaration, and when it 
is in the Replication, when a Sole Seiſin is alleged in the Bar; but the Count is but as ſuppoſal, and fo 
need not be traverſed; as the Bar mutt, where it is contradicted, becauſe the Bar muſt be more cer- 
tainly and poſitively alleged, and cited 1 Ed. 4. 9. Cro. Trav, 279. Yelv. 140, 141. and 3{Cro, 230. 


6 Mod. 158. 10. In Replevin tor taking his Cattle, the Defendant made Conuſance, 
— 282 that A. was ſeiſed of the Place where &c. in Fee, and that by his Command 
manga J He took the Cattle Damage feaſant. The Plaintiff replied, that he was ſeiſed 
leging him- of one 3d Part, and put in his Cattle, abſque hoc, that A. was Sole ſeiſed. 


ſelf ro be pon Demurrer the Plaintiff had judgment; for the Defendant made 
LO m Conuſance that his Maſter was ſeiſed, which muſt neceflarily be intended 


do hem ſole ſeiſed; and whatever is neceſſarily intended, or implied, is tra- 
not a Con- verſable, as well as if it were expreſs'd; therefore tho' the Defendant 


alleged 


and not 
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alleged 4 Seiſin in Fee generally only, yet that being intended a ſole feſfion and 
Seilin, the Plaintiff may traverſe the ſole Seiſin; and ſince the Plaintiff an Avoi- 
makes himſelf Tenant in Common with the Defendant, it had not been dance. And 


: not b x 
enough to ſay, that he is Tenant in Common with the Defendant, with- Caf. of - 


out traverſing his ſole Seiſin, or that he was ſeiſed Modo & Forma. 2 280 [above] 
Salk. 629. pl. 6. Paſch. 3 Anne, B. R. Gilbert v. Parker. 4 x born ob- 
3 . „ e eee, ee 
ſaid, 1ſt, that the Court were divided upon it. And 2dly, there may be a Difference pwn en 
ceners and Jointenants, and Tenants in Common; for the two firſt are ſeiſed, per My & per Tout; but 
the laſt has a ſeveral Seiſin; and here, to introduce his Traverſe, he muſt make himſelf ſome Title; 


to enable him to controvert with the Defendant. 


, (N. a) Hin in General. 


1. VI was held, that if a Man brings Writ of Right, and counts upon 
Seiſin of his Anceſtor, or upon his own Seiſin, this Seiſin is not 
traverſable ; but he may render the Halt-Mark to inquire of the Seiſin. 
But if ſuch Recovery by Wrir of Right be pleaded in Bar in another 
Action, the Demandant may traverſe the Seiſin by Way of Falſifying; 
and note, that at this Day the Sein in every Action is traverſable by the 
| Statute of new Limitations. Br. Traverſe per &c. pl. 338. cites 10 E. 
? 4 A Writ of Entry, in Nature of an Aſſiſe, was brought againſt A. 
who pleaded, in Abatement of the Writ, that before the Seiſin and Diſſeiſin 
ſuppoſed, E. was ſeiſed in Fee ot this Land, and being ſo ſeiſed, leaſed the 
Land to Him and his Wife for their Lives, and that his ſaid Wife is in full 
Life at Dale, and is act named in the Writ. The Plaintiff replies, that 
lems after the Seiſon of E. of the Lands aforeſaid, he was ſeiſed in Fee of 
the ſaid Lands, and leaſed them to E. for Life; and that E. being ſo ſeiſed, 
made the ſaid Leaſe tor Lives to A. and his Wife, and that he enter d for 
the Forfeiture, and was ſeiſed till A. enter'd and ouſted him. 'This 1s a good 
Replication, without traverſing the Seiſin in Fee of E. for that was 
conleſsd and avoided before; for when E. made a Leaſe for Life to the 
Husband and Wife, he gain'd a wrongful Fee to himſelf by this Leaſe; 
which Fee is deftroy'd by the Entry of the Demandant tor the Forfei- 
ture, as is alſo the Joinrenancy between A, and his Wife. Jenk. 105. 
pl. 1. | 
z. Where Seiſin is materially alleged in a Real Aion, in a Bar, Repli- But where 
cation, or Title, it ought to be traverſed ; and the Confeſſion and Avoi- the Seiſin 
dance of joint Seifin and Survivorſhip will not ſerve ; tor the Allegation of „ *'1<8<4 


3 TTY a A b 
Seilin is poſitive, and is to be underſtood ſole Seiſin. Jenk. 117. "Bo KA 


pl. 34. as in A 

| | Writ of 
of el or Mortdanceſtor, where the Dying Seiſed of the Anceſtor is alleged by the Words & quod cum 
in the Count; there a Confeſſion and Avoidance will ſerve, for the Reaſon aforeſaid ; and fo if, in the 
Writ of Ayel, the Seiſin is alleged in the Ayel ut dicitur. In Mortdanceſter the Writ is for the Jury 
to enquire whether the Anceſtor of the Demandant died ſeiſed. Jenk. 117. pl. 34. | 


4. In Replevin &c. the Defendant avow'd the Taking &c. Damage 2 Le. 80. 


feaſant, ſetting forth, that one . was ſeiſed in Fee &c. and demiſed the pi. 107. „ 
Land to him for 21 Yoers &c. The Plaintiff replied, that before F. was Serring ve 


ſeiſed, King H. 8. was ſeiſed in Fee &c. and made a Grant thereof, by Copy & C and the 
of Conrt-Roll in Fee. It was objected, that the Plaintiff ſhould have Demurrer 
traverſed the Seiſin in Fee in J. who might come to the Land by a good E 7 
Title of Puiſne Time Wray ſaid, there is no Queſtion but where the che Leaſe (es 
Defendant alleges a Seiſin in one from whom he claims, there the Plain- jor; in the 
tilt cannot allege a Seiſin in another from whom he claims betore the 4vowry was 


5E Seiſin 


= 
ad Sol. oe 8 
121 Bb, ws * 
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mot anſwer; Seiſin of &c. without traverſing, confeſſing, and avoiding the Sei 
1 alleged by the Defendant. And judgment Was given for x. "ee , 
the Avowry Cro. E. 30. Trin. 26 Eliz. B. R. Herring v. Blucklow. : 


ought to | 

have concluded thus, (viz.) And ſo he was ſeiſed by the Cuſtom till the Avowant, Prætextu of Ka 

_ Leaſe for Years, enter'd; and ſo it Was adjudged. I Le. 94. pl. 186. 8. C. in the 1 
ords. | 


(O. a) Title, or Intruſion. 


Heath's I. Etinue of a Box of Charters, baiPd by T. to the Defendant to $i. 
Max. 113. ver to the Plaintiff. The Defendant ſaid, that they concern'd the 
Ses Manor of B. whereof he himſelf is ſeiſed, and was poſſeſſed of the Box of 
SM Charters til] the ſaid Z. took them, and after he bail d them to the Defen. 

dant, as in the Declaration; by which he retain'd them, as lawtully he 

might. The Plaintiff ſaid, that before that the Defendant any thing bad, 

R. was ſeiſed of the Manor, and poſſeſſed of the Charters, and gave then t 

the ſaid T. who deliver'd them to the Defendant, and after R. died ſeiſed, 

and the Defendant intruded. And the Defendant rejoin'd, and maintain'd 

the Bar, abſque hoc, that he intruded after the Death of R. prout &c. 

And, per Cur. this is not traverſable; for the Subſtance is the Title of 

R. which ought to be traverſed. Br. Traverſe per &c. pl. 196. cites 


5 E. 4. 85. 
(P. a) Neceſſary in what Caſes. 
Every Bar 1. O all Bars that are pleaded in the Affirmative, the Plaintiff, in his 
ought to be Replication, ozght either to traverſe the Bar, or confeſs and avid 


anſwer'd by 3 "2 
e end the ſame. Brown's Anal. 10. 


Avoidance, : : FAINT : 
or Traverſe, unleſs in Special Caſes, (or by Denial thereof may be added; for this is commonly ſaid to 


be Part of this Rule.) 2 Lutw. 1625. Trin. 1 Anne, in the Appendix, by the Reporter in the Cue 
of Walters v. Hodges. | 


2. In Treſpaſs the Defendant ſaid, that the Place is his Franktenement 
&c. The #laintiff ſaid, that F. P. was ſeiſed in Fee, and infeoff d him, 
by which he was ſeiſed till the Defendant did the Treſpaſs ; and he re-enter, 
and brought the Action. The Defendant ſaid, that N. was ſeiſed, and died 
ſeiſed, and his Heir enter'd, and died without Iſſue ; and the Defendant as 
Heir enter d, and ſhew'd How Heir &c. and of ſuch Eftate he was ſeiſed at 
the Time of the Treſpaſs. And the Opinion was, that it is no Plea for 
he has nor traverſed the Replication, nor confeſs'd and avoided it; for 
it may be, that the Defendant diſſeiſed the Plaintiff, and infeoff'd N. 
who died ſeiſed, and to whom the Defendant is Heir, and he ſhall not 
take Advantage of this Deſcent. Br. Replication, pl. 18. cites 7 H. 
| 0. 31. | 0 
As in Diſceit, : Where the Plaintiff” alleges a Negative, the Defendant may anſwer 


becauſe the; 2 . ae 
Ba - 22 the Affirmative without Traverſe, Br. Traverſe per &c. pl. 63 


ſued the 7 H. 6. 43. | 
Plaintiff in | ; . ; 

Debt in the Name of M. without his Aſſent, the Defendant ſaid, that be retain'd tim at B. &c. by eobich 
be ſued him with Aſent of MH. without traverſe, and well. Br. ibid. "0 


9989. e 
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"© Treſpaſs the Defendant ſaid, that he and A. did the Treſpaſs, to 
which A. the Plaintiff has releaſed &c. by this Deed &c. The Plaintiff 
ſaid that A. did not do the Ti reſpaſs, but thereof is Not Guilty; and a good 
Replication. Br. Replication, pl. 64. cites 11 H. 6. 35. 

5. Dower againſ# R. and F. R. pleaded Nontenure generally; and F. 
an wer d as Tenant of the Entierty, and pleaded in Bar; and no Plea, with- 
out ſaying abſque hoc, that R. any thing had, by which he ſaid according- 
ly, Bur alter Newton agreed the Plea good without the Traverſe. 
Br. Several Tenancy, pl. 1). cites 22 H. 6. 44. f 

6. Where the one Harty traverſes, the other, who rejoins to him, ſhall not 
traverſe alſo 3 but it ſuffices to maintain the Writ. Br. Maintenance de 
Brief, pl. 14- cites 9 E. 4. 36. 5 

7. When the Tenant pleads in the Negative, it ſuffices for the Deman- 45 where 
4ant to anſwer in the Aſfirmative. Br. Maintenance de Brief, pl. 14. cites be pleads 
9 E. 4. 36. Nontenure, 


it ſuffices 
for the other to ſay, that Tenant the Day of the Writ purchaſed, Priſt. Ibid, 


8. In Aſſiſe the Tenant pleaded Feoff ment of the Anceftor of the Plaintiff 
with Warranty, whoſe Heir he is. The Plaintiff” ſaid, that the ſame An- 
ceftor is yet alive at D. in the County of N. and a good Replication. Br. 
Replication, pl. 63. cites 11 E. 4. 18. 

9. In Afiſe, if the Tenant pleads Feoffment with Warranty of the Father 
of the Plaintiff imply, the Plaintiff may ſay, that it was upon Condition, 
without Traver/e, that it was not ſimply ; tor it is no Defect in the Bar. 
Br. Nugation, pl. 15. cites 15 E. 4. 24. OR at 

10. In Appeal of Death by the Heir, it is a good Plea that he has an el- So in Appeal 
der Brother who is Heir, without traver/ing that the Plaintiff is Heir ; Per 15 15 F 2 
Hutley Ch. J. Br. Traverſe per &c. pl. 279. cites 22 E. 4. 39. ber 


ſhe was not 
lawfully ac- 


And in thoſe he ſhall not traverſe the 


cupled &c. Br. Ibid So to allege Outlawry. Br. Ibid. 
next Heir, nor the Iacufully accoupled. Br. Ibid. | 


11. In Formedon, if the Tenant pleads Feoffment of the Anceſtor with 
Warranty and Aſſets deſcended, it is a good Replication that after the A 
ces deſcended, and before the Action brought F. M. had recovered the Aſſets 
ly elder Title, and had ſued Execution; Quod nora by all the Juſtices Ar- 
guendo in Treſpaſs. Br. Replication, pl. 66. cites 1 E. 5. 3. 
12, Where the one alleges Dying ſeiſed in Tail, and the other dying ſeiſed 
in Fee, there are 2 Affirmatives; and therefore there are ought to be a 
Traverſe, and becauſe not, therefore ill by the beſt Opinion. Br. Con- 
tels & Avoid, pl. 64. cites 5 H. J. 11, 12. | 
13. In ſome Caſe Plea ſhall be good without Traverſe for the Miſchief of « s, p. per 
the Trial, as where a Man * pleads Baftardy, the other ſays that Mulier, Huſſey Ch. 
and well ; ©uzre inde, without ſaying, And not Baſtard. Br. Traverſe J. Br. Tra- 
per &c. pl. 18. cites 6 H. 7. 5. Per Huſſey and Fairfax. 1 
3 2 &c. pl. 279. 
14. But where the Thing is to be tried ultra Mare, there it is good Law, eites 22 E. 
that he need not traverſe. Br. Traverſe per &c. pl. 18. cites 6 H. J. 5. 4. 39. 
5. Where one juſtifies by Leaſe from F. S. the Plaintiff ſays that F. F. 
infeoff*d him before, it is not good without Traverſe. Cro. E. 754 pl. 17. 
Paſch. 42 Eliz. C. B. in Covert's Caſe. iy 
16. When a Matter is expreſsly pleaded in the Affirmative, which is ex- 
preſsly anſwered by rhe other Party in the Negative, there a Traverſe is 
needleſs, becauſe there is a ſufficient Iffue joined, as 36 H. 6. 15. is. Cro. 
E. 755. pl. 18. Huiſh v. Philips. 
1). As where A. was bound in a Statute Merchant to B. the Defendant Yelv. 38. 
in 6001. to the Uſe be defeaſanc'd, that if he paid ſuch Sums ar ſuch baſch. 1 Jac, 
ays, the Statute ſhould be void. In Audita D©nerela by A. he ſhew'd Phu og; 
that he was Paratus at the ſaid Days and Places to pay, & n {aid 8, C. And 
| Sams, 


n = 


Traverſe. 
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to ſeveral Sums, and C. was not there to receive them. The Defendant pleaged that at 
Exceptions ſuch a Day C. was at the Place where &c. and demanded the Sum, and yy 


wo the Judg] ther the Plaintiff, nor any for him, were there to pay it, abſque hoc that fh, 


. Plaintiff obtulit-the ſaid Sum at the ſaid Day &c. and thereupon the Plain. 
00a ee tiff demurr'd. It was held, That the 'Traverſe was not good; for — 
brought being an expreſs Affirmative before, Quod paratus fuir, & obtulit &c 
thereupon, and Non Obtulit being an expreſs Negative, there ſhall not be any Tra. 


. verſe; Wherefore it was Wh 5 * tor the laintifl. Cro. Eliz, 154 


firmd in »55. pl. 18. Paſch. 42 Eliz. C. B. Huiſh v. Philips. 
B. R. per 4 | 5 MT 
rot. 2 omnibus. Cro. J. 13. pl. 17. Paſch. 1 Jac. B. R. Philips v. ERugre, S. C. and Judg. 


ment affirm'd. 


18. In ſecond Deliverance the Caſe was, that J. being Leſſee for Mars 
9 Eliz. aſſien d his Eftate to A. the Plaintiff. The Defendant pleaded that 
before the Grant to A. viz. 8 Elis. Z. afſign'd his Eſtate to the Defendant 
without traver/ing the Grant to the Platntiff. Williams ſaid, there need; 
no Traverſe; for being granted the 8 Eliz. it is impoſſible it ſhould be 
granted ꝙ Eliz. and cited 2 Ed. 6. and 1 H. 5. But Anderſon held that 
he ought to traverſe; tor it is impothble to confeſs and avoid a Grant by 
Confeſſion that was granted to another before; tor if it were ſo, the 24 
Grant is void, and being confeſs'd, here ought to be a Traverſe ; Walm. 
ſley contra; But Glanyill and Kingſmill held, that there muſt be 1 
Traverſe; for there ought to be a Confeſſion before there can be an 
Avoidance, but here he does not confeſs the Grant, but pleads Matter that 
denies its being granted. And at laſt Anderſon gave Judgment that he 
ought to traverſe. Ow. 142. 44 Eliz. in C. B. Ayer v. Joyner. 
As if the 19. The Plea of the Detendant ought either to confeſs and avoid, or tra. 
Plaintiff in, verſe the material Point in the Declaration; and Confeſſion is only where the 


F hi [ . . X 1 
9 Plaintiff and Defendant agree in one and the ſame Thing; and where 


Jong as J 5 x vary in Eſtate in the Quantity of it, there ought to be a Traverſe, 

has ue, Yelv. 140. in Caſe of Ewer v. Moile. 

and the De- : 

fendant would derive an Eſtate fo long as J. D. has Iſſue, he muſt take a Traverſe ; for tho' they agree 

in the Nature of the Eſtate, yet they vary in the Subſtance by reaſon of the different Limitations, 

Yelv. 140, 141. Mich.6 Jac. B R in Caſe of Ewer v. Moile. 
So if the Plaintiff in Waſte declares of an Eſtate to him and his Heirs Males, and the Defendant devices 

Eſtate to the Plaintiff and his Heirs Female &c. this is not good without traverſing the Eſtate ſurmiſed | 

by the Plaintiff. Yelv. 141. in Caſe of Ewer v. Moile. 


20. In all Actions where the Plaintiff makes a Title to the Thing in Di- 
mand, or to a Thing for which he demands Damages, there the Defen- 
dant ought to make a better Title to himſelf, and to traverſe the Plain- 
tifl's Title, or otherwiſe to confeſs and avoid it. Arg. Quod fuit conceſ- 
ſum per tot. Cur. Yelv. 174. Hill. 7 Jac. B. R. in Caſe of Prieftly . 
White. 

21. When a Man ju/tifies all the Fact, there needs no Traverſe. Mo. 
864. pl. 1192. Hill. 13 Jac. Weaver v. Ward. | 

222 He who pleads in the Negative, ſhall never take a Traverſe; for he 
muſt only maintain his Bar; Per Jones and Whitlock. Palm. 511. Hill. 
3 Car. B. R. Farrer v. Gate. 

23. Where any Thing pleaded is directly contrary to the Matter in th: 
Declaration, ſuch Plea is not good without a Traverſe, but it is in the 
Election of the other Party to paſs by ir, or to demur upon it; Pet 
Twiſden J. who ſaid that this ſeemed to be a Rule as to Traverſes. Sid. 
301. Mich. 18 Car. 2. B. R. in Caſe of Courtney v. Phelps. 

2 Mod. 60, 24. North Ch. J. faid, He had always taken the Law to be, that 
Mich. 27 when you come to the Replication, the omitting of a Traverſe where it ought 
Car. 2. C. B. to be taken, was Matter of Subſtance; for if they ſhould not be bound to 
S. C. accord- traverſe, they might plead on ad infinitum. And he ſaid ſo he had oſten 


ingly. 6 c 
ual ſeen it ruled in B. R. that Hoc paratus eſt verificare, inſtead of Hoc pe- 
tit 


© 
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quiracur per Patriam, or De hoc ponit ſe ſuper Patriam, was 


25. eplevin, the Defendant made Conuſance as Bailiff ro Sir P. W.; Mod. . 
ſetting forth, that he was ſeiſed in Fee of the Place Where &c. and ſo Mich.a '.& 
iu tißes the taking Damage-feaſant ; The Plaintiff replies and confeſſes the 5 C 7 the 
ile of Sir P. W. but pleads, that Sir &. N. his Father was ſeiſed &c. in Name of 


yerſe ; that 
; Salk. 354, 355. pl. J. Mich. 4 Jac. 2. Radborne v. Kennadale. e we 


* 5 | Parcel of the 
Manor Tempore captionis; for tho' it was granted that the Reverſion of the Locus in quo remained 


Parcel of the Manor after the Demiſe for three Lives; yet the Place itſelf and the Freehold were ſever- 
ed by the Demiſe, and by Conſequence they were not Parcel of the Manor 'Tempore quo &c. therefore 
the Plaintiff ought to have traverſed that which the Defendant had affirmed ( viz.) that the Locus in 
quo was Parcel of the Manor of A. Tempore quo &c. And as to this Matter there is a Difference be- 
tween Replevin and Treſpaſs; And the Court held that the Seiſin in Dominico of the Place where 
&c. was not traverſable ; for 'tis not expreſsly alleged in the Conuſance, that Sir P. &c. was ſeiſed 
in Dominico of the Place where, but only by Conſequence as it was Parcel of the Manor of Aſley, of 
which he (Sir P. W.) was ſeiſed in Dominico ; therefore if he bad traverſed the Seiſin, it muſt have 
been of all the Manor. The Judgment was affirmed. 


26. The Default of 4 neceſſary Traverſe is Subſtance, and not aided by 
a general Demurrer. Carth. 166. Mich. 2 W. & M. B. R. in Caſe of 
Bradburn v. Kennerdale. | 


ee 
f "wn 


(Qa) Neceſſary in what Caſe, l pere there is a Con- See (N 3) 
fe ing and avoiding. 


. HERE the Matter is confeſſed and avoided it need not be tra- 
verſed. 3 Salk. 353. pl. 4. Paſch. 9 W. 3. Anon. | Rs 

2, In Annuity the Plain, 4 upon Preſcription, the Defendant But where 
ſaid that it was granted upon Condition, which is broken on the Part cf the Kry- 4 
Plaintiff; and no Plea per Cur. without traverſinę the Annuity by Pre- ie go 
(cription ; For Anngity by Preſcription, and Annuity by Grant upon Condi- ſuflicient for 
108 cannot be extended th dne and the ſame Annuity. Br. Conteſs and avoid, the other % 
pl. 63. cires 32 H. 6. 8 | 2 0 
Condition &c. without traverſing &c. for it may be intended one and the ſame Feoffment ; note t « Di. 
verſity. Br. Confefs and Avoid, pl. 63. cites 32 H. 6. 4. 


; 3. Where the Plaintiff conf efſes as much as the Defendant alleges and As in Treſ- 
more, he need not traverſe. Br. Traverſe per &c. pl. 143; cites 37 H. 6. po b 
3 | endant juſ- 
| | | tifed for 
Common ap- 


Pendant to bis Houſe in D. and 40 Acres of Land in the Blogs where &c. The The Plaintiff ſaid that be 
5 had 


386 Traverſe. | 
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had no Common there, but during the Time he davelt in the ſaid Houſe, and be did not dwell there at " 
the Treſpaſs, abſqne boc that he had Common there in other Manner; per Choke where the Plaine .,7 
feſſes all that aich the Defendant has ſaid and more; he need to traverſe; Put per Priſot he ough, 
traverſe ; for he does rot confeſs all that the Defendant has ſaid, for he claimed Common there? 7. 
times; And the Plaintiff faid, tbat he bad not Common there, but when he dwelt in the H * all 
which 5 5 By which he traverſed the Common Modo & Forma &e. Br. Confeſs and Avoid, b oh 
Cites 37 H. 6. 36. | | | 4, 5 Finn 
Tos in Aſſiſe if the Tenants pleads Feeffment of the Father of the Plaintiff with IW arranty : and th 
Plaintiff ſays, that it was upen Condition &c. and that he entred as Heir for «the Condition broken he 0 : 
not to traverſe &c. for he has confeſſed all that the Tenant ſaid and more, which Surplus avoids the 
of the Tenant. Per Choke. Br. Confeſs and Avoid, pl 22. cites 37 H. 6. 36 S. P. ibid. p] jy 
Cites 6H. 7. 5. per Huſſey, Fairfax and Wood,—S. P. Br. Traverſe per &c. pl. 187. cites 6 H. * 
Wood. 1 7 ax. 111. cap. 5. Cites S. C. | 7. 5. per 
So elſewhere, if the one alleges dying ſeiſed, and the other alleges Deviſe of him <vho died ſeiſed: wi; 
Ground was admirted there for Law. Br. Confeſs and Avoid, pl. 2. — 711 6. 36. eie which 


Br. Traverſe 4. In Treſpaſs the Defendant ſaid that R. H. was ſeiſed in Fee, and iy. 
= _— feoffed 2, who infeoffed 3, who infeeffed 5, and one died, and the ꝗ inferfed 
8.8 the Defendant and gave Colour to the Plaintiff; and the Plaintiff ſaid 
that before R. H. any Thing bad, F. H. was ſeiſed in Fee, till by the ſaid 
R. H. diſſeiſed who occupied at Will, which R. H. infeoffed the 2, who in. 
feaffed the 3, who infeoffed the 5 and 4 others, by which they were ſeiſed 
and ſhew'd how the Defendant came to the Poſſeſſion by them, and he 
re- enter'd, and was ſeiſed till the Detendant did the Treſpaſs, and the 
Defendant rejoin'd that R. H. did not diſſeiſe J. H. And a good Plez 
and need not to traverſe that the 3 did not inteott the 9 bur the 5 only ; 
for he confeſſes all that the Defendant has ſaid and more ; quod nora. Br 

Conteſs and avoid, pl. 43. cites 3 E. 4. 17. | 
5. Where one jufifies by a Leaſe from F. S. and the Plaintiff ſays, 
That the ſaid F. S. infeoffed him before, and after the Feoffment enter d, and 
diſſeiſed him and made the Leaſe, and afterwards res enter d. This is good 
without Traverſe ; for thereby he confeſſes and avoids the Leaſe al- 
_ per Cur. Cro. E. 154. pl. 17). Paſch. 42 Eliz. C. B. in Covert's 

ale. 

For a Con- 6, In Replevin the Defendant avow'd for that N. R. was ſeiſed and 
a made a Leaſe to him (the Defendant) for one Year, and fo juſtified the 
a fall Ag. taking &c. Damage-teaſant. The Plaintiff replied, that true it is, that 
ſwer of the W. R. was ſeiſed &c. but before he made a Leaſe to the Defendant he mad: 
Matter 5 another to the Plaintiff, which is ſtill in being and not determined; this 
_ is ſufficient without a Traverſe, becauſe the Title of the Detendant is 
needs no Confeſſed and avoided. 3 Salk. 353. pl. 4. Paſch. 9 W. z. B. R. Anon, 


Tra verſe 
of it, or Denial of the Thing. L. P. R. tit. Traverſe cites Paſch. 24 Car. B. R. 


— 
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See (W.) Pl. (R. a) Good or not. Where there is a Confeſſing and 


avoiding. 
For by that 1. FAT HERE the Pha is fully confeſſed and avoided, and then a T1 raverſe 
Soom the moreover is taken; this Traverſe vitiates the whole Plea. Ld. 
| ae ropes Raym. Rep. 238. Trin. 9 W. 3. in Caſe of Lambert v. Cook, cites Brook 


before con- Confeſs and avoid 65. 33 H. 6. 28. 3 
ſefſed. Jenk. 2. In Ejectment the Defendant pleaded in Bar that the Dean Ec. of Windſor 
105. pl. 1. were ſeiſed and made a Leaſe for Years to V. R. who aſſigned it to the Dae, 
| dan, who was poſſeſſed till the Leſſor of the Plaintiff ouſted him and diſſeiſed 
the Dean Orc. and being ſo ſeiſed made a Leaſe to the Plaintiff, upon whol 
the Defendant re-enter d; the Plaintiff replied, and confeſſed the Szifin of 
the Dean Ec. and made Title to the Term by the Aſfgument made by tht 
Leſſee to his own Leſſor before the Aſſignment made to the Defendant, and t 0 F 


deu ſes 


— £7 - * . «© = * i 
* 9 62 J 1 W * * ”— —— — 4 
= * - 1 c 


, - 4 , 
_— — 
SIE IN o — 
n 


8 „ 2 .. * Jon 4 at Ft 1 > a”: 3 EP * go * * "id 5 „ „ . 
"_ , —— 4 hs — a h 0 Tak y P l 
* 
, oi. * 
f | L 
: . c - . 


4 Diſſeiſin. The Court held clearly that the Traverſe was i 
— 5 the Plaintiff had confeſſed and avoided, and alſo rant 

whereas he ſhould have left the Matter upon the Aſſignment of the Term 

wichout any Traverſe, fo as the Defendant might have traverſed the Aſ- 

ſignment in his Rejoinder, which is the only material Point in Vari- 

ance; for if the firſt Aſſignment was made to the Defendant it was a 

Diſſeiſin, but if to the Leſſor of the Plaintiff it was no Diſſeiſin. So that 

the Point was upon the Priority of the Aſſignment, and ought to be in 

Ine. Mo. 557- pl. 757. Trin. 40 Eliz. Townſend v. Kingſmill. Fs | 

z. In Ejettment upon a Leaſe made by E. J. the Defendant pleaded that Brownl. 143. 


75 | S. C. accord- 
WAas ſeiſed in Fee and had Iſſue ingly ; and 


4 


* 
* 


before the ſaid E. had any Thing one M. 5 
. to whom the Lands deſcended after his 
er, and was ſeiſed by Abatement, and died; The Plaintiff replied, and the Plaintiff 
confeſſed the Seiſin of MH. and that he deviſed the Lands to E. in Fee, and ſo had intended 
-laimed under the Deviſe, and traverſed that ſhe was ſeiſed by Abatement to have fully 
Meodo & Forma. And upon Demurrer it was adjudged for the Defendant ; Defendant 
{or the Plaintiffneed not both to confets and avoid and alſo to traverſe the he ought to 
Abatement ; for the Plaintiff made Title under E. the Deviſee of M. and bave taken 
ſo her Entry legal and not by Abatement, and ſo the Traverſe over makes his * averſe 
the Replication vitious; for no Traverſe ſhould be taken but where the rods: Wong 
Thing traverſed is iſſuable; and the Deviſe here is only the Title Iſſu- the Defen- 
ble. Beſides the Traverſe was not good as to the Manner of it; for he dant had 


ſhould not have traverſed Abſque hoc, that E. was ſeiſed by Abatement. Pleaded it 


But it ſhould have been Abſque hoc, that ſhe did abate &c. Cro. J. 221. 1 
pl. 3. ) Jac. B. K. Bedel v. Lull, © — oY 
did enter, 


and was ſeiſed by Abatement; Quod Nota.——S. C. Yelv. F51. accordingly. 


4. In Treſpaſs for Treſpaſs done in an Acre Parcel of the Manor of D. 
the Detendant pleaded that R. was ſeiſed of the Manor and the Acre eſ- 
cheated to him who conveyed the Manor, of which the Acre is Parcel, after the 
Eſcheat by meſne Conveyance to A. in Fee, and that A. 12 Eliz. infeoffed 
B. of the ſaid Manor of which the ſaid Acre is Parcel, and ſo juſtified by 
Conveyance from B. ro the Detendant ; The Plaintiff replied that 10 Eliz. 
R. infeoffed C. of the ſaid Acre, Abſque hoc, that he enfeoffed B. of the ſaid 
Manor of which the ſaid Acre is Parcel, The Detendant demurred gene- 
rally. It was argued that rhe 'Traverſe was good and alleged 38 H. 6. 
49. the ſame Traverſe, and that here when the Defendant had pleaded 
that the Acre had eſcheated and alleged a Feoffment of the Acre, the 
Plaintiff may traverſe that which is not expreſsly alleged, and cited 
34 H. 6. 15. But Hobart Ch. J. ſaid that the Traverſe is not good; for 
by the Feoffment made 12 Eliz. he had confeſſed and avoided the Feoff- 
ment made the 10 Eliz. and ſo there needed no 'Fraverfe. Adjornatur. 
Her. 37, 38. Mich. 20 Jac. C. B. Johnſon. v. Norway. | 
5. Debt upon Bond dated 30 Novemb. 20 Fac. to perform an Award, ſo as Jo. 66. pl. 3! 


it be made before the firſt Day of Fune; the Defendant by his Plea confeſ- S. C. accord- 


ſed the Bond dated 30 Novemb. but ſaid it was primo deliberat 28 Aprilis "BY 
21 Fac. after which Day, and before the 1/# Day of June following there 

was no Award made, abſque hoc quod cognovit ſe teneri Modo & Foring 

&c. It was held that the Traverie was repugnant ; for he had confeſſed 

the Bond, but denied it by the Traverſe; for by Doderidge J. the Tra- 

verfe Abſque hoc, goes to the Deed itſelf. Lat. 59. 61. Paſch. 1 Car. 

The Biſhop of Norwich v. Cornwallis. | | 


(S.a) Good 


eath, and that the ſaid E. en--adds, that if 


anſwered the 


———— — > oe — > 2 
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_ cites 22 E. 4. 


+ 
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— 


See (8) pl. 3 (8. a) Good or not. Where the Party may wage hi: 


Br. Dette, 1. THERE a Man may wage his Law; there he cannot traverſ; 
pl 26 . the Cauſe of the Debt nor the Cuntract. Br. Traverſe per &c. pl 


S. P. Keilw. 64. cites 8 H. 6. 5. 
39. pl. 4. cites 13 H. 7. Anon. 


Br. Dette, 2. As in Debt upon Buying and + Lending or the like, ke ſhall not ſ 


a ” ny ay 
. 88 cites that he did not buy nor did not borrow, but ſhall plead that he f 
8 F. be him nothi age his Law. Br. Traverſe Noh 
*$.P. Be- bim nothing or wage his Law. Br. Traverſe per &c. pl. 64. cites g 
cauſe he may H. 6. 5. 
wage his 
Law. Keilw. 39. pl. 4. Trin. 13 H. 5. Anon. | 
+ In Debt againſt an Abbot of 201. and counted that the Predeceſſor borrowed the Money of him, 3; b 
came to the Uſe of the Howſe, that is to ſay, in Reparations &c. Per Choke, it is ſufficient to ſhew . 
rally how it came to the Uſe of the Houſe, and not how it was laid out; and the Defendant ſaid that 
he did not borrow, and a good Iſſue notwithſtanding that by ſome he may wage his Law. Br. Traverſe 


per &c. pl. 245. cites 13 E. 4. 4. 


8. F. Br. 3. Sin Debt upon Arbitrement, the Defendant ſhall nor plead No ſap 


Ibid. pl. 27 5. Submiſfion ; for he may wage his Law, and there he cannot traverſe the 
29. Per tot. Cauſe of the Debt, nor Contract. Br. Traverſe per &c. pl. 64. cites 8 H. 


Cur. except ©. 5. 
Brian. 
But Br. Traverſe per &c. pl. 245. cites 13 E. 4. 4. It was ſaid that in Debt upon Arbitrement, he may 
traverſe the Arbitrement, or wage his Law.— S. P. Br. Ibid. pl. 264. cites 21 E. 4. 55. that he 
may ſay No ſuch Arbitrement, and yet he may wage his Law. Brooke ſays Quzre inde.—S. P. Be. 
cauſe this Arbitrement /ies in Notice of a zd Perſon, and fo the Lay People may have Conuſance of it, 
and for this Cauſe the Plea has been held good. Kelw. 39. pl. 4. Trin. 13 H. 7. Anon, 


* 8. P. Br. 4. Contra in Debt upon a * Leaſe for Nears, or upon t Arrears. of Account 
Eder age before Auditors, there he cannot wage his Law; therefore there Non di- 
beg ce g miſit &c. or Nul tiel Account is a good Plea. Br. Traverſe per &c. pl. 


E.-4. 3. that 64. cites 8 H. 6. 5. OE 


he may tra- 
verſe the Leaſe, — —FBr. Traverſe per &c. pl. 264. cites 21 E. 4. 55. That he may ſay Nul tiel Ac- 
count, and yet may wage his Law. Brook ſays, Quære inde. n 


P. be. 5. In Deti nue of Charters, the Defendant may traverſe the Bailment, be- 
8 cauſe he cannot wage his Law. Br. Traverſe per &c. pl. 228. cites 8 
cites 21 E. E. 4. 3. 

41 — 3 

But in Detinue of a Cheſt ſealed with Charters, the Defendant ſaid that it is a Box ſealed with Charters 
euhich the Prior Predeceſſor of the Plaintiff delivered to the Defendant, in Pledge for 100 s. borrowed, which he 
zook to re- deliver when the 100 s. ſhall be paid, abſque hoc that he detained ſuch Cheſt of Charters ; and a 


| — Plea, and yet he might have wag'd his Law, becauſe he did not count of any Charter ſpecial. Br. 


raverſe per &c. pl. 27 2. cites 22 E. 4. 7. 


As in De- 6, But where he may wage his Law, there he ſhall not traverſe the Bail- 


1 yd of a ment; By all the Juſtices. Br. Traverſe per &c. pl. 228. cites 8 E. 4. 3. 


Horſe to re- bail when &c. the Defendant ſaid that he bail'd to him to Bail to a Stranger, which he has done, 
abſque hoc that it was bailed to him to re-bail, prout &c. And per tor. Cur. it is no Plea, becauſe he ma 
wage his Law, and ſo ſhall not traverſe the Bailment. Br. Traverſe per &c. pl. 264. cites 21 E. 


35. 1 | | 
So in Detinue of Goods, and counted of Bailment, the Defendant ſaid that the ſame Day &c. and at 


another Time the Plaintiff gave to the Defendant the ſame Goods, abſque hoc that he bailed them to the He- 
fendant prout &c. And per tot. Cur. except Brian, it is no Plea ; for it is only Argument; And alſo 
when the Defendant may wage his Law, as here, he ſhall not be ſuffered to traverſe the Meſne Con- 

ns veyance, 


Traverſe. — 5 389 


and in Debt upon Puying of a Horſe That he did not buy is no Plea; for it is only Nibi BD. 
tively. Br. Eraverſe per &c. pl. 275. cites 22 E. 4. 29. y Nihil Deber 


veyance, 
arg umenta 


. 4 * 


88 


(T. a) Good or Neceſſary. // pere the Mit or Count is See (b. b 
of more or leſs than it ought to be. 


. P ON the Enterpleading in Detinue of Goods, the one ſaid that 
they were delivered upon Condition to ſtand to the Arbitrement of 
V. P. who awarded that he ſhould do ſuch an Act, which he has done, and 
that the other inſeoff him, which he has not done, and pray'd Livery; and 
the other ſaid that he awarded this, and that the other ſpould be bound to him 
in 1001. which he has not dune, abſque hos that he awarded as above, Per 
Aſcough, Where a Man alleges an Award where the Award was * of this, | 
aud more, there the other ſhall ſay that he awarded this and ſuch another * S. P. Per 
Thing, ab/que hoc that he awarded this only. And per Newton, Where Friſot and 
a Man pleads Award of 3 Things, and that the Defendant has done 2 of N 18 
them, and not the zd, where in Fatt the Award was but of 2 Things, there 5 Br. 7 
the other may ſay that he awarded the 2 Things which he has performed, Traverſe 
abſaue hoc that he awarded the third; and there it is ſufficient for the per &c. pl. 
other to maintain that he awarded the third Thing. Br. Traverſe per 15 58 
&c. pl. 68. cites 19 H. 6. 3. 19. OS 
2. Detinue of two Bonds, the Garniſhee pleaded Arbitrement made be- 
tween the Plaintiff and him, that the Plaintiff ſhould make Partition of the 
Manor of B. and of 100 Acres of Land in C. and pay to the Garniſbee 101, „ . . 
and faid that the Plaintiff had not made the Partition, nor paid the 101. (Ten 10 
the Plaintiff ſaid that they awarded as abbve, and alſo that the Garniſhee all the Edi- 
ſaid deliver to him a Deed of Annuity &c. abſque hoc that they awarded tions, but it 
as above only. And per Paſton, rhe * ozly cannot make Iſſue. Br. Tra- ns 5 
verſe per &c. pl. 88. cites 21 H. 6. 18. (Tamm! 
3. By which the Plaintiff ſaid that the Award was, that he ſhould make | 
Partition of the Manor by itſelf, and of the Land by itſelf, ablque hoc thar 
they awarded that the Partition ſhould be made of the Manor and Land 
alrogether prout &c. and fo ad Patriam; and *rwas faid there that 19. 
the (on); was not ſuffered to make Iſſue alſo ; quod or; therefore fee. 
br, Traverſe per &c. pl. 88. cites 21 H. 6. 18, 19. | 
4. In Debr of 41. the Plaintiff counted of a Leaſe of 20 Acres of Land, 
rendring 4.4. per Ann. and the Defendant ſaid that he leaſed the 20 Acres, 
and 12 other Acres for the ſame Term, rendring the 4.1. per Ann. judgment 
of rhe Count; and the beſt Opinion was that he ought to traverſe, ab/que 
hee that he leas d the 20 Acres only prout &c. Br. Traverſe per &c. pl. 
381. cites 32 H. 6 3. 6 
5. Debt upon a Leaſe of 4 Acres of Land for 4 J. Rent, the Defendant 8. C. cited 
demanded Faudgment of the Count, becauſe the Plaintiff leaſed the Acres, and <4 15 pl. 
a Retfory, and 10 5. Rent, and View of Frank-pledge, for the ſame Sum, and 3 8 wr” 
id not traverſe abſque hoc thas he leaſed the Land only for this Rent. And Kempton 
the beſt Opinion was, that he ought to traverſe; for the Leaſe of the 4 v. Bella- 


Acres is not a Leaſe of the Rectory and Reſidue. Br. Traverſe per &c. WP, Mich. 
J l | 28 & 29 

Pl. 33. Cites 35 H. 6. 38. Eliz. C. B. 
| and the 


Court clear of Opinion, that for Want of ſuch Traverſe the Plea is not good. 


6. But in Debt upon a Leaſe, it is a good Plea to the Writ, without tra- 22 Debt for 
\eriing that the Plaintiff and another leaſed who is alive, or that the Leaſe eee 9 55 
was made to the Defendant, and another who is alive; tor there every Ares leaſed 


5 (3 One 


Traverſe. 


&c. the De- one leaſes the Entire, and the Entire is leaſed to every one. 


tendant to 4 yerſe per &c. pl. 33. Cites H. S. 38, 

Acres ſaid, 1 P ce. Pl. 33 35 , | 

that Ne leſſa pas, and to the 10 Acres that he leaſed to him and his Feme who is alive not named | 
of the Writ ; And by the Opinion of the Court he ſhall ſay that he leaſed the 10 Acr % cg wen 


5 es, 40% ; 
be leaſed the 14 Acres, prout &c. Br. Traverſe per &c. pl. 249. Cites 17 E. 4. ;. » avjque hoc thas 


= 


— 


„ En. nt 


Br, Tra 


. 7. So of Selling a Horſe by 2, or to 2, and the Action is brought by one: 
1 or againſt one. Note the Diverlity. Br. Traverſe per &c. | 


I. 33. Cites 
4 K. 36 PI. 33. cites 
; Br. Avow- 8. Avowry by Tenure of 2 Acres by 12 s. The Plaintiff ſaid 5 hell 
4 ry, pl. 87. ö 


se thoſe 2, and 2 others by 10s. abſque hoc that he held the 2 by 12 s. Per 
i Br. Double, Keble, This is pregnant, but may take the Quantity of the Services 4 
| pl. 93. cites Proteffation, and traverſe the Tenure of the 2 Acres only ; bur if he will 
| 


— ſpeak to the Quantity of the Services, he ſhall traverſe the Seiſin; & ad. 


Lee jornatur. Br. Traverſe per &c. pl. 3 10. cites 8 H. J. $5. 


5 Plaintiff could not plead otherwiſe ; for there is no Reaſon that for the Falſe Avowry the Plains 
ſhould be at any Miſchief, but he ought to have an Anſwer to it then, and then if he was never ſeiled 

f of more than 105. and he alleges 12 8. he cannot traverſe the Tenure, abſque hoc that he holds b 
| 12 8. and as to the 2 s. Reſidue Ne unques Seifie, becauſe then he ought to agree with him in the Ghia 
tiry of the Land, which here he does not; but Keble contra, as here, Mich. 8 H. 7. 5. pl. . 


9. It White-acre and Black-acre be adjoining, and are holden the one; 
. and the other of F. D. and F. &. diſtraius, and avows for both Arcs, 
e may well traverſe the Tenure; Per Periam J. Godb. 24. in Caſe of 
Throgmorton v. Terringham. 


Se (M) (U. a) Not good, by its not anſwering the Point of the 
8 Writ, or being only to Part. 


1. IN Account againſt Guardian in Socage, it is no Plea that the Au- 
ceſtor held of him in Chivalry, by which he ſeiſed the Ward, unleſs he 
traverſes ab/que hoc that he held of. him in Socage, prout &c. Quod nota; 
for he ſhall anſwer the Point of the Writ. Br. Traverſe per &c. pl. 373: 
(bis) cites 10 H. 6. J. | Y 
2. In Caſe for ſtopping 3 Lights totaliter, the Defendant jaſtiſed the 
Stopping 2 Lights, and Part of the 3d, and traverſed that he ftopp'd the 3 
Lights aliter, vel alio Modo. Williams J. ſaid this was no Anſwer to 
the Declaration, bur ſhould have ſaid Guilty or Not guilty, as to the 
[ Relidue, and not have travers'd at all, and the Abſque hoc goes to the 
| 2 Lights, and as to the zd it is no Anſwer ; and thereupon the Court 
gave judgment for the Plaintiff, 2 Bulſt. 116, £17, Paſch. 9 Jac. Newall 
v. Barnard. 
3. If a Traverſe is too narrow, and ſhort of the Matter traverſable, 
this is Subſtance. Carth. 166. Mich. 2 W. & M. in B. R. in Cale ot 
Bradburn v. Kennerdale. 


(W. a) Of an Immaterial Traverſe. 


8 P. ibid I. HERE the Plea, or Matter of the Plea, is not ſufficient, there 
pl. ah, pro the Sans ceo ſhall not aid it, tho the Sans ceo or Traverſe be 


21 H. 6. 35. Cod. Br. Traverſe per &c. pl. 132. Cites 9 E. 4. 40. 4 15 
2. 


Traverſe. 


＋ In Treſpaſs the Defendant ſaid, that F. Long, and Alice his Feme, 
were ſeiſed in Fee jointly, and . ſurvived Alice, and died by Proteſtation 
ſaſed, and convey'd to Ihe Defendant as Heir by Deſcent, and gave Colony. 
Ind the Plaintiſf ſaid, that before the ſaid F. any thing had, the ſaid 
Alice woas ſelſell in Fee, and took . to Baron, by which he was ſciſed in 
Et of the faid A. and after they granted the ſaid Tenement to two by Fine, 
50% re-infectt*s the ſaid F. and A. and to the Heirs of the ſaid A. and the 
V/aintiſt conveys to him as Heir of A. Abſque hoc, that the ſaid F. was 
gell in Fee; and 10 to Iſtue, and foumd for the Plaintiff, Per Brian, the 
Traverſe is void 3 for if J. was ſeiſed in Fee or nor, yer by the Fine, 
which is confeſs'd by both, his Intereſt in Fee was determin'd, ſo he 
9 N to have traverſed, that F. was not ſeiſed in Fee after the Fine; quod 
pilot Conceſſit, that the "Traverſe is void for the Caule aforeſaid; but 
Caresby contra. Br. Traverſe per &c. pl. 271. cites 21 E. 4. 83, 

z. In Replevin the Detendant avow'd rhe tating Damage feaſant. The 

Plaintiff replied, that J. F. made a Leaſe to him, by which he enter'd, and 

ar in his Cattle. The Detendanr rejoin'd, that before the Leaſe made to 
the Plaintiff, F. F. made a Feoff ment to him. The Plaintiff maintaind the 
Leaſe, ab/que hoc, that F. F. Seiſitus feoffavit. It was held, per tor. Cur. 
that the Word /er/7tus is idle, and ought to have been leſt out; for a Man 
cannot make Feoffment, unlets he is ſeiſed. Godb. 111. pl. 132. Mich. 
28 and 29 Eliz. Hales v. Home. | 

4. In Replevin &c. the Detendant avow'd &c. and the Plaintiff repliet 
in Bar, that the Prior and Convent of N. were ſeiſed in Fee, and ſo convey'd 
a Title to himſelf by a Leaſe &c. The Plaintiff [Defendant] rejoin'd, 
alſque hoc, that the Prior and Convent were ſeiſed in their Demeſne as of Fee 
&c. Upon a Demurrer the Judges agreed, that this Traverſe was good, 
notwithitanding it was ſaid a thing impoſſible, (viz. ) that the Prior and 
Convent can be ſeiſed of Land, whereas the Monbs are dead Perſons in 
Law, and therefore can have no Seiſin, but the Prior alone; the Monks 
being in Conſideration of Law as Dead Perſons, and therefore it ſhall be 
taken as if it had been pleaded, that the Prior was ſeiſed, without men- 
toning the Convent ; ſo that the Traverſe is good, and the Word Convent 
ſurpluſage. And. 268. pl. 276. Trin. 32 Eliz. Eden v. Downing. 

5. In Debt upon an Obligation, where the Condition was, That one 
Lea fheuld be his true Priſoner, and pay every Month for his Diet, and the 
tees due to the Plaintiff, by reaſou of his Office, the Defendant pleads the 
Statute of 23 H. 8. and that this Obligation was made tor the Eaſe and 
Favour of the Priſoner by Colour ot his Office. And the Plaintiff re- 
plied, that the Fleet is an ancient Priſon, and that Time out of Mind &c. 
they uſed to take ſuch Obligations, abſque hoc, that this Obligation was made 


for the Eaſe and Favour, contrary to the Statute 3; upon which the Defen- 


dant demurr'd generally. Bur Atthowe pray'd judgment, tor that the 
Traverſe waives the Matter before, which was but an Inducement. 
And in 23 H. 6. there is an Exception of the Warden of the Fleet, and 
the Warden of the Palace of Weſtminſter, that they might rake ſuch 
Obligations which they uſed ; to which the Court agreed. And tor 
that the Traverſe over deftroys the Bar, the Defendant onght to have join'd 
in that; upon which Judgment was given tor the Plaintiſſ, it &c. Het. 
146. Mich. 5 Car. C. B. Harris v. Lea. s 
6. Where a Traverſe is immaterial, unleſs there be a Special Demurrer 
co it with the Cauſes ſhewn, it thall not vitiate the Pleadings ; but it is 
naught upon a Special Demurrer. 2 L. P. R. 588. Tir. Traverſe, cites 
Mich. 6 W. & M. | 


_ Replevin. The Defendant avow'd Damage feaſant in his Frec hold . 
e Plaintiff in Bar replied, that B. was rite & legitime ſuch a Day ſeiſed © R de, 

not appear. 

3 Salle. 

355 Pl. 9. 

S8. C accord - 


% Fee of the Manor of W. whereof the Place is, and Time out of Mind 
has been Parcel, and lays a Cuſtom for the Copyholders to have Common in 
te Place where; and then ſets out a Grant of a Copybeld Tenement &c. 

| | | 140 


but 
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Traverſe. 


392 
7 f > ons 7 3 . 5 . 225 F 
ingly; only zo himſelf from B. &c. The Defendant rejoin d, that the Cart] Were 
22 Damage teaſant in his Freehold, ab/que hoc, that B. at the Day in the 
> Hh is ex. Bar mention'd, was rite & legitime ſeiſed in Fee of the Manor, and granted 
preſly men- the Copy hold Eſtate to the Plaintiff &c. The Plaintiff demurr d. Ex. 
tion d, and ception was taken firſt, that the Defendant ought not to have traverſed 
ſays, that - the Rite & legitime; nor, N the Day of the Seiſin, becauſe if the 
: ger i Lord were a Diſpoſer [Ditſeifor] the Grant would be good; and the 
* Sa Time of the Seiſin is not material, if it were before the Grant. Jude. 
rial; fora ment was given tor the Plaintitt, 2 Ld. Raym. Rep. 902. Trin. 2 Ann. 


Grant at one } ; 
Day bs = Hellior v. Selby. | 


Grant at 2 1 1 | E 
any Day. 8. Declaration in Prohibition, that Defendants in Error were el; 


Common Council-men, that the Plaintifls (Detendants in Error) intending tg 
draw their Election into Queſtion, exhibited a Petition to the Common 
Council-men with Deſign to remove them; whereas the ſaid Common 
Council have no Power to examine concerning ſuch Elections; for that 
Time out of Mind, ſuch Election belong*d to the Court of Mayor and Alder. 
men. Defendants by their Plea affirm, that the Common Council, Time oy; 
of Mind, have had, and ought to have Furiſdittion to examine into ſuch 
Elections: And aver, that the Court of Mayor and Aldermen have not ſuch 
FJuriſaliction. Plaintiffs reply, that the Common Council have not ſuch Jy. 
riſdliction. Detendants demur. The Traverſe is immaterial, and the 
Iſſue ought to have been join'd upon the Juriſdiction of the Common 
Council ; for tho the Mayor and Aldermen ſhould have no Juriſdiction, 
it does not follow, that the Common Council have. MS. Tab. 1718. 
Belton & Bridger v. Jeſſes. 555 9 7 5 
9. Where in Treſpaſs there is a good Fuſtification, a Traverſe of the 
Time, when the Treſpaſs was done, would be wholly immaterial. g 
Mod. 31. Hill. 7 Geo. 1721. Carvell v. Manly. | 


— — 


(C. a) How. General or Spectral. And where it 
amounts only to the General Iſae. 


I. HERE the Defendant ju/tifies to take a Vagrant for Suſpicion, 

the Plaintiff may ſay, that De ſon Tort demeſne abſque tali Cauſa, 
bur ſhall ot ſay De fon Tort demeſne, abſque hoc, that he was a Vagrait; 
tor he Hall not traverſe the Special Matter, but where it is Matter of Re- 
cord, or of Writing, and not where it is Matter in Fact. Br. De fon Tort 
demeſne, pl. 20. cites 2 E. 4.9. 

2. Where the Matter in the Declaration and in the Replication is of nc 
and the ſame Nature, the Defendant ſhall take the General Traverſe ; per 
Choke. Br. Treſpaſs, pl. 359. cites 21 E. 4. 75, 76. | | 

| 3. Treſpaſs for entering his Cloſe, and ſpoiling his Graſs &c. and taking 
3 and driving his Beaſts to Places unknown. The Defendant pleaded, 74 
iriving the the Place where &c. is a Waſte, Parcel of his Manor, and the Plaintif/”s 
Beaſts, the Beaſts were there mix'd with the Beaſts of Strangers, who had no Right 
Plaintiff pre- there; and becauſe he could not ſeparate the one from the other, he drove them 
fond f all together to a Pound in the Waſte to part them, and then drove the St ran. 
and ſaid, ger's Beaſts out of the Waſte, and left the Plaintiff*s in it. The Plaintil 
that imme replied ; and as to the Plea of entering into his Cloſe demurr'd, becauſe !! 
diatery after amounted only to the General Iſſue. But it was reſolved, that the Bar being 
3 . intire, tho' ſuch Plea be only the General Iſſue, as being his own Act, 
bis Cattle, he yet being goin'd with the Special Matter of Fuftification in one intire Pha, 
8 him it is good. 3 Lev. 40, 41. Hill. 33 Car. 2. C. B. Thomas v. Nichols. 
to deliver | 
them to him, which the Defendant refuſed &c, The Defendant rejoin'd; and maintain'd his Par, alli 


hoc, that die & loco, alleged by the Plaintiff, he required the Defendant to deliver them. Upon a Demurter 
dne 


And as to 


Traverſe. 393 


inder was adjadg'd ill; beſides it is multifarious, and he ſhould have traverſed one ſingle 

t And not all together. 3 Lev. 40. Thomas v. Nichols. 7 | 

Fonts as to the Replication, it was adjudg'd ill; for the Plaintiff . gr have traverſed the Bar, viz. 

Cy g Grit, that the Defendant did not leave the Beaſts in the Waſte after Severance; or, 2dly, that 
icht have ſever'd them without pounding them; or, zdly, De Injuria ſua propria abſque tali 

7 me and then the Defendant in this Iſſue muſt have proved the Neceſſity of impounding them. 3 

2 31. Thomas v. Nichols. ans => 22 


the Rejo 


4. In Covenant for not keeping and imploying his Apprentice, the Defen- 
dant pleaded, that, from ſuch a Time to ſuch a Time, he did keep and employ 
hin; and that then he ſervitium ipſius (the Defendant) deſeruit & reliquit, 
& ab co deceit & ulterius in ſervitio ſuo remanere neglexit & abinde poſtea 
hucuſq; ad loca inc nita ſeipſum elongavit & abſentavit. The Plaintiff 
replied, and traverſed, avſque hoc quod Servitium (of the Detendant) deſe- 
wit del religttit vel ab eo deceſſit, vel in ſervitio ſuo remanere (omitting neg- 
exit) vel ſcipſitm elongavit, And upon a Demurrer to this Replication it 
was objected, that the Traverſe was multifarious, conſiſting of ſo many 
Particulars 1n the wir omar ; and that by omitting the Word (Ne- 

lexit) it was not Senſe. Sed per Cur. the Traverfe is good; for it is 
uyrſuant to the Defendant”s Plea, which may be traverſed, as he has 
Aeaded it; and that Part of it whiet$s Nonſenſe will not hurt, becauſe 
the Traverſe is good without it. 3 Salk. 355. pl. 8. Paſch. 2 W. 3. 
B. R. Newdigate v. Selwin. 

5. Every Thing that is traverſable ma/# be expreſs'd in Certainty; and 
then if it be a good Plea, and not traverſable, it is not queſtionable. 
Skin. 486. in Caſe ot Philips v. Bury. . : 

6. In Replevin the Defendant avowed for a Rent-charge in Arrear ; the Ld. BITS: 
Plaintiff rep/ed De injuria ſua propria, ab/que hoc that Rent was in Arrear; 6 — 88. 
2nd upon a ſpecial Pemurrer, for that this Replication and Traverle and held ac- 
mounted to no more than the General Iſſue, the Court held that this is not W 
a proper Inducement to the Traverſe ; the natural and proper Plea to N 
this Avowry had been Nihil in Aretro, which 1s quali the General Iſſue; h the ſame 
ſo that this is a pleading Special Matter, which amounts to the General Thing in 
line, and no other Evidence can be given but ſuch as might have been Effect with 
given upon the proper Iſſue; therefore this Circumlocution is ill, becauſe ny 3 
it prelings the Canſe, by intorcing the Ayowant to an unneceſſary Re- . pane" Pj 
plication 3 and rho? it is no more than Matter of Form, becaule it does rear is the 
not alter the Evidence, yet Per Holt Ch. Juſt. This being upon a Spe- proper Plea 
cial Demurrer, is naught. 3 Salk. 356. pl. 11. Hill. 12 W. 3. B. R. = F ke + 
Horn v. Lewin. | ee 
cue; and tho' it be but Form, yet it is legal Form, which the Law will have to be followed. — 12 
Med. 254. S. C. accordingly. 2 Salk. 583. pl. 4. S. C. accordingly— — And in 3 Salk. 3 56. pl. 


11, it is ſaid to be as if in Treſpaſs a Man ſhould plead De 1 85 ſua propria, abſque hoc quod eſt cul- 
pabilis, ſo De Injuria ſua propria abſque hoc quod he is Bailiff, & de Injuria ſua propria abſque hoc 


that there was ſuch a Preſcription, theſe are naught. 


7. Fuftification on a Publick Af of Parliament may be travers'd gene- 5 e 
| . 3 5 9.80. 
ny Ld. Raym. Rep. 700, 701. Mich. 13 W. 3. Chauncey v. Winde gy Lin ns 
al, guing the 
Caſe it was 
agreed, that when the Plea conſiſts of a Juſtification, Part depending of Matter of Record, the Replication 
ought to be with a ſpecial Traverſe. Agreed Arg. 12 Mod. 581. in Caſe of Chancey v. Win & al 

But twas ſaid that this Rule has its Exceptions; for if Matter of Record be made 1 ſe of by Way of In- 
crcement to the Part of Juſtification, there it is not neceſſary to reply ſpecially, and cited 2 Le. 102. and 
that that general Rule only holds Place where ſuch Matter of Kecord is pleaded, to wl ich the Plaintiff 14 
bote on Anſauer, as to a Scire facias &c. but here there can be no Anſwer to a J uſtification under an A 
of Parliament, as in the Principal Caſe. And he likewiſe agreed, that where one claims Common by 
Preſcription, Rent by Grant, Goods by Sale &c. and ſo in{ifies as having Intereſt, there the Plaintitt 
mult anſwer directly to the Title, and not with a general De injuria ſua propria abſque tali cauſa, Hut 
when one intitles bimſelf by Aﬀ of Parliament, eſpecially a General Act, which none can traverſe, there 
he may well reply De injuria ſua propria abſque tali cauſa. And by Holt Ch. ]. The Act of Parliament 
cre, if it had not been pleaded, would have been taken Notice of by the Court; therefore its being 
eaded being ſuperfluous, will be no Hinderance to the Replication, with this general Traverſe. 12 
Mod. 581, 582. Mich. 13. W. z. in Caſe of Chancey v. Win & al. W | 
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(V. a) How, as to Time. Where it muſt be of the Tins 
before, or of the Time before and after, or of the Time after 


i. IN Aſſiſe, the Tenant intitled himſelf, becauſe W. was ſciſed in F., „ 
made Recognizance to the Beende: in 40 J. by A2 5 cle 2 

he ſued Execution, and ſbewed the Record certain &c. The Plaintiff ſaid | 
that W. two Tears 5 * the Statute infeoff*d the Plaintiff, which Eſtate } 
continued till by the Defendant diſſeiſed, abſque hoc that W. the Day 4 

Statute, or ever after, any Thing had, priſt, and the other that he yas ſail 

the Day of the Statute, but was nat ſuffered to ſay the Day of Statute, 45 

after; tor it is double on the Part of the Tenant, and yet well for the 

laintiff. Br. Traverſe per &c. pl. 170. cites 24 Aff. 2. . 

And by 2. Treſpaſs of Goods taken; the Defendant ſaid that F. B. was ſeiſed of 
2 — a Houſe there in Fee 3 and where the Plaintiff declares the 2d Day of May 
1 Anno 5 E. 4. he infeoff d the Defendant the 14h May in the Near aforeſai 7 
what Hour and the ſame Day the Defendant found the Goods there Damage feaſant 1 
of the Day he which he took them abſque hoc that he is guilty before the ſaid 14th Day of 


was infeeff d, May; and it was challeng'd becauſe he did nor traverſe before and aſter, 


and rod e and ſo was the Opinion of 2 or e and the beſt Opinion. Br. 
the ſame Day Traverſe per &c. pl. 199. cites 5 H. 4. 124. 


after ; for if ; a | 
he took them in the Morning, and was not infeoff'd till the Noon of the ſame Day, he cannot juſtify 
before the Noon. Br. 'Traverſe per &c. pl. 199. cites 5 f. 4. 124. 

But by 9 E. 4. fol. 4. it is 2 prima facie, without ſhewing the Hour, by which he pleaded the 
Feoffment above at 6 in the Morning, by which he took them there after on the ſame Day Damage tea. 
ſant, abſque hoc that he <vas guilty before or after the 1 4th Day &c. Br. Traverſe per &c. pl. 199 

In Treſpaſs, the Plaintiff declared that the Defendant iſt May 28 Eliz. cut down 6 Poſts of the Houſe of 
the Plaintiff at D. The Defendant juſtifies, becauſe the Freehold of the Houſe 10 April 27 Eliz. was v 7 
S. and that he by his Commandment the ſame Day and Year did the Treſpaſs &c. he Plaintiff demurr'd, 
becauſe the Defendant did not traverſe, without that that be was guilty before or after. And the Opinion of 
Wray was, that the Traverſe taken was well enough, becauſe the 4 rechold ſhall be intended to con- 
tinue &c. See ) H. 7. 3. But all the other 3 Juſtices were of a contrary Opinion; but they all agreel 
that avhere the Defendant does juſtify by Reaſon of his Freehold at the Day ſuppoſed in the Declaration, there 
the Traverſe (before) is good enough. And afterwards Judgment was given againſt the Defendant. 1 Le. 

5. pl. 123. Hill. 30 Eliz. in B. R. Higham v. Reynolds.— Cro E. 87. pl. 9. S. C. that the De- 
23 travers d, abſque hoc that he was guilty of any Treſpaſs before the 1oth April 27 Elin, bu: 
did not traverſe the Time after &c. And the Court inclined that when he pleads his Freehold, it hall 
be intended to continue, except the contrary be ſhewn, and therefore need not traverſe the Time after, 
but they would adviſe ; but afterwards it was adjudged for the Plaintiff. 


*S.P. Per 3. Contra in Treſpaſs in the Land the 2d Day of May, and he pleads 
Littleton, Feoffment the 14th Day of May, abſque hoc that he is guilty before, this 
Ne. And is ſufficient in Treſpaſs of * Clauſo fracto, Graſs fed, and the like; for 
that it is a the Soil remains to him * the Feoffment, Contra of Taking of Goods. 
good 2 Br. Traverſe per &c. pl. 199. cites 5 H. 4. 124. 

Ne infeoffa pas Br. Traverſe per &c. pl. 110. cites 15 E. 4. 23.————Heath's Max. 15. cap. 5 


Cites 8. C. 


In ſuchCaſe 4. Treſpaſs of Aſſault and Battery done 10 W. H. his Servant, Anno J H. 
he ſhall tra- 6. at B. and of entring into the Houſe of the Plaintiſf; the Defendant ſaid 
2 1 that Writ of Subpæna was deliver d to him to ſerve upon the Plaintiſf, ) 
= Julia. which he ſerved it Anno 18 H. 6. and the Plaintiff and his Servants carried 
cation does Him to the Houſe of the Plaintiff in ſpight of his Teeth, and detained him theit 
not ſerve. for half a Day, which is the ſame Treſpaſs, and to any Treſpaſs before this 
88 Day Not Guilty; and to the Battery 4 the Servant, ſaid that de ſon Aſauit 
Br. Tiaverſe demeſne Anno 18. and to the Treſpaſs before this Day Not Guilty ; and by 
per &c. pl. the Reporter he may juſtify the Treſpaſs or maintain another Day which 
no 6. the Plaintiff does nor count of without any Traverſe ; And in * Murg 
37 H. 6. 37. - 1 


— — — — 8 — 9 


» | rn 
, 


when he juſtifies at another Day which the Plaintiff does not count of, 
he ſhall p 
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ead Not Guilty to all before this Day and after ; Quære. Br. 
Traverſe per &c. pl. 104. cites 22 H. 6. 49. WY | 
_ Treſpaſs Anno 17. che Defendant ſaid that the Place &c. Anno 18 Where the 


g the FranRtenement of F. N. oho leaſed to the Defendant for 10 Years, Defendant 


and as to any Ti reſpaſs before Not Guilty. Br. Traverſe per &c. pl. 105. cites 24 7 4 


Years, he 


22 H. 6. 49. IIC io $0460 
verſe before, and, not the Treſpaſs after ; for it is Lawful after by his Leaſe. Br. Traverſe per &c. pl. 
F TT NR IE WES: | | | 
; #77 4 ſaid that tho the Leaſe be determined yet he need not to traverſe after. Br, Traverſe per &c. 
. cites 37 H. 6.37. Fs e eg 1 
, iich |. 220. cites 5 E. 4. 5. it is faid by Genney and Choke, that if the Leaſe be determined he 
ſhall 12031 before and after 8. P. Heath's Max. 106. cap 5. cites 8 Cc. Ns BN: 
But where the Leaſe continues he ſhall not traverſe the time before. Br. Traverſe per &c. pl. 220. cites 
6. S where he juſtifies another Day after by Deſcent from his Father &c. 
and to any Treſpaſs before Not Guilty; quod nota. Br. Traverſe per 
, oO oh ee CS 
J. In Treſpaſs the Defendant juſtified the taking of the Cattle 3 Days after Br. Treſpaſs 
the Day of the Treſpaſs ſuppoſed by the Declaration, by Virtue of a Precept of pl oh Cites 
the Sheriff to make Replevin, abſque hoc that he was guilty before the 3d Day. Se in Tac 
Laken Serjeant ſaid, that he ought to traverſe before and after, but Pri- paſs of raking 
ſor ſaid No, but before only, and not after; for the Precept is an Au- his Gow, the 
thority to him to make Deliverance at any Day after, and continues till dh 
Deliverance be made. Br. Traverſe per &c. pl. 144. cites 37 H. 6. 37. Wu of the 
FIT 2 kc | King as - 
Sheriff of the County to attach the Gow, by which he attached her ſuch a Day and took her 1 ab- 
ſque hoc that be is, Guiliy before the IF rit directed to him and after the Return of it. And the Traverſe 
admitted good; quære. Br. Traverſe per &c, pl. 189. cites 9 H. 7. 6. Br. Treſpaſs, pl. 283. 


0 


Cites S. C. 


3. But where a Man pleads Releaſe, he ſhall traverſe all Times after ; S. P. Ibid. 
for the Releaſe diſcharges that which was before. Br. Traverſe per &c. P! 2 Cltes 
pl. 144. cites 37 H. 6. 37. 3 
cites 21 E. 4. 66. 8. P Ibid. pl. 309. cites S. C. In Treſpaſs the 4th of May, if the Deſeudant 
pleads a Releaſe the 1 ſt of May, he ſhall traverſe all Days after only. Br. Traverſe per &c. pl. 220. cites 
5E. 3. 5. S P. Ibid. pl. 242. cites 12 E. 4. 6.- S. P. Per Beriam J. Godb. 111. pl. 131, 
Mich 28, 29 Eliz C. B. Anon.———S. P. And the Plaintiff may ſay Quod non eſt Factum, without 
maintaining his Day, if he will; for if there be no ſuch Releaſe, he ſhall be puniſhed at any Day ; and 
ſo ſee that it ſhall not be travers d, Per Cur. Br. Traverſe per &c. pl. 394. cites 10 E. 3. 2 

But in Treſpaſs laid to be done 1 Maii, the Defendant pleads a Releaſe ro him made 1 Juni, abſque hoc 
that he was guilty at any Time after the 1ſt of June, Coke Ch. J. ſaid that the Day of the Treſpals is nor 
material, it ſhould have been ab/que hoc that he <vas guilty. before or after the 1ſt of June. And Judgment 
for the Plaintiff, 3 Bulſt. 209, Trin. 14 Jac, Amſon v. Walcott. 


9. So of Arbitrement. Br. Traverſe per &c. pl. 144. cites 37 H. 6. 3. C E, Br. 
raverie 
per &c. pl. 242. cites 12 E. 4. 6. 


10. In Treſpaſs of Goods taken, the Defendant ſaid that the Plaintiff was 
poſſeſs'd, and ſold to F. who Jet them remain with the Plaintiff, and after F. 
ſold to the Defendant, and he took them, the Plaintiff ſaid that he was poſ- 
[eſs'd till the Day in the Declaration when the Defendant took them, abſque 
ac that be ſold to F. before the ſaid Day, and the others econtra ; for it is 


2 good Plea per Cur. and by this means the Plaintiff jhall puniſh the 


Treſpaſs done before the Sale ro F. Br. Traverſe per &c. pl. goz. cites 2 


E. 4. 16. | 
11. Treſpaſs de Clauſo fracto 6 October, Anno 1 E. 4. againſt the Peace of * 8 . 
the ſaid King E. 4. the Defendant ſaid that 8 Fanuary 39 H. 6. the Place _ —— 
was his Franktenement, abſque hoc that he was guiity after the ſaid 8th cap. 3 be- 
Day of Fanuary, and * well, tho' he did not ſay before and after, becauſe cauſe upon 
it 
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cites 12 E. 4. 6—8 P. Br. Ibid, pl. 220. cites 5 E. 4. 5. 
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296 Traverſe. | 
that Writ jr is in the Time of another King, and this Writ is againſt the Peace ct 
he cannot the now King ; ſo that it the Jury find the Defendanr guilty in the Time 


bebe Ae of Henry the 6th, he ſhall not recover by this Writ. Contra if the 
S. C Writ had been againſt the Peace of King Henry the 6th, and the be: 


And after, King; Quod nota. Br. Traverſe per &c. pl. 21z. c 

becauſe he 33 QU | | | Pe Pl. 212. Cites 2 E. 4. 235 24. 
might be guilty after the Day, in the Time of H. 6. and in the Time of E. 4. alſo he amended hi 
Traverſe, and traverſed that he was not guilty after the ſaid Day and Time of E. 4. and then wel}- : 
nota. Br. Traver'e per &c. pl. 212. cites 2 E. 4 23, 24 elt; Quod 
If he juſtifies before the Day in the Declaration, there he ſhall traverſe the Time after. Br. Trayerſe 
&c. pl. 220. cites 5 E. 4, 5. | per 


If he pleads 12. But if he had ſaid that His Franktenement ſuch a Day in the 2 


his Frantte- E. 4. there he ſhall traverſe before and after. Note the Diverſity. } 
nement, there T 1 . 5. Br, 
the Defen. Traverſe per &c. pl. 212. cites 2 E. 4. 23, 24. | 
dant ought | 
to traverſe all Times after; for that excuſes all times before. Br. Traverſe per &c. pl. 268. cites 21 
E. 4. 66. | 47 

But where he ſays that it was his.Franl tenement ſuch a Day, he ſhall traverſe all the Time before; and 
this ſeems to be ere the Day, that the Plaintiff counts of, cas before, and ſhall be intended his Franktene. 
ment always after. Br. Ibid.— S. P. Er. Ibid. 309. cites S. C. and 12 E. 4. 6. — S. P. Br. Ibid, pl. 242, 


In Treſpaſs 13. Falſe Impriſonment; the Defendant ſaid that ſuch a Day after the 
of Impriſor- Day in the Declaration, he arreſted the Plaintiff by Warrant of the Peace 
ment the 2d : | : . . ; F 

and carried him to aol, abſque hoc that he is guilty before; And per Jenney 


'M E. a 
2 54 and Choke, he ought to traverſe before and after. Br. Traveriè per 


fendant &c. pl. 220. cites 5 E. 4. 5. 
juſtified the 

&th of Auguſt in the 4th Year aforeſaid, by Force of a Warrant of the Peace to him directed, to make the Plaix- 
tiff find Surety of the Peace, which is the ſame Impriſonment, abſque hoc that the Defendant js guilty of 
any Impriſonment before this Day; and it was doubted if he ſhall traverſe all Impriſonments before and 
after, and long debated, & adjornatur. Br. Traverſe per &c. pl. 191. cites 5 E. 4. 12. 


Heath's 14. In Treſpaſs the 2d of May if the Defendant pleads Licence the gth 
3 on: of May there he ſhall ſay abſque hoc that he is Guilty betore or after; 
* tor Licence does not continue, but extends only to the Day in the Li- 


S. P. Br. cence. Br, Traverſe per &c. pl. 220. cites 5 E. 4. 5. 
Traverſe | ws 
per &c. pl. 309. cites 21 E. 4. 66. 
verſe per &c. pl. 263. cites 21 E. 4. 66. 

So when a Matter which amounts only to a Licence is pleaded at another Day than is mention'd in the 
Declaration, the Defendant ought to traverſe both before and after. Sid. 294. pl. 13. Trin. 18 Car. B. R. 
in Caſe of Dame Madicin, ſays it ſeems to be agreed. | . 


S. P. and ſo if he juſtifies by Aſſent of the Plaintiff. Br. Tra. 


15. "Treſpaſs was the 22 June 36 H. 6. the Defendant ſaid 1 þ NM. 
D ſeciſed in Fee, and infeoffed the Defendant 3 May 37 H. 6 and gave 
Colour by the Feoffor Anno 37 H. 6. abſque hoc, that he is Guilty before this 
Day ; and a good Plea, tho' he claims by a Stranger and nor by the 
Plaintiff, and gives Colour by the Stranger. Br. Traverſe per &c. pl. 195. 
RS Tpeſpals sf Cutting bis Wood the firſ D 

16. Treſpaſs of Cutting his Wood the firſt Day of Auguſt, the Defendant 
juſtified by Preſcription that the Lords 7757 222 . 72 have 
20 Load of Word there yearly between Mic haelmas and Chriſtmas, and he be- 
ing Lord of D. cut the 20 October between. Michaelmas and Chriſtmas, ab- 
ſque hoc that he is Guilty before Michaelmas and after Chriſtmas The 
Plaintiff” ſaid, that he cut as in the Declaration, and traverſed the Pre- 
ſcription of the 20 Load Modo & Forma. And well per Cur. for where the 
Defendant alleges Title, the Plaintiff ſhall not be compelled to maintain 
his Day if the Defendant has no ſuch Title; and ſo he has Election 10 
maintain his Day or to traverſe the Title of the Defendant ; and fo fee Tra- 
verſe upon Traverſe. Br. Traverſe per &c. pl. 304. cites 10 E. 4. 2. 


17. Tre 


K 


Traverſe. ; : 297 


in Treſpaſs de Clauſo fratio in D. 6 Fuly, the Defendant juſtified for 
rites corn from the 9 Parts as Parſon the 10th Di of 3 
Inc that he is Guilty unleſs after the Tithes ſevered and till they were carried 
bay; And it was held clearly that every Parſon may enter to collect his 
Halles and to turn them till they are dry, and of this the reaſonable Time ſpall 
\; tried 3 and a good Plea, and ſhall not be compelled to ſay that he is Not 
City before nor after ; tor he is Guilty every Year after the Tithes ſe- 
cored, Br. Traverſe per &c. pl. 242. cites 12 E. 4. 6. 

18. $0 of Common, from the Time of the Corn ſown till they are re-ſuwn ; But where 


; | |; : a Ma 
becauſe thoſe Things are incertain. Br. Traverſe per &c. pl. 242. cites * 6s 
646 have Common 

: from Lam- 
mas to Candlemas , there he ought to traverſe all Times before Lammas and after Candlemas. Per Choke, 


Br. Traverſe per &c. pl. 242. Cites 12 E. 4. 6. 


109. Where a Man juſtifies another Day for Rent arrear at Faſter, he 
Mall traverſe that he is Not Guilty of any Entry, but to diſtrain when the 
Rent was Arrear. Br. Traverſe per &c. pl. 242. cites 12 E. 4. 6. 

20. Account as Receiver, the Defendant ſaid that he accounted before But where 
the Plaintiff himſelf for the ſame Sum the firſt Day of April, abſque hoc the Defen- 
that he was his Receiver after. And no Plea per Cur. for it does not go dant juſtifies 


bur for this Time only, and not for the Time before; or it may be that 3 Day 


he received the like Sum diverſe Times before, and ſo he ourht to tra- Plaintif 

verſe before and after. Br. Traverſe per &c. pl. 309. cites 21 E. 4. 2 there 
| needs no 

* | Traverſe. 

a | ROOD Br. ibid. 

S. P. Br. ibid. pl. 242. cites 12 E. 4. 6. Contra where he juſtifies at another Day, as ſaid elſewhere 

for clear Law. Br. ibid. pl. 309. cites 21 E. 4. 66. | 


21. In Second Deliverance the Defendant ſaid that A. leaſed to B. for 
29 tears, which B. granted his Intereſt to the Defendant, and fo avow'd 
Damage feaſant ; and the Plaintiff ſaid that ſuch a Day and Year B. 
granted to him his Intereſt, abſque hoc that he granted his Intereſt to the De- 
/endant before that he granted his Intereſ# to the Plaintiff, and admitted for 
good. Pr. Traverſe per &c. pl. 113. cites 14 H. 8. 17. 

22. Ina .Onare Impedit the Plaintiff declared that the Defendant being 
Jar on ol the Church in Queſtion was preſented to another Benefice, and 
was indutied 15 April, by which the firit became void &c. The Defendant 
pleaded, that he was qualified 18 April abſque hoc, that he was indutted 15 
ahl. The Court was of Opinion (abſente Anderſon) that the Traverſe 
was not good ; tor he ought to have ſaid generally Ab/que hoc, that he 
w2s inducted before the Day on which he had alleged hewas qualified. Godb. 
111. pl. 131. Mich. 28 & 29 Eliz. C. B. Anon. 


— — — — 


(Z. a) How. Mere the King 1s Party. 


. Man was outlaw'd of Felony, and alien d his Land to F. N. by 
which Scire Facias iſſued againſt him, who came and would 
nave traverſed the Felony ; and the Court doubred 1t he might traverſe it, 
by Reaſon that he is a Stranger to the Record. But per Pigot 7 E. 4. 
2. he cannot traverſe it in Caſe of Felony, he being a Stranger to the 
Record ; contra in Caſe of Treſpaſs. ; by which it was pray*d for the 
Ning that Year, Day and Waſte be adjudged for the King immediate- 
ly; and ſo it was immediately from that Day till a Year and a Day 
next after; quod nota. Quære if the Ihe may take the Year and _ 
31 oY 
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Traverſe. 


Day what Time he pleaſes ; it leems that he cannot. Br, Corone, pl. 257 
cites 49 Al. 2. n 
2. If A. be bound in a Bond to 2. and after the one is felo de ſe and 6 
by Office, by which the King claims the entire Bond, the other 11, : w 

verſe that he did not kill himſelf feloniouſly. Br. Traverſe per &c. pl. = 

cites 6 E. 4. 3. by the beſt Opinion. | I 

3. Where a Man makes Title or pleads a Plea againſt the King and tak 

a 7raverſe abſque hoc &c. againſt the King, there the King may hoof; p 

maintain the Matter of the Abſque hoc, or to traverſe the Title or Pleg of th 

ether Party, and not to maintain the Abſque hoc; Contra of a conn, n: 

| Perſon. Br. Traverſe per &c. pl. 200. cites 3 H. 7. 3. 1 
Keb. 920. 4. In Treſpaſs Quare clauſum fregit, the Detendant pleads that H. 8 
pl. 24. 5. C. cs ſeiſed in Fee, and ſo the Lands deſcended to the King that now i; % 
fays that the at he as Servant &c. The Plaintiff replies, that H 2 
Deferdant e vo 6 ; pies, 1 at . 8, granted to th 
rejoin'd that Plaintiff, and does not traverſe the dying ſeiſed of King Cha. 1. ang i 
the Anceſtor might come to the King otherwiſe. 'I wiſden J. ſaid, a Traverſe need, 


or the Plain- not, and if it came to the King again, this ought to be ſhewn in the Re. 


als gn joinder ; the laſt Seiſin ſhall be traverſed if [tor] it might be gained by 
ſo convey's Diſſeiſin. Adjourned. Raym. 137, 138. Trin. 17 Car. 2. B. R. Thatcher 


under him v. Ullocke, 
to the De- | 
fendant, which the Court held a Departure; but if the Replication be ill, the Plaintiff cannot have 
Judgment. And Keeling agreed that the Plaintiff ought to have traverſed, but Twiſten doubree- 
Bur 1t being a trivial Action againſt 3 Schoolboys, for playing in a Court-yard near the School, where 
they had long uſed io to do Adjornatur. 


See (s) pl. (A. b) How, / here both Parties claim by one and the 
) 


13. — (La ſame Perſon. 


5 HERE the Plaintiff and Defendant claim by one and the ſame 
Perſon, there the Traverſe of the Gift is good ; per tot. Cur. 
Br. Traverſe per &c. pl. 278. cites 5 E. 4. 133. | 
But if the 2. In Treſpaſs if the Defendant ſays that A. was ſeiſed in Fee and in- 
en N feoffed B. who infeoffed C. who infeoffed the Defendant, and gives Colour 
G who was 2) A. There it is ſufficient 2 ſay that A. was ſeiſed, and infeoffed the 
the laſt, Plaintiff abſque hoc, that he infeoffed B. prout &c. For now the Plaintif 
there to ſay and Defendant claim by one and the Perſon 3 and there it is ſufficient to 


you mo traverſe the firſt Feoffment. Br. Traverſe per &c. pl. 200. cites 5E 4 


infeoffed him 133. 

abſque hoc, 8 3 

that he enfeoffed B. is not a good Replication, becauſe they do not claim by one and the ſame Perſon ; but 
there be ſhall ſay that C. infeoffed him abſque hoc, that be infeoffed the Defendant. Br. ibid. 


3. It was ſaid, that a One Eſtate is traverſable, if both Parties claim 
by one and the ſame Perſon. Br. Traverſe per &c. pl. 231. cites 10 E 
„6. 8 | 
Br. Traverſe ? 7 In Treſpaſs the Defendant ſaid, that F. F. was ſeiſed of the Place &c. 
per &c. pl. and infeoſf d B. who infeoff'd C. And no Plea, unleſs the Plaintiff cou 
256.cites weys by the ſame, by whom Defendant convey d. Br. Que Eſtate, pl. 36 
S. C : 
Cites 18 E. 4. 10. | | 
5. In Formedon in Remainder the Deed is not traverſable ; but it the 
Demandant claims by the ſame by whom the Tenant claims, the Deed 
is traverſable, and he may chaſe to traverſe the Deed or the Gift. br. 


Traverſe per &c. pl. 179. cites 4 H. J. 9. 6. In 


. 
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6 In Replevin the Defendant ſaid, that B. was ſeiſed in Fee, and S. C. cited 

Jeaſed to E. for 60 eur, which E. granted his Intereſt to the Defendant fei Cur, 
1no 38 H. 8. by which he was 22 and diftrain'd for Damage fea- Ron xy 

, fanny # oo Drnfhann® gre Fara Eatery op are be Lf 

Intereſt to Him. He ſhall not traverſe the Grant in Anno 38. tor he has 3. in Caſe of 

confeſs'd and avoided — 77 the elder Grant obtain'd. Br. Confeſs and 8 v. 
i. I. 65. Cites 2 E. 06. ; 

Av Nees whe Parties do not claim by one and the ſame Perſon, the 

Dyng Seiſed > ag be traverſed, and not the Deſcent. Le. 310. pl. 429. 

Arg. in Caſe ol Yaidwell v. Andrews, cites D. 366. Vernon's 

TL In Replevin by H. againſt W. the Defendant made Conuſauce as Cro. E. 650, 

_ Bailiff to H. becauſe A. in 1 E. 6. leaſed to B. for go Years, who afhign'd - 8 — 
the Term to C. who granted it to D. who granted it to E. who granted it to Fc ee 
. The Plaintiff confeſs'd the Aſſignment to C. and ſaid, that D. took to ingly, and 
Baron J. S. who granted to the Plaintiff ; and traverſed the Grant to H. adjudg*d(ab- 
Adjudg'd that this Traverſe was ill; for a Leaſe for Years cannot be moo ge 
ain'd but by a lawtul Grant, and therefore the laſt Leaſe ought not to er frog 

be traverſed by him; but the other Party ought to traverſe the firſt Mo. 551. 

Leaſe, or ſhew how he came to it again, to enable him to make the 2d pl. 743. S. C. 


Grant, 6 Rep. 24. b. Hill. 4r Eliz. B. R. Helyar's Caſe. the Defen- 


dant de- 
murr'd, becauſe the Traverſe was ſuperfluous, he having made Title before, and Paramount the Grant, 
which he offer'd to traverie ; whereas he ſhou/d have pleaded the former Aſſignment, and pray'd udgment 
without Traverſe ; otherwiſe it amounts to a Confeſling and Avoiding, and to a Traverſe alſo. And ad- 
jadged for the Avowanr, for the Inſuthciency of the Traverſe, S. C. cited 2 Bultt. 1. Mich. 10 
ſac. in Caſe of Rice v. Harris. S. C. cited Ld. Raym. Rep. 237, 238. in Caſe of Lambert v 


, 


Cook, 


9. But in Caſe of a Feoffment, the fir/t Feoffee muſt confeſs and avoid 
the laſt Feoff ment, as by Diſſeiſin &c. For a Diſſeſor may gain an Eſtate 
in Fee, whereas a Leaſe tor Years can be only by lawtul Conveyance. 
But when H. claim'd by a former Aſſignment of a Term, it would be 
impertinent to traverſe, that he after aſſign'd his Intereſt ; tor perhaps 
he did algo all his Intereſt without having any. 6 Rep. 25. a. in He- 
lyar's Cale. | 
g 10. In Replevin &c. the Defendant jaſtiſted, for that M. was ſciſed in At the End 
Fee, and upon the 20 Sept. 1 V. & MH. demiſed the Premiſes to him for a - the Caſe 
Near, and he enter'd, and ſo avow'd for Damage feaſant. The Plaintiff, 88 
confeſs d the Heiſin of M. but ſaid, that before the Leaſe to the Defendant, La. Raym. 
viz. 5 June, 1 W. & M. ſhe demiſed to the Plaintiff for 6 Tears &c. and Rep. 238. 
traverſed the Leaſe made ro the Avowant. The Avowant demurr'd general. there is a 
J. Pollexten Ch. J. inclin'd, that the Traverſe was no Cauſe of De- 1 Ang 
murrer, tho' it might have been omitted, and that there were divers ſaid the Caſe 
Authorities againſt Jelpar's Cale ; and that rhe Books generally are of Denney 
only, that there needed no Traverſe, as the Caſe of the Biſhop of Sa- Mazey 
lisbury v. Punt, Cro C. 531. and Kelland v. White, Cro. C. 494. Cas 2194 
Bur the other j uſtices doubted, by reaſon ot Hel yar's Caſe, and * Rice * See (B. b) 
and Harveſton's Cale, where it is ſaid, that ſuch a Traverſe makes pl. 3. 
the Plea vitious. But here the Demurrer being general, it is but Form, 
and aided by 2y Eliz. where if one confeſs and avoid, and traverſes, it 
is only in Nature of a double Plea ; and cited Cro. C. 323. Edwards 
v. Moodden. And ſo per tor. Cur. Jodgmen: was given tor the Plain- 
tiff. 2 Vent. 212, Mich. 2 W. & M. in C. B. Denny v. Mazey. 
II. Treſpaſs of taking Cattle at D. The Defendant juftifies, that 
J. H. was ſeiſed of Bl. Acre, and demiſed it to the Defendant for 3 rears, 
rom Lady-Day 8 W. z. who by Virtue thereof enter d, and took the Cat- 
tle Damage feaſaut &c. The Plaintiff replies, that before the Demiſe to 
the Defendant, J. S. demiſed the ſame to him, to hold De Anno in Annum 
Mamdiu ambabus parti bus placuerit ; and that he enter d, and put in his 
Cattle, and the Defendant took them within the 2 Nears, abſque huc, that 
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4.00 Traverſe. 


F. S. demiſed to the Defendant modo & forma &c. The Defendant de 

* Sec infra + murr'd, for that the Plaintiff did * not traverſe the laſt Leaſe &c. Ex. 

ception was taken to the Traverſe of the laſt Leaſe, becauſe the Plain. 

tiff had ſufficiently avoided it before. And the ſame Diverlity was 

taken between Leaſes and Feoffments, as in Ielpar's Caſe above; and 

then inſiſted, that ſuch Traverſe is ill upon a General Demurrer, Bat 

after ſeveral Arguments at the Bar the Court was of Opinion, that when 

the firſt Termor (admitting that the Leſſor had ouſted him, and mage , 

ſubſequent Leaſe) re-enters, the 24 Leaſe is become void; fo that to tf. 

verſe the 2d Leaſe is to traverſe a void Leaſe, which would be ill upon 

a General Demurrer. But the Court reſolved, that this Demurrer Was 

See ſupra * 4 Special Demurrer; for as to the (+ Non, ) ſince it is contrary to the 

Record, they ſaid they would reject it as Surpluſage ; and thetefore 

Judgment was given for the Detendant, Ld. Raym. Rep. 231, 238. 
Trin. 9 W. 3. Lambert v. Cook. 


(B. b) Where ſeveral Things of the ſame Nature are tra- 
verſable, which of them ſhall be traverſed firſt. 


Heath's 1. IN Treſpaſs, if the Defendant ſays, that A. was ſeiſed, and infef4 
Max. 120. B. who infeoff d C. who infected D. whoſe Eftate the Defendant has, 
Sites and gives Colour by A. there per Cur. the Plaintiff may traverſe any of 
Bs thoſe Feoffments, becauſe the Bar is at large, and does not bind him. Br. 
Traverſe per &c. pl. 346. cites 16 H. 6. Contra where the Bar binds 
the Plainriit, as this Bar here does not. Br. ibid. cites 15 H. 7. 3. and 
Fitzh. Double Ple. 83. 
2. A Bithop brought Treſpaſs againſt a Prior, who pleaded, that his 
Predeceſſor was ſeiſed in Fee, and died, and he elected Prior, and enter'd, 
and gave Colour. The Plaintiff replied, that before this his Predeceſſor 
was ſeiſed in Fee in Fure Epiſcopatus, till by J. diſſeiſed; upon whom the 
Predeceſſor of the Defendant enter'a, and his Predeceſſor died, and he was 
elected Biſhop, aud enter d, and was ſeiſed till the Treſpaſs. And the De- 
fendant maintain d his Bar, abſque hoc, that F. diſſeiſed the Predeceſſor f 
the Plaintiff, and well; tor it is no Traverſe, that the Predeceſſor of the 
Deſendant did not diſſeiſe J. by his Entry upon him; for the Diſſeiſin 
to the Predeceſſor of the Plaintiff is the Matter which binds, and the 
meſne Conveyance nothing to the Purpoſe. Br. Traverſe per &c. pl. 
355. cites 35 H. 6. 59. | 
Brown. 147, 3. Fjettment. The Plaintiff declared on a Leaſe made by F. B. The 
148. 8 C. Defendant pleaded, that the Land was Copyhold, Parcel of the Manor of b. 
according- 3 : 2 
ly, and the of which the King was and is ſeiſed, who by his Steward granted the ſame to 
* held, the Defendant in Fee, to hold &c. The Plaintiff replied, that before th: 
that ſuch a Hing had any thing in the Lands, the Queen was ſeiſed in Fee, in Right g 
e n, the Crown ; and by her Steward, at ſuch a Court, granted the Lands to the 
the Plea vi- Plaintiff in Fee, to hold &c. The Defendant demurr'd to the Replica- 
ious. tion, ſuppoſing that the Plaintiff” ſhould have traverſed the Grant alleged by 
4188 him in his Bar. But the Court held the Replication good, becauſe the 
Name r Plaintiff had confeſs d and avoided the Defendant's Title, by a former Ci) 
Rice v. Har. granted 7 Oneen Kliz. and therefore needed not to traverſe the Grant made | 
riſon accord- o the Defendant. Cro. J. 299. pl. 2. Paſch. 10 Jac. B. R. Rice . 


* 33 Harveſton. 
ulſt. 1. | | 
S. C. by Name of Rice v. Farris, accordingly ; and Williams J. ſaid, that it appearing by the Re- 


plication, that the Grant to the Plaintiff, being firſt in time, had avoided the Defendant's Leaſe, bark 


* mY "WY 
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ndant ouo bt therefore to have rejoin'd and ſo to have traverſed the firſt Grant ; but by his 


7 The Defe | 
wy urrer to the Replication he bad confeſs'd the Grant, under <vhich the Plaintiff claim d. 
nm 


(C. b) Suppoſal of the Writ &c. Traverſable in what 
Caſes. 


RIT of Entry by A. that the Tenant has not Ingreſs, unleſs by 

| F. N. who diſſciſed the Plaintiff. The Tenant ſaid, that the 
Demandant infeoff d F. N. by his Deed ; Fudgment if againſt his Deed 
Cc. Per Thorp, this is contrary to the Writ &c. by which he faid, 
har A. infeoff'd J. N. abſque hoc, that J. N. diſſeiſed A. Quod nora, 
that where the Paint is contrary to the Suppoſal of the Writ, it is not good 
-ithout traver/ing the Point of the Writ. Br. Traverſe per &c. pl. 56. 
cites 38 E. 3. 1. and 15 E. 4. 28. 4 H. 6. 29. 8 H.6.2,3. 9 H. 6. 32. 
and 15 H. 7. 16, 17. accordingly. 3 "A on 

2. In Mortdanceftor the Tenant may allege Foint-ſeiſin in himſelf, and S. C. cited, 
in the Father of the Demandant ; and this is a good Plea, without tra- "+ Sr 
or ing the ſole Dying Seiſed ; and the Reaſon ſeems to be, becauſe the 75 10 Cale 
* jþrit and Declaration is only ſuppoſal. But where the Jointenancy is of Pullein 
alleged for Bar in Aſſiſe, or other Action, or in a Title, there the ſole 0 Benſon. 
Dying Seiſed is traverſable. The Reaſon ſeems to be, becauſe the Bar, 5 
Titie, and Replication are Matters in Fact, and not ſuppoſal. Br. Traverſe gc. pl. = 


per &. pl. 185. cites 5 H. 7. II, Iz. | 7 22 E. 4. 
| 59. 

z. In Formedon it is a good Plea, that the Anceſtor is alive, without S. C. cited 
traverſiag the Death, becauſe the Death is not alleg'd but by Suppoſal. . 
Contra where it is alleged by Matter in Fact; for where one alleges Life; 5 1 OG 
in Fact, the other thall ſay that he is dead, abſque hoc, that he is alive; of Pullein 
and where Death is alleged, the other ſhall ſay that he is alive, abſque v. Benſon. 
hoc, that he is dead ; and where the Abſque hoc 1s alleged, there ſhall | 


come the Viſne. Br. Traverſe per &c. pl. 187. cites 6 H. J. 5. 


1 


— — 


(D. b) By whom, or in whoſe Name to be taken. 
Plaintiff &c. or Defendant, Tenant &c. 


. HER E the Tenant takes no Sans ceo in his Plea, there the De- As in Precipe 


: + 2 a in. againſt 2, if 
mandant ſpall take no Sans ceo in kis Replication, bur thall main x Apt aps N. 


rain that which the Tenant has traverſed. Br. Traverſe per &c. pl. 70. 5% entire Te- 


cites 19 H. 6. 13. per Newton. nancy upon 
him, and 


torches or pleads in Bar, abſque hoc that his Companion any thing has, and the other likewiſe takes the entire 
Tenancy upon Jim, abſane hoc that the other any thing bas, ard <ouch es o pleads in Bar; there it is ſuffi- 
cient for the Demandant to ſay that they two are Tenants as the Writ ſuppoſes, Priſt; without Traverſe; 
becauſe they in their Pleas have taken T'raverſe ; per Newton and Fulthorp accordingly. Br. Traverſe 
per &c. pl. 70. ci.es 19 H. 6. 13. — Br. Maintenance de &c. pl. 9. cites 9 H. 6. 13. | 


2. But where the Tenant takes no Sans ceo in his Plea, there the De- As in 


mandant ought to take a Sans ceo in the Replication. Br. Traverſe per &c. 98 
pl. 70, cites * 19 H. 6. 13. per Newton. pleads Fein- 


tenancy ct 


a Hranger not named, of the Gift of 7. N. Judgment of the 2 rit; there the Demandant [all fay that he 
5 7s 
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Traverſe. Des 
is Tenant as the Writ ſuppoſes, abſque hoc, that the Stranger any thing bas. Br. Traverſe per &c. pj 


cites 19 H. 6. 13, per Newton. — Br. Maintenance de Brief, pl. 9. cites 9 H. 6. 12 | 
Br. Traverſe, per &c. pl. 187. cites 6 H. 7. 5. per Huſſey and Fairfax J. a 55 85 


Contra if 0 3. In Outlawry it was ſaid per Young, that where a Man is attain} 
by Confeſſion ; of Felony Verdict, his Feoffces nor his Mainpernors for his good Behar 
per Young, 97 ball not traverſe that he was Not Guilty. Br. Traverſe per &. | 
which none 320. cites 7 E. 4. 2. | Pl. 


denied. Br. 
Traverſe per &c. pl. 320. cites 5 E. 4. 2. But upon Outlawry of the Principal, the Feoffee may 


traverſe the Felony, contrary of Verdict. Br. Traverſe per &c. pl. 323. cites 49 E. 3. 11. 


It is ſaid in 4. In Dett for Rent the Plaintiff declared that he demiſcd to the Defon. 
= Faces. a dant 26 Acres bags. Rent ; the Detendant pleaded that he gemiſed to 
that this O. him the 26 Acres, and alſo 4 Acres more abſque hoc, that he demiſed , 
pinion of 26 Acres tantum; and the Jury found that the Plaintiff demiſed 21 1. 
Shelly was cres only; the Court doubted for whom to give Judgment; but Shelley 
E - {aid, that the Defendant needed not to have traveried, he having _ 
7 05 Tra- feſſed that and more, and then the Traverſe ought to come on the Part 
9 ot the Plaintiff, viz. abſque hoc, that he demiſed the ſaid 4 Acres prout 
&c. and then the Charge of the Jury would be only upon the Surply. 
ſage, viz. the Demiſe of the 4 Acres; whereas here it is upon the 
whole 26. &c. but he would adviſe. D. 32. b. pl. 7. Paſch. 28 & 29 U. 
8. Anon. 
Raym 125. 5. In Debt for Rent, the Plaintiff declared on a Demiſe cf 4 Acres at 
S. C. very 5 J. The Defendant pleaded that the Demiſe was of the ſaid 4 Acres ay 
ſhort and no . 7 4 
one Acre more, viz. Wh. Acre, and that before the Rent dus the Plaintiff u. 


Judgment F 3 . 
ion'd.— fer'd into Wh. Acre. The Plaintiff demurred, becauſe the Defendant did 


ment1 
Sid. 405. pl. ot traverſe abſque hoc, that he demiſed the 4 Acres only; But it was ſaid on 


a 3 the other Side, that the Traverſe ought to come on the Part of the Plain. 
tiff, viz. That he ſhould have maintain'd the Demiſe abſque hoc, that 


S C. that 
Tok he demiſed Wh. Acre. It was anſwer'd, that this would be a Departure 


was given and therefore the Traverſe ſhould be by the Detendant ; becauſe when 
for the he pleads other Leaſe than that on which the Plainriff declared he 


. ſhould traverſe the Leaſe upon which the Plaintiff declared, viz. he 


dant had ſhould have pleaded the Leaſe of Wh. Acre abſque hoc, that he demiſed 
not con- the 4 Acres tantum : And of this Opinion was the Court, and gave ]udg- 
goo . ment tor the Plaintiff. Lev. 263. Hill. 20 & 21 Car. 2. B. R. Salmon v. 
hoc, that Smith. 


the Plaintiff 
had demiſed Modo & Forma. Saund. 206. S. C. adjudged accordingly. But Saunders who at- 


gued for the Defendant, ſays at the End of his Report of the Caſe that it ſeems to him that the leaving 
the Matter at large in the Plea, and ſo for the Traverſe to come of the Part of the Plaintiff in his Re. 
plication would have been the moſt apt «nd ſubſtantial Manner of Pleading ; but that the Court was of 


another Opinion, as he had before reported. 


(E.b) How much. 


Br. Reple- 1, 17 Forcible Entry the Declaration was of 2 Houſes, and 100 Acres 0 
ne Land, the Defendant ſaid that A. B. was ſeiſed of the Manor ꝙ D. 


3 of which the Houſes and Land is Parcel, and conveyed himſelf to it by Noni, 


may be that 


he who died 41d Eſcheat of the Manor, and gave Colour of the Houſes and Land ©) 
ſeiſed of the and the Plaintiff intitled himſelf to the Manor, and ſo he was ſeiſed of the 
LING = Houſes and Land till by the Defendant diſſeiſed, and travers'd the Dig 

ſeiſed of the Tenant [of] the Defendant of the Houſes and Land alleg d inthe 


not die ſeiſed ; b 3 
of the Ma. Bar of the Eſc heat, and did not anſwer to the entire Manor, as his Titk 7 


N 4 &. : - : 
. 
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7 the Premiſſes ; and yet well, per Judicium. Br. Traverſe per &c. pl. ry # long: the 
1 CR 1 | only of the 
Houſe and Lands, —— And he need not traverſe, but only that of <vhich he complains who brought the Ac- 
, and it may be that the Houſe and Land were Parcel of the Manor at one Time and not at another. 
br Traverſe per &c. pl. 156. cites 36 H. 6. 19. ; | ys 
Tut where a Fine is levied of the Manor, and he brings Scire Facias of 3 Acres Parcel, there it is other- 
viſe; for be alleges the entire Manor to be in the Fine. Br. ibid. 


——— — 


2. A Man may traverſe wore than is alleged ; Per Wangf. Br. Traverſe Fir where 
per &c. pl. 26. cites 33 H. 6. 49. one alleges 


| | a Condition or 
Arbitrement to conſiſt in one Point, the other Party may ſay that it vas upon this Condition and another, and 


ſhe <chat, abſque hoc, that it «vas upen the one only, or that they arbitrated this Point, and another abſque 
hoc, that they arbitrated this Point only. Br. ibid. | 

Ind in Waſte by the Heir, it the Tenant alleges Grant of the Reverſion by the Father in his Life, to which 
je attorn'd, the Plaintiff may fay be did not attorn in the Life of bis Father. Br. ibid. | 

And in Aſſiſe, if the Tenant pleads that his Father was ſeiſed in Fee, and died by Proteftation ſeiſed, the 
Plaintiff may make Title by a Stranger, abſque hoc, that the Father of the Tenant ever any thing had. Br. 


ibid, —And it is ſaid P. 38. H. 8. that he may ſay abſque hoc, that the Father <uas ſeiſed in Fee &c. ibid. 
—-—-Heath's Max. 116. cap. 5. cites S. C. 


$ where a Writ of Prwilege was brought by the Defendant in Treſpaſs as Servant of an Officer of the 
Exchequer ; the Plaintiff replied, that the Defendant was Servant in Husbandry, abſque hoc, that he is a 


Servant attending at the Office. And Priſot held this a good Iſſue; And none but Laken denied it. Br: 


Traverſe per &c pl. 27. cites 34 H. 6. 15. But Brooke makes a Quære if he ought not to traverſe, 
abſque hoc, that the Privilege extends to all the Servants, prout &c. 


z. Where the Fu/tification goes to a Time and Place not alleg'd by the 
Plaintiff, there muſt be a Traverſe of both. 2 Mod. 68. Hill. 28 & 29 
Car. 2. C. B. Wine v. Rider. 

4. Fudgment was given in Debt in C. B. The Defendant brought 
Writ of Error, and aſſigned the Want of an Original, to which the Defen- 
gant in Error pleaded a Releaſe of Errors. The Plaintiff in Error replies, that 
Defendant had obtain'd two Fudgments againſt him in the'ſame Term, and 
traverſed that the Releaſe of Errors pleaded was a Releaſe of Errors in that 
Tudgment of which the Writ of Error was now brought. Holt Ch. J. ſaid 
the Plea is good now, after the Releaſe is ſer out upon Oyer; for now 
it appears to be a Releaſe of this Judgment, and ir ſhall not be intended 
that there was another Judgment berween the ſame Parties of the ſame 
Term. And your Replication is not good; for if there were another 
ſudgment to which this Releaſe might be applied, you ſhould have 
pleaded ir ſpecially and certainly, and have averr'd, that this Releaſe 
was a Releaſe of the Errors in that Judgment, and ſo have given the 
Plaintiff an Opportunity of anſwering that Judgment, as oy pleading 
Nul tiel Record; tor if there be no ſuch Record, the very Foundation 
of your Replication is gone; forif there be no other Judgment, this Re- 
leaſe releaſes this Judgment, and the Traverſe is ot a Thing in the Air. 
2 Ld. Ray m. Rep. 1054, 1055. Mich. 3 Ann. Davenant v. Raftor. 


— 0 


* — 


— 


(F. b) hat muſt be alleged, tho it be not traverſable. 


I, 1 N Formedon the Explees ought to be alleged, for otherwiſe the Br. Attach- 
| Count is not good; and yet when they are alleged they are not tra- ment ſur 
derſable. Per Martin. Br. Explees, pl. 6. cites 9 H. 6. 61. P . 
2. Attachment upon a Prohibition, the Writ was tenuit placitum contra g’ mw 
Prokubitionem noſtram, and did not count that Prohibition was delivered to 
ihe Defendant, by which the Defendant demanded Judgment of the 
Count tor this Default; and per Cur. he ought to count it; and yet it is 
not traverſable. Br. Attachment fur Prohibition, pl. 1. cites 9 H. 6. 61. 
3. In Formedon in Remainder, Deed of Remainder ought to be ſhewn, 


ard yet it is not traverſable. Br. Traverſe per &c. pl. 324. cites 14 H. 


b. 1. 
4. He 
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Fo where in 
Caſe upon 
an Indebita- 
tus, the 
Conſideration 
was executed, 


do not re-enter, but in Pleading I ought to allege Re-entry ; 


Traverſe. 2 
4. He who prays to be received ought to ſhew Cauſe and if 1 
not ſufficient the Demandant may demur; and yet he ſhall not traverſe the Gs 


As a Man may demur for a Thing tormal, as the Year and Day in Tre 
paſs, and yet they are not traverſable. Br. Reſceit, pl. 133. Cites 32H 


6. 12. 
5. If a Man diſſeiſes me I may have Treſpaſs for the meſne Profits thy x 


| but this fpal 
not be traverſed ; quod nota per Pigot, and none denied it. Br. Tra. 


verſe per &c. pl. 131. cites 9 E. 4. 38. at the End. 

6. In Replevin, if the Defendant ſays that he took them in another P/ 
than where the Plaintiff counts, it is no Plea if he does not ſhew Ca; i; ce 
the taking, as to make Avowry &c. and there the Cauſe or Matter of 0 
Avowry ſhall not be travers d, but the Iſſue ſhall be taken upon the Place 


Quod nora; Iſſue tender*d, which ſhall not be tried. Br. Replevin, pl, 
45. cites 21 E. 4. 64 


5. Condition of an Obligation was, that the Obligor ſhould not enter g. 
claim ſuch a A and the Defendant ſaid that he did not enter nor claim 
Keble ſaid he claim'd, Priſt. Per Brian, You ought 0 ſay that he came | 
to the Land, and claim'd the Land, and entered into it, and yet nothing of 
the Entry ſhall be travers d, but only the Claim; Quod nota. Brooke make 
a Quzre of this Opinion; for there he alleges both Points of the Condi. 
tion &c. Br. Conditions, pl. 130. cites 4 H. J. 13. 

8. The Con/ideration in an Action upon the Caſe is material, but not tra. 
verſable; Fer Wray and Fenner Juſtices, Cro. E. 201. pl. 27, Mich, 32 
& 33 Eliz. B. R. in Caſe of Smith v. Hitchcock. | 


it is not traverſable, Ibid, cites 5 H. 7. 21 H. ). 13. 


9. Sin an Action ſur Trover, the Converſion is material, but not tra- 
verſable; Per Wray and Fenner J. Cro. E. 201. pl. 27. in Cafe of Smith 
v. Hitchcock. 

10. Treſpaſs for killing &c. a tame Deer; the Defendant pleaded in Bar 
that he was poſſeſs'd of ſuch Lands tor a Term of Years, and that a ſtray 
Deer came thereon, aud that he not knowing it to be a tame Deer, killed it 
Duz eft eadem interfectio &c. And upon Demurrer the Court inclined, 
that the Plaintiff ſbould have averr'd in his Count that the Defendant knew 
the Deer to be tame, otherwiſe they inclined that he is excuſable; but 
afterwards they ordered the Declaration to be amended, and Defendant 
to plead Not guilty. 2 Lutw. 1359. Paſch. 3 Jac. Atkinſon v. Hunter. 


— —— — 2 


— 
* 


(G. b) JVhat Thing ir traverſable in one Action which 


1s not ſo in another Action. 


1. A Nuuity. Per Danby, Priſot, and others, Anno 30 H. 6. A Par. 

X /on ſhall have Aid of the Patron without Canſe ſhewn, otherwiſe 
than to lay that B. was ſeiſed of the Manor of D. to which the Advouſon 
was appendant, and preſented him, and that he found the Church diſcharg's 
&c. and pray'd Aid; and the Cauſe is not traverſable where he ſhews 
Cauſe, as it ſhall be where Land is demanded againſt Tenant for Life; for 


he ſhall ſhew Cauſe, and the Caule is traverſable of the Aid, and not in 


Writ of Annuiry ; Note the Diverſity. Br. Aid, pl. 89. cites 22 Hl. 

6. 47. 
2. Replevin. The Defendant makes Conuſance as Bailiff to J. S. Tie 
Plaintiff traverſes, abſque hoc that he is Bailiff « The Defendant Gamers 
al 
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—— a . * 5 . 
and judgment tor him; for the Difference is between Treſpaſs and Reple- 
„un. In che former ſuch a Traverſe may be taken, but nor in the later. 
' Ld. Raym. Rep. 233. Trin. 9 W. 3. Harriſon v. Britton. | 
A Preſeatment in a Court Leet is traverſable, but no Action lies 
againſt the Ste ward, for 3 Proceſs upon it. Such Preſentment is 
raverſable in Replevin, not in Treſpaſs, nor in Action againſt the Fudge. 
Ld. Raym. Rep. 470. Eaſt. 11 W. 3. in Caſe of Groenvelrt v. Dr. Bur- 


nel & al. 


_ ———————— 


( H. b) By what IY/ords, or what will amount to a 
Traverſe. 


. HE Words Abſque hoc are not neceſſary. See Saund. 22. in the 
Caſe of Benner v. Filkins. 
2. Et non Virtute Warranti &c. See Saund. 21, 22. Mich. 18 Car. 2. 


Bennet v. Filkins. 
3. Non Antea in ſome Caſes will make a Traverſe ; Per Holt Ch. J. See 2 Salk. 


Ld. Raym. Rep. 349, 356. in Caſe of Pullen v. Benſon. A pl. 2. 
i; | | See (E) pl. 
Partes Finis ni hil habuerunt &c. 1s a ſufficient Denial of the Seiſin 5- S. C. 
alleg'd at the Time of the Fine, and is a Traverſe in Effect, tho? not in- 
duc d with the formal Words of Abſque hoc &c. 2 Lutw. 1625. Trin. 
1 Ann. in ſome Obſervations of the Reporter on the Caſe of Walters v. 
Hodges. : 
5. Non Aſſumpfit, and Non eſt Factum, are both of them Pleas which 
traverſe Matters in thoſe reſpective Actions thar are pleaded by Way of 
Recital; Per Parker Ch. J. 10 Mod. 191. Mich. 12 Ann. B. R. Seſtern 


v. Cibber. 
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J. b) Aliter, vel alio Modo. Good or Neceſſary, in what 
Caſes. 
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EBT againſt Executors, who ſaid that the Party died Iuteſtate, and 8 P. Heath's 
the Ordinary committed the Adminiſtration to N. and they as Servants Max. 118. 
N. ſold the Goods, and render'd to him an Account, abſque hoc that they r 
2 in other Manner. Br. Traverſe per &c. pl. 379. cites 31 H. Wan 

I 
2. Debt againſt the Marſhal, upon an Eſcape of one T. who was con- And it was 
demned to the Plaintiff in Aſſiſe in 10 l. and brought Writ of Error; and faid that if 
the Judgment was affirm'd, and he committed ro the Marſhalſea, and e's 7 0 | 
lutfered ro eſcape, the Defendant ſaid that a great Number of the King's ML 
Enemies broke the Priſon, and took them out, abſque hoc that be eſcaped ali- it, he ſpall 

ter, vel alio modo. And the Opinion was, that it is no Plea, if he does not ſhe (ume cf. 
ſay that they were ſtrange Enemies, as of France &. For it they were of 1 
i.ngland, he may have his Recompence, and if they were Strangers, the jo, 
Plea is good withour any Sans ceo; & adjornatur. Br. Dette, pl. 22. fecerunt &C. 
cites 33 H. 6. 1. Ibid. 

3. Treſpaſs of Graſs cut, the Defendant juſ*i/ied, becauſe he was ſeiſed of 

a Houſe, ani 100 Acres in Fee, to which he and all thoſe whoſe Baue & 6 

| s EL | | ave 
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406 Traverſe. 


have had Common appendant in 40 Acres, of which the Place where &c. w/ 
all manner of Beaſts &c. Littleton proteſlando that he has not &c 0 
Pro placito, that he has Common there, as Jong as he and thoſe &c. del, 
the Houſe aforeſaid, with their Beaſt levant and conchant, and not other 5 
and that at the Time of the Treſpaſs the Defendant was not dwelling in je ; 
ſaid Houſe, abſque hoc that he, and thoſe whoſe Eſtate &c. have had ns 
mon in any ther Ferm. Per Priſot, He ought to traverſe here; tor whe, 
the Plaintiff confeſſes as much as the Defendant alleges, and more, he = 
not traverie ; but as here he has [not conteſs'd © ol as the Dete 
dant has alleg'd; tor he alleg'd all Times, and the Plaintiff did not cate, 
but during the Time that the Defendant awelt in the Houſe, but this Ir : 
verſe abſque hoc that he has Common in any other Manner, is not Sie 
quod Curia conceſſit, by which he travers*d abſque hoc that he has Cy. 
mon there Mono & Forma, prout &c. and the others econtra, Quere of 
rhe Diverſity of thoſe Traverſes well. Br. Traverſe per &c. pl, 1 
Cites 37 1 8. 34. 1 | i 
Heath's 4. Treſpaſs upon the 5 R. the Defendant juftified, becauſe Diftr 
Max. 118. W againſt The Plaintiff in the Court of 25 he at 15 R 
S6 ee Bailiff aided him to aiftrain, which is the ſame Entry of which &c. and 
9 8 no Plea by 2 Juſtices, becauſe he claims nothing in the Soil by ſuch Entry 
by which he ſaid further, ab/que hoc that he entered in any other Manner: 
and then a good Plea, Per Coke Juſtice; tor the general Iſſue is obſcure 
to the Lay Jury, but Aſhton and Markham contra; for Per Needham 
he ſhall ſay ab/que hoc that he entered as the Writ ſuppoſes; and Aſhton con. 
tra, and that he ſhall have the General Iſſue, and give the Matter in Edi. 
dence. Br. Traverſe per &c. pl. 215. cites 4 E. 4. 13. 

5. Treſpaſs upon 5 R. 2. the Defendant juftified his Entry into the Land 
to make Withernam by Precept &c. abſque hoc that he entred in other Man- 
ner; and held no Plea becauſe he did not anſwer to the Entry and Expul. 

fron of the Plaintiff, by which he ſaid Abſque hoc, that he entred as the 

Writ ſuppoſes : And the Plaintiff impar['d ; tor this laſt Plea was held a 

good Plea by the Juſtices. Br. Traverſe per &c. pl. 192. cites 5 E. 4. 26, 

5 34. quod nota. | _ 

Son An- 6. An Abbot by Name of the Abbot of D. recovered an Annuity againſt a 

3 Vicar, the Defendant died, and the Abbot brought ire facias againſt the 

St. John of Succeſſor, who [aid that where the Abbot recovered by Preſcription by Name 

Jeruſalem of Abbot, he ſaid that the Abbot had the Annuity, as Parſon Imparſonee f 

in England JF and ſo the Recovery not naming him Parſon void and null in Law; 

4 Preſcrip- and becauſe he did not ſay Abſque hoc that the Abbor had other An- 
ion; the a 18. . | 

Defendant nuity, therefore no Plea per Judicium ; for it may be that he Wo 

pleaded that Annuities, the one as Abbot and the other as Parſon. Br. Traverſe her 


he is Parſon &c. pl. 305. Cites 10 E. 4. 16. 

Imparſonee of | 

C. and that he and his Predeceſſors have uſed to pay it as Parſons of C. and not as Priors, abſque hoc that! tle 
Plaintiff has been ſeiſed of any Annuity in other Manner; and after he ſaid, abſque hoc that the Plaintiff or his 
Predeceſſor have been ſcijed of any Annuity other than this Annuity ; Judgment 4; the Writ, and this was ſaid 
a perilous Iflue, by which he ſaid que hoc that he <vas ſeiſed of this Annuity in other manner, Priſt; & 
adjornatur ; and this a good Plea that he is charg'd as Parſon, and not as | © > for otherwiſe he may 
be doubly charg'd with two Annuities. Br. Traverſe per &c. pl. 280. cites 22 E.4. 43. 44. 


3 


So in Debt J. The Traverſe Aliter, vel alio Modo, fhall never anſwer to the Tint, 


noun rope but to the Manner of the Converſion. Cro. E. 434. pl. 43. Mich. 37 & 


December, 38 Eliz. B. R. in an Action of Trover &c. Aſcue v. Saunderſon. 

the Defen- 

dant pleaded the Eſcape the 16th December, and a Re- taking upon Freſh Suit the 17th December, and 
that he retained him, abſque hoc that he is guilty Aliter, vel alio Modo; It was moved that this Tr2- 
verſe of Aliter, vel alio Modo, anſwers not to the Time, but to the Manner of any Ting alleged ; and 
cited 33 H. 6. 28. and 37 H. 6. 67 And of that Opinion were all the Juſtices at this Time, beſides 
Popham, that the Plea was ill for that Cauſe ; but adjornatur. Cro. E. 439. pl. 55. Mich. 57 & 38 


So in Treſpaſs for Breaking and Entring his Houſe at Norwich, onthe 1 oth Day of November &c. tle 


Defendant juſtified by a Proceſs out of an Inferior Court, by Virtue whereof he entred the Houle en - 
| | 5 ein 


% 


'# 
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— | e ty Alites 

amber &c. Ouæ eſt eadem Fractio & Intruſio, and then travers d that be was guilty Aliter 
1h 1 <a Heels Demurrer, and ſhewing this for Cauſe, the Plea was adjudged ill; 
2 by all, as well at Bar as at Bench, that the Traverſe Aliter vel alio Modo, does not extend to 
an 


Time, but to the Manner of doing the Thing. 2 Lutw. 1457. Hill. 9 W. 3. Hargrave v. Ward. 
, | | | 


ident for uſing a Trade at H. in Suffolk, not having ſerved an Ap- 
£ to 7 Tj 0 &c. The Defendant pleaded the Cuſtom of London 
4 buy and ſell any where, and that he being a Citizen and Freeman ot Lon- 
don, did reſide at E. to buy and ſell Goods prout ei bene licuit, which ts 
the ſame ig the Trade, as in the Indictment, abſque hoc that he uſed 
ir Aliter, vel alio Modo; The Court held the Traverſe and Plea ill. The 
Reporter in a Nota ſays he thinks the Plea ill, becauſe the Defendant 
hid confeſs?d the Uſing the Trade, and yet has travers'd abſque hoc that 
he us'd the Trade Aliter, vel alio Modo; which he ſays is idle and ab- 
ſurd to traverſe the uſing the Trade Aliter, vel al io Modo ; for he was 
not charg'd by the Indictment of ating it Aliter, vel alio Modo; and 
therefore the Traverſe ought to have been omitted. Saund. 311, 312. 
Mich. 21 Car. 2. The King v. Kilderby. 
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Neceſſary, or good. In what ses (g ol: 
Cales. Notes, and 
| pl. 5. and 
(M. a) 
1. IN Avowry, if the Plaintiff agrees with the Avowant in the Services, 
but varies in the ©uality of the Land, the Traverſe may be Abſque 
hoc that he holds Modo & Forma. 9 Rep. 35. b. in Bucknal's Caſe 
cites it as reſolved 5 H. 5. 4 b, 
2. Annuity of 10 5. the Plaintiff counted by Preſcription, the Defendant 
ſaid that he held the Advowſon of B. of him by the 10s. which is the ſame 
Rent now in Demand; judgment of the Writ, and he was put to anſwer 
over; tor it is only Argument. Br. Traverſe per &c. pl. 23. cites 33 
H. 6. 27. 
3. By which he ſaid that he held 3 Acres of Land in B. and the Advow- 
{on of B. of the Plaintiff by 10 s. which is the ſame Rent of which the 
Plaintiff demands the Arrears, abſque hoc that the Plaintiff and his Pre- 
 deceſſors Time out of Mind &c. were ſeiſed of any yearly Rent of 10 8. except of 
the ſaid Rent 4 10s. for the ſaid Advowſon and 3 Acres, & hoc &c. and 
the Plaintiff demurr'd, and the beſt Opinion was that the Traverſe is not 
good; for he ought to have concluded with Modo & Forma, and not 
with an Except of &c. For this 1s repugnant to his Plea; for the 
* and the other is Annual. Br. Traverſe per &c. pl. 23. cites 33 
„6. 2. Ly | | | 
4. Debt upon an Obligation with Condition to ſtand to the Award, fo For in Aſſiſe; 
that it le made before Octab. Mich. &c. the Defendant ſaid that the Arbi- it the Defen- 
trators ſuch a Day before the ſaid Octab. made ſuch Award &c. which the _ Rows 
Defendant was ready to perform, in caſe the Plaintiff would perform his Part; jr ncaa 
to which the Plaintiff ſaid that after the making of the Obligation, and and the 
before the ſaid Octab. Mich. and before the Day whereof the Plaintiff ſpeaks, Plaintiff 
viz. ſuch another Day, they made Award &c. and ſhewed what, which . wh 7 
be was ready to have performed, in caſe the Defendant would have performed 1, fi by the 
his Part; and the Defendant maintained his Plea, abſque hoc quod fecerunt ſame Stran- 
'alia Arbitrium, & Fudlicium qualia &c. and ſo to Iſſue, and it was Jeo- ger before the 
tail per Judicium Cur. For thoſe Words Talia qualia, go only to the Matter, Har og 
and not to the Time, where it ought to have been to the Time only; and there- j,,z, ir is a 
lore he gt to have ſaid atſque hoc that they awarded Modo & Forma, cr good Repli- | 
| | | abſque 


(K. b) Modo & Forma. 
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Traverſe. 


cation for 


the Defen- 
dant to ſay 


abſque hoc that they awarded before the Day in the Bar ; uod nota, p. 
Traverſe per &c. pl. 24. cites 33 H. 6. 28. ; 8 Br, 


as before abſqne hoc that he infeoff d the Plaintiff Modo & Forma; for this goes to the Time and to 23 
alſo, viz.. it goes to all. But ſee Modo & Forma in Littleton Contra in Abridgment thereto” 


Traverſe per &c. pl. 24. cites 33 H. 6. 28. 


5. Treſpaſs f Shovelers and Herns taken ; the Defendant ſaid that 11, 
Place &c. is 20 Acres, which the Plaintiff leaſed to him for 20 Years, 45 
the Herns and Shovelers bred there, and he took them. The Plaintiff ſad 
That the Place is named the Park of D. which he leaſed to the Defendant 
except the Woods and Underwoods, and the Herns and Shovelers bred in they 


and the Detendant took them, of which he brought his Action, abſque 
Hoc that he leaſed as the Defendant ſuppoſes &c. Br. Traverſe per &c. pl, 


112. Cites 14 H.8. 1. 

6. In Replevin the Defendant made Conuſance as Bailiff to E. for thu 
the Place where was Parcel of the Manor of Z. whereof the Archliſhop of 
York, and others were ſeiſed in Fee, and 3 Fune 11 H. 8. by Deed — 
granted a Rent-charge to H. 8. and ſo derived a Title under that Grant, and 
avou*d the taking for Arrears of Rent; The Plaintiff confeſs'd the Seiſin of 
the Archbiſhop &c. and ſaid that 4 Funii 11 H. 8. they made a Feoffment i; 
F. who licenſed the Plaintiff to put in his Cattle, ab/que hoc that they z 
Funii 11 H. 8. granted the Rent-charge to the King Modo & Forma, prout ; 
the Detendants rejoin that they did grant to the King the Rent-charge Mach 
& Forma. The Jury found that they were ſeiſed, and by their Deed 
dated 3 Junii, and inrolFd ) Junii, granted the Rent to the King &c. and 
adjudg'd for the Detendant, becauſe the Iſſue was joined upon the Grant 
Modo & Forma, and not upon the Day, as was offered by the Traverſe ; 
and the Matter found is generally as alleg'd, and Modo & Forma goes 
only to What is material, and nothing by the Verdict appears to be inter- 
vening after the zd Day, and before the 7th when the Deed was inrol d, 
and then it is a good Grant of the 3d of June. Hutt. 120. Mich. 8 Car. 
Hickes v. Mountord. 


1 
* 


See (R) pla. (L. b) Traverſe por a Traverſe, Neceſſary or good or not. 


Heath's 


Max. 123. 


Cap 5. 
cites 8. C. 


I. Ræcipe quod reddat againſt 2, the one pleaded Non-tenare, and the 
other Fuintenancy with a Stranger, abſque hoc that the other named 
in the Writ any thing has; the Demandant ſhall ſay that both named in the 
Writ are Tenants, as the Writ ſuppoſes, abſque hoc that the Stranger an 
Thing has, and ſo Traverſe upon Traverſe. Br. Traverſe per &c. pl. 
351. cites 9 H. 6. 1. 2. q 
2. Where the Tenants firſt have taken a Traverſe, there is no need for 
the Demandant to take other Traverſe; tor one Traverſe ſuffices to make 
the Iſſue. Br. Maintenance de Brief, pl. 2. cites 34 H. 6. 16. 
3 TN of cutting Wood the 1/t Day of Auguſt, the Defendant juſti. 


fied by Preſcription, that the Lords of the Manor of D. have uſed to have 20 


Load of Wood there annually, between Michaelmas and Chriſtmas; and he 
being Lord of D. cut the 20th of October, between Michaelmas and Chriſt- 
mas, abſque hoc that he is guilty before Michaelmas, and after Chriſtmas 3 
the Plaintiff ſaid that he cut as in the Declaration, and travers d the Pre- 


ſeription of the 20 Load Modo E Forma. And well per Cur. For where thc 


Defendant alleges Title, the Plaintiff ſhall not be compell'd to maintain his 
Day, if the Defendant has no ſuch Title, and ſo he has Election to maln. 
tain his Day, or to traverſe the Title of the Defendant. And ſo ſee Traverſe 
upon Traverſe per &c. pl. 304. cites 10 E. 4. 2. 

5 4 Tre- 
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I Traverſe upon a Traverſe was adjudg'd good, where the Place is Poph. _ 
| s in Falſe Impriſonment in the Ward of F. in London. The $; © and per 


material; as in E n ; The Curt fe 
Delendant juſtified by Recovery in Debt, and Writ of Execution in 8 ye. 


Sandwich in Kent, and the Taking and Impriſonment there, Abſque ter alleged 
hoc, that he is Guilty in London. The Plaintiff replied, that he is in the Fo- 
Guilty in London; abſque hoc, that there is ſuch Record in Sandwich. : 3 
, Mi ö 1. 10! Sd Iatles, 
Mo. 350. pl- 469. Mich. 35 & 36 Eliz. Paramour v. Verwold. the Plaistitr 
| | may main- 
min his Action, and traverſe that Special Matter; and in ſuch Caſe a Traverſe on a Traverſc is good, 
when Talſety is ſed to ouft the Plaintiff of the Benefit which the Law gives him. Cro. E. 418. YT 13. 
C accordingly, per tot. Cur. - o. 603. pl. 854. S. C. but not S. P. 2 And. 151. pl. 85. 


$ C. but not 8. P. l 


5. Traverſe upon a Traverſe, is only where the Matter traverſed is but 
Inducement. Hutt. 97. per Cur, Hill. 3 Car. in the Caſe of Chichley v. 

Bp. of Ely and Thompſon. | EO | ; 

6. There zever ſhall be a Traverſe upon a Traverſe, but where the Tra- S. C cited 
verſe in the Bar takes from the Plaintiff the Liberty of his Action, for the 187 in * 
Place or Time, or ſuch like, There the Plaintiff may maintain his Action of Stroud v. 
for the Place or Time, and may traverſe the Inducement to the Tra- the Bp. of 
verſe, and needs not to join with the Defendant in the Traverſe; but at bath and 
his Pleaſure may do the one or the other. But when the Inducement is 2 and 
malle and concluded with a Traverſe of a Title ſhewn by the Plaintiff, there 8 © N | 
the Plaintiff is enforced to maintain his Title, and not to traverſe the in Totidem 
Inducement to the Traverſe. Arg, cites 10 Ed. 4. 3. & 49. 12 Ed. 4. 6. Verbs, Arg. 
2 Ric. 3. Title Iſſue 121. Dyer 107. And ot this Opinion was the = omg 
whole Court. Cro. Car. 105. Hill. 3 Car. C. B. in Caſe of the Lady the Caſe of 


Chicheſley v. Thompſon and the Biſhop of Ely. Crane v. 
F | the Biſhop 
of Norwich, Reeve, and Dubourdicu. 


7. Treſpaſs de Clauſe Fracto. The Defendant j1/tifes his Entry by 
the Command of F. F. The Plaintiff replies, that J. F. was ſeiſed in Fee, 
and let unto him at Will, and traverſes the Command of J. S. The Defen- 
daat maintains, that J. S. commanded him to enter, and that he enter'd 
by his Command, and traverſes the Leaſe at Mill. And hereupon it being 
demurr'd, *rwas adjudged tor the Plaintiff, that the Command was tra- 
verſable; and that the Detendant's Rejoinder to make a Traverſe upon 
a Traverſe, as this Caſe is, was not good ; wherefore Judgment was 
given tor the Plaintiff, Cro. C. 586. pl. 5. Trin. 16 Car. B. R. Thorn 
. Shering. — And cites Paſch. 38 Eliz. in Parker's Cale ad- 
judged, that the Command is traverſable. | 1 
8. A Traverſe ought not regularly to be taken upon a Traverſe. But Lev. 192. 
the Difference is where the firſt Traverſe is good, and taken to the material Mich. 18 


Point, and goes to the Subſtance of the Action, then there ſhall be no 8 2. B. R. 


other Traverſe taken after. But where the firſt Traverſe is idle, and not . Vo 869. 
well taken, nor pertinent to the Matter, there, to that which was fuffi- pl. 1207. 

ciently confeſs'd and avoided before, the other Party may well take an- S. C 
other Traverſe, after ſuch immaterial Traverſe taken before. Per Saun- Hob 101. 


ders, Arg. Saund. 22. in Caſe of Bennet v. Filkins, and cited the Caſe 8. 5 per 
of * Digby v. Fitzherbert. Cur. Id. 
Raym. Rep. 


121. Mich. 8 W. 3. in Caſe of Serle v. Parſord, cites Co. Litr. 282. b. Cro. E. 99. Inglebath v. 
ones, and 437. Bateman v. Spring. 


Hunkley. 
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Traverſe. 


not recover by the Weakneſs of his Ticle, bur by the Strength of your 


Church was full by Collation. The Detendant rejoins Froreſtando, that 


own. 2. If the Plaintiff ſhould make it appear, that the Detendanr 
Title is not good, and make no Title for himſelt, the Court could 
have no Inducement to give Judgment for him, Quia in æquali jure m 
lior eſt conditio poffidentis. 3. It would be to no End tor the Plain, 
tiff to fer forth any Title at all, if he can force the Defendant to ok 
out his Title, and is not bound to make good his own. And theſe Re k 
tons hold as well in the Caſe of the King as of a common Perſon : at 
Vaughan Ch. J. Freem. Rep. J. pl. 6. Mich. 1670. in Caſe of the 7x 
v. Hinckley. > 

10. Where a Traverſe is not good without à Special Inducement, there , 
Traverſe may be to that Inducement ; As in Treſpaſs, where the Jug. 
fication is local by Virtue of his Office, or the like; and in Hobart in 
Digby and Fitzherbert's Caſe ; per Hale Ch. J. 1 Vent. 248. Mich 
25 Car. 2. B. R. in Caſe of Hinchman v. Iles. 

It. Treſpaſs againft A. B. C. D. and E. for breaking his Cliſe, and tat. 
ing his Fiſh in his ſeveral and tree Fiſhery ; A. B. C. and D. plead Ng 
guilty, E. juſtified ; tor that D. was ſeiſed in Fee of a Cloſe next the Plain. 
ziff*s Cloſe, and ſo preſcribes to have the ſole Fiſhing in the River which run; 
by the ſaid Cloſes, with Liberty to enter the Plaintiff's Cloſe the better to carry 
on the Fiſhing ; and that he as Servant of D. and by his Command, did ei. 
ter &c. abſque hoc that he was guilty Aliter, vel alio modo. The Plaintif 
replied De injuria ſua propria, abſque hoc that D. his Mafter has the Holt 
Fiſhing It was argued that the 1'raverſe in the Plea was immaterial , 
for having anſwered the Declaration fully in alleging a Right to the 
Sole Fiſhing and Entry into the Plaintiff's Cloſe, it is inſignificant atter. 
wards to traverſe that he is guilty Aliter vel alio modo. And the Plain. 
tiff had Judgment by the Opinion of the whole Court; for the Traverſe 
in the Plea is naught, becauſe where the Juſtification goes to a Time and 
Place not alleg*d by the Plaintiff, there mutt be a Traverſe of both; and 
as to the Replication they held it good, and that the Detendant ought 
to have travers'd the Plaintiff's Free Fithery, as alleged by him, which 
not having done, the Plea is ill. 2 Mod. 67. Hill. 27 & 28 Car. 2. C. B. 
Wine v. Rider. | 

12. In Ota. Imp. the Plaintiff alleged, that H. ſciſed in Fee of the 
Manor of D. to which the Advowſon was Appendant, preſented F. F. and 
then granted the next Avoidance to the Plaintiff ; and that . F. being dt, 
it belongs to him to preſent. The Biſhop claims nothing bur as Ordinary; 
bur the Incumbent pleads, that at the bringing the Writ the Church was fil 
by Collation of the Biſhop on a Lapſe. The Plaintiff replied, that H. jeiſed 
as before, did Tali Die & Anno preſent him as Clerk, abſque hoc, that thi 


the Church was full Tali Die; tor Plea faith, that it was full of the l- 
lation of the Biſhop tali Die, abſque hoc, that H. did tali Die &c. preſent 
the Plaintiff &c. and ſo traverſed the Plaintiff's Inducement to his Tra- 
verſe. It was argued, that the Rejoinder was not good; for that when 
Defendant pleads a Matter in Bar, and the Plainriif hath traverſed the 
fame, the Befendant ſhould take Iſſue upon that Traverſe, and fo main- 
tain his Bar, which he has departed from by traverſing another Matter. 
And the Court held the payer, not good. 2 Mod. 183. Hill. 28 & 
29 Car. 2. C. B. Stroud v. the Biſhop of Bath and Wells and Sir Geo. 
Horner. 

13. Where a Traverſe in the Bar is idle and frivolous, the Plaintiff 1) 
well traverſe the Subſtance of the Matter of the Bar._— As in Debt on 
Specialty, wherein the Detendant bound himſelf to pay the Plaintiff 
200 1. when demanded, if he did not marry her; and affiga'd the 
Breach, that ſhe had tender d herſelf to marry the Defendant, but that he 
refuſed, and after married another Woman. The Detendanr pleaded, that 
after giving the Specialty, he offer d to marry the Plaintiff, and 4000 

uſed; 


» 2 ** _— 


„ ITraverſe. 


7% abſaue hoc, that he refuſed to take her for his Wife, before ſhe refuſed 

ms, 75 for her Husband. The Plaintiff replieu, — ſhe 9 | 
falf to marry the Defendant, abſque hoc, that the Defendant offer'd himſelf to 
arry the Plaintiff, & hoc &c. Upon Demurrer it was inſiſted, that 
95 Traverſe in the Replication was ill, becauſe the traverſed that which 
was Inducement of the Traverſe in the Bar; fo that it is a Traverſe 
non a Traverſe, which the Law will not allow. But it was anſwer'd, 
chat the Traverſe in the Bar is ill, becauſe too large ; it being of more 
chan is alleg'd in the Declaration, viz. Abſque hoc, Thar he refuſed ro 
take the Plaintiff for his Wife, before ſhe had refuſed to take him for 
her Husband, ſo that he intended to ae this Circumſtance of Time Par- 
cel of the Ine ; whereas ſuch Circumſtance is not alleged in the Declara- 
tion, nor any Affirmation, that Detendant had retuſed before Plaintiff 
had; and ſo the Traverſe in the Bar being idle, the Plaintiff might 
well traverſe the Subſtance of the Matter of the Bar; and of this Opi- 
nion was the Court, and Judgment for the Plaintiff. Carth. 99. Mich. 
IW & M. in C. B. Croſſe v. Hunt. | 
14. Where a Traverſe is merely Surpluſage, and. not neceſſary, as 
where one traverſes a Thing which he had before confeſs'd and avoided, the 
other Party may traverſe that Traverſe, and alſo the Inducement to it. 

Carth. 166. Mich. 2 W. & M. in B. R. Bradburn v. Kennerdale. 


. 


% 


(M. b) Two ſeveral Traverſes, or more. 


I. HRE E Traverſes were ſuffer'd in one Plea 70 4 Preſentment of Br. Iſſucs 
Nuſance, for not making a Bridge, by 3 Abſque hoc's; tor the Joines, pl. 
King was Party, and fo it is uted in the Exchequer at this Day, where 93;.ctes 


the king is Party; quod nota. Br. Traverſe per &c. pl. 301. cites 38 n 
Atl. 15. | ment Wasy 


| ; that the Ab- 
lt of D Tertenant of 40 Acres in D. and his Predeceſſors, and the Tertenants of the 40 Acres, and thoſe 
whoſe Eflate they have in the ſaid 40 Acres, have made ſuch a Bridge in D. And the Abbot came and tra- 
verſed the Preſentment, and ſaid, that M. N. and his Anceſtors, Tertenants of the Manor of W. &c. have uſed 
to make it Time out of Mind, abſque hoc, that the Abbot, or his Predeceſſors, or the Tertenants of the 40 Acres, 
or theſe whoſe Heſtate the Abbot has in the Land, have uſed to repair it Time out of Mind &c. prout &c. And 
the others e contra, and a good Iſſue; for theſe three Points ſhall be but one and the ſame Preſcription, 


and it was admitted without Exception. 


2. Action upon the Statute of Marlbridge, Anno 12. for diſtraining in Br. Iſſues 
the High Street &c. and detaining them till the Plaintiff mage Fine ; where _ 7 88 
this ſecond Point is not in the Statute, and yet the Defendant was compell'd to 2% 433 ſays, 
anſwer to both; by which he ſaid, that he took them in his Several Da- Quod nora, 
mage feaſant, abſque hoc, that he took them in the High Street; and abſque two Iſſues in 
hoc, that he detaind till he made Fine; and the lifue taken upon both. 04 222 
Br. Traverſe per &c. pl. 135. | Reaſon 

| | ooh . ſeems to be, 
becauſe they are ſeveral Treſpaſſes; and fo it was faid there, that the firſt Matter is by the ſaid Statute, 
and the other is by the Common Law, and yet the Joining both in the one Writ is good; for the one is 


- 


purſuant to the other. 


3. Ceſſavit that the Tenant Hell of him a Houſe and 20 Acres of Land, 

and ceaſed &ce. Detendant pleaded, rhar he held the 20th Part of a Houſe 

#n the ſame Vill, which is Part of the Land in Demand by Fealty and 2 

Pence; and another Parcel Hing in a Croft calld B. by Fealty, and a Penny 
for all Services ; and another Acre in the ſame Vill, and Parcel of the ſame 
Land in Demand by Fealty and a Penny, tor all Services; ab/que hee, _ 
| | | | the 
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Heath's 4. In Treſpaſs upon 5 R. 2. the Tenant pleaded Gift in Tail to hi; Fa. 


Max. 122. 


cap. - cites Ther, and gave Colour &c. And the Plaintiff pleaded Recovery againſt th, 
8. C. 


"the Premiſes are held by an entire Service, and abſque hoc that th 77 
held of him. Br. Traverſe per &c. pl. 122. cites 4 H. 6. 29. e reſt it 


Tenant in Tail by the Nefendant, upon a Voucher and Recovery in Pal, 
The Defendant ſaid, that after the Gift in Tail, and before the Reco, h 
his Father Tenant in Tail diſcontinued, and re-took another Tail, of which 
Eſtate he was ſeiſed at the Time of the Recovery, and died _— the Recs. 
veror enter d. Abſque hoc, that the Recoveror enter d in the Life of 7, 
Father, and abſque hoc, that his Father had other Effate at the Time of Dy 
Writ and Recovery, unleſs by the ſaid ſecond Tail; and abſque hoc, that 
the Recoveror was ſeiſed as in the Replication, and ſo the Recovery falſe and 
faint in Law, and all the three Traverſes permitted. Br. Traverſe per 


&c. pl. 244. cites 12 E. 4. 14. 19. 


(N. b) Parcel. Where one Thing being Parcel of am— 
ther Thing 1s traverſed, Hoa it may be. 


And ſo the 1. IN Treſpaſs the Defendant ſaid, that the Place is Parcel of ſuch a 
AIR Houſe, of which V. was ſeiſed, and infeoff "a P. who had Iſſue C. 
ſwer'd. Br. Au died ſeiſed; and C. as Son and Heir enter d, and infeoff d the Defendait, 
Repleader, and gave Colour by the firſt Feoffor. The Plaintiff ſaid, that he himſelf 
pl. 51. cites Was ee of a Lane of which the Place was Parcel, till the Defendant did 
S. C. the Treſpaſs, abſque hoc, that it was Parcel of the Houſe. And the De- 
| fendant ſaid, that it was Parcel in the Poſſeſſion of P. and ſo to Iſſue, and 
well, notwithſtanding that he did not ſay, that the Land deſcended to C. 

as Heir, and he enter d; tor this is all one, and to ſay that it was not 

Parcel in the Seiſin of P. is as well as if he had ſaid, that it was not 

Parcel at the Time of the Dying Seiſed of P. for this + goes to all his 

Seiſin. Br. Traverſe per &c. pl. 258. cites 3 E. 4. 25. 


6 = % _ 
— 


See (L)pl9. (O. b) Mithout making Title. In what Caſe it may be. 


See Vaugh. x, H who will take a Traverſe againſt the King, ſhall make 

64 Title. Br. Aſſiſe, pl. 459. cites 50 E. 3. and Firzh. Aſſiſe, 
442. 

Fr he is to 2. It was held by the Juſtices, that if in Treſpaſs the Defendant pleads 

recover only in Bar by Feoffment, the Plaintiff may traverſe the Bar generally without 


Damages, making Title to himſelf, as to ſay that he did the Treſpaſs, abſque hoc, that 


and no 


Franktene- he enfeoffed him. Br. Traverſe per &c. pl. 225. cites 10 E. 4. 8. 


ment. Br. | 
Traverſe per &c. pl. 225. cites 10 E. 4. 8. S. P. And ſo if the Defendant intitles himſelf by Gift 
in Tail or the like, per tot. Cur. except Brian. Contra in Aſſiſe. But the Law ſeems to be with Brian; 
for the Defendant is in Poſſeſſion, and therefore it ſeems that the Plaintiff ſhall make Title a inſt him, 
as well in Treſpaſs as in Atiſe. Br. Traverſe per &c. pl. 354. cites 18 E. 4. 10.—Heath's Max. 123. 
cap. 5. Cites 18 E. 4. 10. | 


If in Aſſiſe 3. But Contra in Aſſiſe, where he ſhall recover F ranktenement. Br. 


the Bar 1s | 5 
. Traverſe per &c. pl 225 cites 10 E. 4. 8. 


the Plaintiff may have the Aſſiſe without making Title; but if be makes Title which is not ſufficient, Han 
| W 


* ** 


Traverſe. 


— — Fry 


hich the Aſſiſe is awarded, and the Seiſin and diſſeiſin found; the Plaintiff ſhall not recover ; 


Opinion of all the Juſtices. Br. Repleder, pl. 63. cites 11 H. 7. 28. 

In Replevin &c. tis ſufficient for the Avowant to plead his Freehold; 
bur if the Plaintiff will traverſe it, he. muſt make a Title to himſelf, per Cur. 
(Anderfon abſenre.) Bur per Peryam, it 18 not ſufficient ro make it of 
bis own Seiſin; but it muſt be Paramount. Goldsb. 65. pl. 6. Mich. 
29 & 30 Eliz. The Lady Rogers's Caſe. : 

5. In Treſpaſs againſt Husband and Wite ; they pleaded that F.S. was 
ſeiſed &c. and made a Leaſe to them for Tears &c. The Plainritt replied, 
De fon tort demeſne, abſque hoc, that he leaſed &c. And er Cur. the Tra- 
verſe is not good without the Plaintiff's making himſelf a Title. Ot her- 
viſe if the Defendant claims Common or ſuch like, and not Poſſeſſion of the 
Lind, Goldsb. 67. pl. 11. Mich. 29 & 30 Eliz. Foſter v. Pretty. 


* 
— 


(P. b) hat Plea may be pleaded at the ſame Time. | 


. HERE the Party pleads a Plea ond traverſes the other Matter, 


it is not material whether the Matter of the Plea be true or not; 
{or he cannot ſay any Thing bur maintain the Traverſe. Br. Departure 
de ſon Ple. pl. 4. cites 11 H. 4. 81. 8 | | 
2. Note that a Man cannot traverſe and alſo ſay Not guilty to one and the 
{ame Thing. Br. Traverſe per &c. pl. 144. Cites 37 H. 6. 37. 


(Q. b) Ill Dat erſe. Aided by what. 


wy HERE a Traverſe is merely Surpluſage and not neceſſary ; as 


where one traverſes a thing which he had confeſſed and avoided 

before; This is merely Form and aided upon a General Demurrer. Carth. 
166. Mich. 2 W & M. 1n B. R. Bradburn v. Kennerdale. 

2. An ill Traverſe as the traverſing a void Leaſe is not helped by a 


General Demurrer. See Ld. Raym. Rep. 2 238. Trin. 9 W. 3. Lam- 
bert v. Cook. 2 N , : 


For more of Traverſe in General, fee Foxmedon, Jointenants, 


J2uſance, Office found, Preſcription, Preſentation, Que 
Eſtate, and other proper Titles. 


5 N (A) Treaſure 
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* Infl 132. 4. He to whom the Property is, ſhall have Treaſure trove; and if be 


— 24 —— ůp — 22 


. — * > | 


(A) Treaſure trove. 


— — | 


Cap. 58. Inſt. 577. 
2. Treaſure trove cannot be claimed unleſs by Grant, and cannot paſs 

by the Word Leet. Br, Incidents, pl. 38. cites Itin. Cant. 6 E. z. 

3. It was preſented that J. S. had found 10 Marks of Gold ond $11. 

ver, which came to the Hands of A. who came and ſaid that nothing 

came to his Hands, Priſt; And ſo fee that Coin found, tho! it be ng; 

hid is Treaſure trove, as it appears here. Br. Preſentments in Courts 

pl. 24. cires 27 Afl: 19. ; 


3 Inſt. 132. I. N OTHING is faid to be Treaſure trove but Gold and Silter, 2 


cites 22 H. dies before it be found, his Executors ſball have it; tor *nothing accrues tg 


* the King, unleſs when no one knows who hid that Treaſure; As in Cafe 


fays, itisa Of Ireland M. 22 H. 6. Br. Corone, pl. 198. cites the printed Book of 
— wr Abridgment of Aſſiſe, fol. 61. 
ract. a 

120. a. Lib. 3. Cap. 3. S. 4. ſays, it is Quædam vetus Depoſitio pecuniæ, vel alterius metalli, cujus non 
extat modo memoria, ut jam dominum non habeat, & fic de jure naturali fit ejus qui invenerit, ut non 
alterius fit. Alioquin fi quis aliquid Jucri cauſa vel metus, vel cuſtodiæ recondiderit ſub terra, non 
erit Theſaurus, cujus etiam furtum fit. Theſaurus fortunz donum creditur, & nemo ſervorum opera 
Theſaurum quærere debet, nec propter Theſaurum terram fodere, ſed ſi alterius rei tunc operam ſume- 
bat, & fortuna aliud dedit. Cum igitur Theſaurus in nullius bonis fit, & antiquitus de jure naturali 
eſſet inventoris, nunc de jure gentium efficitur ipſius Domini Regis. 3 Inſt. 132,133. cap. 58. Lord 
Coke ſays, rhat where of ancient Time it batong to the Finder, as by ancient Authors it appears, yet 
he ſays he finds, that before the Conqueſt Theſauri de terra domini regis ſunt, nift in Eccleſiæ vel Ge 
meterio inveniantur ; & licet ibi inveniatur aurum, regis eſt, & medietas argenti eſt medietas Eccleſz 
ubi inventum fuerit, quæcunque ipſa fuerit, vel dives vel pauper. 


S. P. and 5. It was ſaid where Money, Plate, Silver, or Bullion is found, the 
be _ Proprietor or Owner not known, this is Treaſure trove, and the King 
belonos to {hall have it. But all Mines of Metal, except Mines of G0 and Siler, 
the King, or belong to the Owner of the Soil, and the Mines of Gold and Silver to 
ro ſome the King, as appears Libro Raſta], and by the Records of the Tower. 


Lord, or 
her bo the Br. Corone, pl. 175. 


King's Grant, or Preſcription. The Reaſon of its belonging to the King is a Rule of the Common 
Law, That ſuch Goods whereof no Perſon can claim Property belong to the King, as Wrecks &c. 
Tag non capit Chriſtus, capit fiſcus &c. It is anciently call'd Fyndaringa, of finding the Treaſure. 
3 Inſt. 132. cap. 58. 


If Treaſure 6. If any Man happen to find in the Sea, or Sea-ſbore, Precious Stones, 
be found in Fiſhes, or the like, which no Man was ever a Proprietor of, 1t becomes 


" f we his own, becauſe he is the firſt Finder. Miege's Laws of Oleron 11. 


have it. 2 S. 33. 
Inſt. 168.— 
Kitch. of Courts, Tit. Treaſure trove, cites Britton, fol. 26. 


n. If any ſeek for Gold or Silver luſt on the Sea-ſhore, and finds it, he 
ought to reſtore it all ro the Owner, without any Diminution there9l. 
Miege's Laws of Oleron 11. S. 34. | 

8. And if a Man going along the Sea-ſhore to fiſh, or do wy Thing 
elſe, happens to find Gold or Silver, he is likewiſe obliged to make Ref 
tution, yet he may pay himſelf for his Day's Work; and if he do not 

know whom to make Reſtitution to, he ought to give Notice ale 
| eig 
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Neighbourhood, where he found the ſaid Gold or Silver. In this Caſe he 
muſt adviſe With his Superiors; and it he be, poor, they ought to con- 
{der his Condition, and adviſe him to the beſt, according to true God- 
lineſs and a good Conſcience, Miege's Laws of Oleron tf. S. 35. | 
As to the Place where the Finding is, it ſeems not material whether 
it be of ancient Time hidden in the Ground, or in the Roof or Walls, 
or other Part of a Caſtle, Houſe, Building, Ruins, or elſewhere, ſo as 


the Owner cannot be known. See 3 Inſt. 132. cap. 58. 


10. It appears by Glanvil and Bratton alſo, that Occultatio Theſauri in- If Treaſure 


vent i frauduloſa, was ſuch an Offence as was puniſhed by Death; but it woe be 
5 ben reſolved that the Puniſſiment of concealing Treaſure trove is by * 
Fine and Impriſonment, and not of Lite and Member. 3 Inſt. 133. cap. away, this is 


| ies 22 Afl. 90. | | not Felony. 
58. cite 99 e 


25. b. cap. 16. cites Fitzh. Tit. Corone, 7 187. & 265. Becauſe Dominus ejus non apparet; and ſo 
it is uncertain who has any Right to it.— Hawk. Pl. C. 93. 94. cap. 33. S. 24. S. P. Before it has been 
ſeiſed by any Perſon _—_— a Right thereto, and that it ſhall be puniſhed by Fine only &c. The 
Puniſhment is by Fine and Impriſonment. Kitch. of Courts, Tit. Treaſure trove. 


11. The Charge of Treaſure trove belongs to the Coroner, as appears 
by the Statute De Officio Coronatoris, Anno 4 E. 1. 3 Inſt. 133. cap. 
58. And ſays the ancient Authors Bracton, Britton &c. agree hereunto. | 

12. The King may dig in the Land of the Subject tor Treaſure trove ;. 
for he has Property. 12 Rep. 13. in the Caſe of Salt Petre. 

33. It ſeems to be agreed, that Seiſures of Treaſure trove belonging to 
the King, may be inquired in the Sheriff's Tourh ; but it ſeems queſtionable 
whether a Preſcription i» a Court Leet to inquire of the Seiſure of ſuch 
Things belonging to the Lord of it, being a 5 be good or not, ſince 
it is againſt the general Rule of the Law for the Court Leet to take 
Conuſance of Treſpaſſes done to the private Damage of the Lord, becauſe 


that would make him his own Judge. 2 Hawk. PI. C. 67. cap. 10. S. 58. 


For more of Treaſure trove in general, ſee Prerogative, and other 
Proper Titles. 


X* Trees. 5 * Trees are 
no Part of 
the Thin 

| | demiſed, but 

3 5 ; 2 £ are as Ser- 
vants ; as if 
one has Piſ- 
chary in 


(A) Diſputes between Leſſor and Leſſee, as to Trees. mother's 


Land, the 
W 


Land ad- 
126. cites 12 E. 4. 8. 


HERE a Man leaſes a Wood which is only great Trees, the Leſſee ras. * 
cannot cut it, but ſhall have only the Grain. Br. Waſte, pl. Servant, viz. 
6 | to dry the 
NT i : Nets. Arg. 
Godb. 117. pl. 136. Mich. 29 Eliz. C. B. in Caſe of Lewknor v. Ford. 


2. And Per Fairfax and Jenny, if Tenant for Years lops Trees, or cuts S. C. cited 
them, the Leſſor cannot take them, but hall have Action of Waſte. Br. ary Cond 
Watte, pl. 126, cites 12 E. 4.8. | of Lewk- 
ner v. 


Ford, and admitted by Walmſley Serjeant of the other Side, becauſe, as he ſaid, there is a W 
( 
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416 Trees. 

of the Law. that if Leſſee cuts them down he ſhall have them, and the Leſſor ſhall have treble 

mages for tbem But 11 Rep. 81. b. Paſch. 13 Jac. Lewis Bowles's Caſe, in the 5th Reſol Da. 
there, it was held that if Leſſee for Life or Years cuts Timber, the Leſſor ſhall have it; à Nen 
ſame was re ſolved the Ferm before in Liford's Cale, and that becauſe the Leſſor has 
Ownerſhip, Right, and Inheritance, and the Leſſee only a particular Intereſt; and therefo 
ever Means they are diſanne xd from the Inheritance, the Leſſor ſhall have them in reſpect 
ral Ownerſhip, and becauſe they were his Inheritance. 


nd that th 

the genere 
re by what. 
of the gene. 


But no Cove- 3. If Leſſor cuts a Tree growing on the Land demiſed, and carrie 
nant dies, yet of the Land, Leſſee ſhall have Treſpaſs, and recover treble Damag 


the Trees 


8 it out 


es, as the 
Letlor thould. recover againſt him in Waſte. Agreed Mo. 5. pl. 2 


wich the 3 E. 6. Anon. 


reſt; Per | 
Twiſden J. Vent. 45. Mich. 21 Car. 2. B. R. in Caſe of Pomfret v. Roycroft. 


4. A. leaſes to B. for Lite, and grants that it ſhall be lawtul for B. ;, 
take Tewel on the Premiſſes, Proviſo that he do not cut any great Trees, per 
Cur. If Leſſee cuts any great Trees, he ſhall be puniſhed tor Waſte, but 
the Leſſor ſhall not re-enter, becauſe that Proviſo is not a Condition bur 
only a Declaration and Expoſition of the Extent of the Grant, and Leſ. 
ſee tor Lite, or Years, by the Common Law cannot take Fewel but of 
Buſhes and ſmall W ood, and not of Timber Trees; but if the Leſſor in 
the Leaſe grants Firebcot expreſsly, if the Leſſee cannot have ſufficient 
Fewel as above, he may take great Trees. 3 Le: 16. pl. 38. Mich. 14 
Eliz. C. B. Anon. | 
4 Le. 162. 5. Leſſee for Years, the Trees being excepted, has Liberty to take the 
Arg. WN Shrowds and Loppings for Fireboot, but if he cut any Tree, it thall be Waſte 
1 as well tor the Loppings as the Body of the Tree; Per Hobart & tot. 


cannot ſhred Cur. without Queſtion. Noy 29. Rich v. Makepeace. 


the Timber 
Trees. Arg. Roll. Rep. 182. 


6. Where Trees are excepted on a Leaſe, the Leſſor may enter and tak: 
the Trees, tho' there be not any Clauſe of Ingreſs or Regreſs ; Per Foſter 
J. Godb. 173. pl. 239. Paſch. 8 Jac. C. B. in Caſe of Heydon v. Smith. 

mn. Leſſee for Nears cuts down Timber Trees, and lets them lie, and 
after carries them away 3 ſo that the taking and carrying away be not 
as one continued Atz, but that there be ſome Time for the diſtin&t Property 
of a divided Chattle to ſettle in the Leſſor, an Action of Treſpaſs Vi 
& Armis will lie againſt the Leflee ; and in ſuch Caſe Felony may be com- 
mitted of them, but not where they were taken and carried away at the 
ſame Time. Allen 82. 83. in Caſe of UDall v. Udall, cites it as the Caſe 
ot Bury v. Heard, which commenced 20 Jac. and continued 7 Years. 

8. A. demiſed Ground to B. which was Paſture, except the Trees; B. 
put in his Cattle to feed, which barked the Trees; A. cannot have Treſ- 

aſs againſt B. Ruled by Holt Ch. J. upon a Point made and referr'd to 
Pim at the Aſſiſes at Bury in Lent 12 W. 3. upon hearing of Counſel 
ſeveral Times, rho” at firſt he was of a contrary Opinion. Ld. Raym. 
Rep. 739. Glenham v. Hanby. 


(B) Diſputes between Lord and Freeholders &c. as to 
Trees, 


I. Itchin of Court-Leets, 68. Tit. Ways, ſays he collects upon the 
Opinion of the Book of 2 E. 4. 9. and of 8 E. 4. 9. and of 27 

H. 6.9. and 6 E. 3. Way, 2. That where a Lord of a Manor has Laid 
upon both Parts of a High-way, he ſhall have the Trees growing in the 
| Highway 3 


—— — 
8 
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* 


. 


johway 3 4 | Hh 
ou i Ereeholder has Land of each Part of the Highway, he ſhall have 


no Trees growing in, the Highway ; and where he has Land joining 


(C) Diſputes between Tenants in Common. 


. WO Tenants in Common ; one tells the Trees, and lays them on his 

| Freehold. If the other enters into the Land, and carries them 
away, Treſpaſs Quare clauſum fregit lies againſt him, becauſe the 
taking away of the Trees by the firit was not wrongtul, but that which 
he might well do by Law ; and yer the other 'Tenant in Common might 
have ſeiſed them before they were carried off the Land. Godb. 282. 
pl. 403. Mich. 18 Jac. B. R. in Polly's Cale. 


D) Diſputes between Tenant for Life and Remainder- 
man, or Reverſioner in Fee. 


l. AN D deviſed to A. for Lite, Remainder to B. in Fee, he pay- Chan. Prec. 
ing certain Legacies at the Times limited by the Will; but the 2, Be 8 Þ 
Remainder, on Non-payment at ſuch Times by B. was limited over to C. us hon ery 
Kc. There was a great deal of Timber growing on the Land. B. without Dif- 
brought a Bill for Leave to cut down Timber to pay the Legacies, and ſo pre- ficulty. 
vent a Forfeiture of his Eſtate. The Tenant tor Lite and C. oppoſed ir ; 
bur the Lords Commiſſioners decreed it; But B. to make Satisfaction to 
the Tenant for Lite, for breaking the Ground by the Carriage &c. 2 
Vern. 152. pl. 148. Trin. 1690. Claxton v. Claxton. 
2. A. by Deed limits a Term of 50o Nears to Truſtees for Payment of 
Debts, Remainder to B. for Life, without Impeachment of Waſte; Remain- 
der to his firft &c. Sons in Tail. A. died. The Debts were great, and 
the Truſt not like to determine ſoon. B. by Bill ſet forth the Limita— 
ions, and that there was much decaying Timber on the Eſtate, and that 
5 0 | he 
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3 1 7 
he was reduced to great Want; that the Truſtees had no Power toe 

the Timber, and pray'd Leave to cut, allowing what Damage he did 
The Court decreed a Commiſſion to take Timber, not exceeding 0 
Value of 500 J. for the Plaintiff's Relief and Support. 2 Vern, 21 4 f. | 


199. Hill. 1690. Aſpinwall & al. v. Leigh & al. 


(E) Diſputes between Nezghbours. 


t. IF Trees grow in the Hedge, and the Fruit falls into ancther*s Ground 
the Owner may go in and take it. Per Doderidge J. Poph. 163 
in the Caſe of Millen v. Fandry, cites 8 E. 4. e 


S. P. per 2. If the Boughs of your Trees grow out into my Land, 1 may cut 


7 g 1585 them. Per Croke J. Roll Rep. 394. pl. 15. Trin. 19 Jac. B. R. 


But if it 3. A Tree grows in A.'s Cloſe, and roots in B. s, yet the Body of the 


grows in . ö 4 . : IC 3 
75 e coli main Part of the Tree being in the Soil of A. all the Reſidue of the 


divides the Tree belongs to him alſo, 2 Roll Rep. 141. Hill. 17 Jac. B. R. Maf- 
Land of A. ters v. Pollie. 
and B. and | 
the Roots take Nouriſhment of both their Lands, it was adjudged they are 'Tenants in Common of ir 
2 Roll. Rep. 255. Mich. 20 Jac. B. R. Anon. 


(F) Power of Truſtees, as to cutting Trees. 


1. Seiſed of Lands in Fee demiſed the ſame for 500 Vears to B. 

. C. and D. in Tru/t to pay Debts, and for a Charity. B. purchaſed 
the Reverſton of A's Heir at Law, and cut down 1800 1. worth of Tim- 
ber; bur left ſufficient for the Tenants for Repairs and Botes. The De- 
miſe was not without Impeachment of Waſte. Ld. C. King ſaid it was 
plain that B. as Purchaſor of the Reverſion, could nor enter upon the Pre- 
miſes to cut down the Timber, and tho' C. another Truſtee, conſented 
to the Cutting down (which was a Breach of Truſt in C.) B. ought not 
to take Advantage of it; but ſomething ought to be paid to the Charity 
for their Leave. And on his Lordſhip's propoſing 220 1. both Parties 
agreed therero ; and ſo the Matter was compromiſed. 2 Wrms's Rep. 
397. Mich. 1726. Bays v. Bird, 


— 


() Stranger. Who ſhall have Trees cut down . 
Strangers. And what Remedy Leflor or Leſſee has fer 
the Cutting them down. 


1. IF a Stranger cuts down Woods in a Foreſt, and there is no Fraud or 
Colluſion between him and the Owner of the Soil, the Owner of 


the Soil thall have them; and yet the Owner could not cut them 2 


— 2 


Trees tins * > 1 


—— 


but is to take them by the Livery of one appointed by the Statute. 
Godb. 99. pl. 113. Mich, 28 & 29 Eliz. C. B. in an Anonymous 
9 If a Stranger cuts down Trees, and Leſſee brings Treſpaſs, he ſhall 
recover but according to his Loſs, viz., for lopping and topping. Arg. 
Codb. 117. in Caſe ot Lewknor v. For. | 
A Stranger enter'd into Lands leaſed for Lite, and cut down 'Tim- 
her Trees, and bark'd them; and the Leſſor before Seiſure brought 
Trover for the Bark, and had Judgment to recover, tho' the Cutting 
down and Barking was all at one time. Allen. 82. in the Caſe ot UDall 
b. Udall, cited per Cur. as a Caſe commenced 20 Jac. and depended 7 
Years between Bury and Heard. | 
4. If a Stranger cuts the Trees, Leſſee for Life without Impeachment of 
Waſte, ſhall have them. Poph. 193. Mich. 2 Car. Sacheverel v. Dale. 
J. In Treſpaſs brought by the Plaintiſ for cutting down his Trees, 
the Plaintiff was nonſuited, becauſe it appeared that he was only Leſſee. 
Barnard. Rep. in B. R. 302. Hill. 3 Geo. 2. Odel v. King. 


(H) Grant of Trees by whom, and How. 


1. J F a Man ſells certain Trees growing, and aliens the Land to another 
before that the Veydee has cut the Jrees, yet the Vendee ſhall have 

them; per Newton. Markham ſaid we can ſay no more. Br, Treſpaſs pl. 
oo. Cites 20 H. 6. 22. | | 

2, Grant of all his Woods which ſhall grow hereafter or in time to come 
is not good, becaule *ris not of a thing in Elle; per Harper J. 3 Le. 29. 
15 Eliz. C. B in an Anon. Caſe. | 

3. A demiſes ro B. a Manor tor 3 Lives and by the ſame Deed in au- But by Grant 
other Clauſe bargains and ſells the Trees. The Habend' is of the Manor % nag and 
only and limits Eſtate of that for 3 Lives without mention of the Trees. sd t 
Per Winch J. they ſhall paſs as à Chattel immediately on Delivery of Manor for 
the Deed before any Livery made thereon to pals the Manor, and if Live- 21 Years 
ry never had been made, yet Leſſee ſhall have the Trees. 2 Brownl. Without 
193. Trin. 10 Jac. C. B. in Cafe of Rowles v. Maſon, and 197. per War- e Ties, 
burton J. accordingly, and 201. per Coke Ch. J. accordingly in S. C. the Leſſec 


can't cut and 
ell the Trees; for that was all in one Sentence, viz. the Grant of the Trees and the Demiſe of the Manor, 
Per Winch J. 2 Brownl. 193. cites D. * 379. 18. 23 Eliz. 
* It ſhould be 374. b. pl. 18. 


4. The Law doth not favour Fractions and Severances of the Trees from 
the Freehold. 11 Rep. 48. Mich. 12 Jac. Litord's Cale. 
5. Bargain and Sale of a Manor, and all the Trees growing thereon, it 
the Deed is not inrolPd, the Trees thall not paſs without the Manor. 11 
Rep. 48. Liford's Cafe. 8 
6. Grant of all my Trees within my Manor of G. to A. and his Heirs, 
A. thall have Inheritance in them without Livery and Seiſin. 11 Rep. 49. 
b. Litord's Caſe. | 
7. A. ſeiſed in Fee Simple makes a Leaſe, excepting the Trees, and aſter- 
wards covenants to ſtand ſeiſed de Tenementis prædictis cum pertin. ſuperits 
amifs Sc. The Trees pals with the Inheritance, as Things annex'd to it, 
notwithſtanding they were not demifed. 11 Rep. 50. b. Litord's Caſe. 
8. By a Grant of Trees by Tenant in Fee Simple, they are abſolutely But other- 
paſs d away from the Grantor and his Heirs, and veſted in the Grantee, mo _ 
and go to the Executors- or Adminiſtrators, being in Underſtanding 9 ig 


Law divided as Chartles from the Freehold, and the Grantee hath ail. 11 
| Power Rep. 50. 
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Nich 2 Jac. Power incident to the Grant to fell them when he will, without 28, ae 
8 other ſpecial Licence. Hob. 193. Hill. 12 Jac. Stukely v. Butler. ! Th 
Ee A ſom 
Jores J, 9. It Leſſee for Lite without Impeachment of Waſte afigns over al} j;, Tre 
— E/?ate, he may diſpoſe of the Trees. Poph. 193. Mich, 2 Car. B. R. Ho 
Jerence ber Sacheverell v. Dale. | 


tween a Te- 
nait for Lite | | 8 
without Impeachment of Waſte by Grant, and one who is ſo by Indulgence of Law, as Tenant in Tail 
after Poſſibility &c. that ſuch Things as a Man hath by the Law he can't reſerve ro himſelf upon his * 
Aſſigument; but in Caſe of a Grant he has a larger Liberty than the Law gives to him. But if ſuch 
Tenant by Grant aſſizns over all his Eſtate, he can't except the Trees; but where he has a Remainder "is 
otherwiſe, Poph. 195. in Caſe of Sacheverel y. Dale: 


() Windſalls, Dotards &c. V0 ſhall have them, 


Godb 118. I. Eſſor ſhall have the Windfalls. Arg. Godb. 117. cites Culpeper's 
Anderſon Caſe 2 El. & 44 E. 3. Statham. and 40 Atl. 22. 


Ch: . ac- 

vow. hw but Rodes J. contra. Per Anderſon in Lewknor's Caſe. 4 Le. 166.8. P. reſolyed 
in Y.arlakendin's Caſe, 4 Rep. 63. b. Paſch. 31 Eliz B. R. in caſe they have no Timber in them; but 
that if they have, then it is otherwiſe. And in Lewis Bowles's Caſe, 11 Rep. 81. b. the Ref. 
lutions in Harlakenden's Caſe were affirm'd for good Law —— Mo. 813. 814. pl. 1099. Mich. 8 Jac, Per 


all the Juſtices of Serjeant's Inn in Fleet- ſtreet, S. P. in the Counteſs of Cumberland's Caſe. 


Bendl. 217. 2. Leſſee cannot juſtify cutting down Polards, by ſaying that they 
pl. 251 S8. C. were dry, hollow, and rotten, and not Timber fit for Building. Ms, 
adjudged for Y) 2 . a 
the Plaintiff, 101. pl. 246. Mich. 15 & 16 Eliz. Sir Roger Manwood's Cale. 
| 3. It Trees are excepted &c. and they become Dotards during the Leaſe, 
yer that can't diveſt the Property of the Leſſor; Per Holt Ch. J. Cumb, 


453. Trin. 9 W. 3. in a Nota to the Caſe of Park v. Fifield. 


PU * 8 4 
„ — 2 4 — 3 0 


(K) Timber Trees. What are, and what ſhall be ſaid to be 
{auch for a Collateral Reſpect &c. 


/ 2 Inſt. 643. 1.  \Reat Wood ſpecified in the Act of 45 E. 3. is intended of Wood 


4 _— 8 which conſiſts of Trees of Value, as of Ashes, Beeches, and Elins 
4 1 a bla Sc. bur not of Horabeams, Sallows, Haſels, Maples Sc. Pl. C. 470. b. 


/ Court upon Hill. 1) Eliz. Soby v. Molyns, 

1 deliberate 

Advice held it to be no Law, and that Beech, Horſebeche, and Hornbeam are Great Wood, becauſe 
they ſerve for Buildings or Reparation of Houſes, Mills, Cotages &c. And in the Margin there it!“ 
faid it was adjudged Paſch. 2 Jac. between Hall and Fettyplace. 


Mo. S12. pl. 2, Birch-Trees were decreed to be Timber-Trees. Toth. 151. cites $ 


200 S. C. Jac. Counteſs of Cumberland v. Earl of Cumberland. 
ecreed, be- 


cauſe it appear d that ſuch Trees, in the Country where they grew, were uſed and ſerviceable for 
building Sheep-houſes, Cotages, and ſuch mean Buildings; and all the Juſtices of Serjeant's-Inn in 
Fleet- ſtreet, upon a Conference had with them, were of Opinion, that in this Country they were Tim- 
ber, and belong'd to the Inheritance, and could not be taken by a Tenant for Life. 


3. A. articled ro ſell Land to B. for 20,000 1. and rhe Timber to be 
valued and paid for by B. over and above the Purchaſe- Money. Up 


a Reterence ro the Maſter he made his Reporr, and eſtimated ſome 
Thouſands 
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Tpouſands of Saplings at 12 d. or 18 d. a- piece, and alſo Pollards, 
ſme of which were rotten, or contained no Timber, and ſo of Walnut- 
Trees as worth 20 or 40 I. a Tree; alſo Zeꝛ, Cherry, Crab, Lime, and 
Horſe-Cheſnuts, were by him valued as Timber. And Exception being 
aken thereto, Ld. C. King ſaid, That it is the Cu/fom of the Country 
chat makes ſome Trees Timber, which in their Nature, generally ſpeak- 
ing, are not fo, as Horſe-Cheſnut and Lime Trees; and ſo of Birch, 
Beech, and Aſp. And as to Pollards, notwithſtanding what is ſaid in 
Soby and Dolins's Caſe, Pl. C. 470. that theſe are not Timber, and 
that Tithes are to be paid of their Loppings, (which could not be if 


pollards were Timber) yet if the Bodies of them are ſound and good, 
he inclined to think them Timber; otherwiſe, if not ſound, they being 
in ſuch Caſe fit for nothing but Fuel. And his Lordſhip ſaid, that if a 
Timber Tree, not worth 3 or 4 J. ſhall be valued or paid for in the Pur- 
chaſe, why ſhall not Walnut-Trees, ſome of which may be worth 10 
or 201. or even 50 1 a-ptece? However, as they ſeem of a confiderable 
Value, if the Parties cannot agree to lump the Valuation, and as it is 
the Cuſtom of the Country which aſcertains what are Timber-Trees, 
making ſome eſteem'd ſuch, which, in their own Nature, generally are 
not, eſpecially in Countries where Timber is ſcarce. His Lordſhip ſaid, he 
ſhould direct an Iſſue to try whether any and which of thoſe Trees are, by the 
Cuſtom of the Country, to be accounted Timber, Trin. 1731. 2 Wms's Rep. 
(603.) (696.) Duke of Chandos v. Talbot. 


For more of Trees in General, ſee Copyhold, Macreſine, Waſte; 
and other Proper Titles. | 


— — —— —-—ᷣ — — —— — 


Treſpaſs. 


(A) With Continuamdo. 


AT Beſpals lies with Continuando by divers Days together, and 
the Party ſhall not be compell d to bring ſeveral Actions. 29 
E. 3. 35. adjudg'd; for it is one Treſpals. 


— — 0 
: aw. _ Y 


(A. 2) Afault. What. Aud Menace.] 


IF a Ban holds me by the Arm, this is an Aſſault in Law. It 
11 ogg 3 I). 4. 9. will warrant it; but there it ſeems it was 
able. 
55 Tf a Pan faith, that he will cut my Arm, it is an Aſſault. 37 
J. 0. 20. u. | 
3. Ik a Man ſaith to another, that if he will appeal him of 'Trea- 


jon, he will defend himſelf by his Hands upon his Body, and rather 
5 P | | than 


421 


Fol. 545. 


See (I) 


1 Hawk. 
I. C. 134. 
Cap: 62. . # 
ſaith, that 
not ith- 
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ſtanding the than he ſhall kill him, he will kill him; this is an Affault in 750 
_—_ 6.4 Cutia. 5 in Lay 


cient Opi- ; | „ ERR 
nions to the contrary, it ſeems at this Day agreed, that no Words whatſoever can amount 2, 4 
Aſſault. 

(E) pl. 3. 8. U 


Br. Treſ- 4. So if a Man calls me Traitor, and I ſay td him Mentiris in (hh. 
pass, pl. 197- pite tuo, and if he will appeal me of Treaſon, I will defend m ſelf 
. by my Hand upon my Body, during the Life of one of us. his 
ana 3. and is an Allault, tho it be upon a Condition precedent, 3 0. 6 
pag. 20 b. 3. 20, | 


are both | 
the ſame S. C.] 


N B. There 6. So if a Man ſays to me, that if I will not ceaſe my Suit, ahi 9 
15 n0 Pl. 5. J have agatnit him, he will beat me ; this is an Aiſault, tho cond; 


Br. Treſ- tional, 37 Y. 6. 20. b. 
paſs, pl. 197. : 
cites 37 H. 6. 2. 3. Per Priſot. 


See (E) pl. 3. S. C. 


Br. Treſ- . So if a Man faith, in Preſence of the Court, or in a Church, to 
Pals, pl. 197. another a falie Matter, and che other replies, that if he will come 
—_ * out of the Court or Church into the Field, and ſay fo, * he will break 
it is a Me- his Bones, this is an Aflault. 37 Þ. 6. 20. b. 


nace, and es 7 
not law ful. * Orig. is (Il lay naufrera.) 


This was a 8. Ik a Man rebukes another with ill Words, by which he dares 
Suit by Col- not ſtay in the Vill ; this is an Aﬀault. 27 Alf. rx. adjudged, 

Fifteenths, pro Rege & ſeipſo of Aſſault and Battery, as he was collecting of the Fifteenths in D. and it 
was found, that the Defendant rebuked the Collector in collecting the Fifteenths, ſo that he dared not ſay in the 
Viil, but did not beat him. And this was adjudg'd an Aſſault, bur no Battery; and the Plaintiff reco- 
ver'd Damages 100s. Quære, if the King had not been Party. Br. Treſpaſs, pl. 246. cites &. C. 


9. Action of Treſpaſs lies for an Aſſault, 40 E. 3 40. 42 E. 3. J. 


45 E. 3. 24. b. . , 5 
Br. Treſ- 10. If a Man ftrikes at me with an Hatchet, tho' he Does not touch 


pak, 5 336. me, yet this is an Allault in Law, 22 Af. 60. adjudged, 


per Thorpe. And the Caſe was, that the Defendant came to a Tavern in the Night to buy Victuals, 
and the 3 being ſhut, he ſtruck upon the Doors with a Hatchet; and the Plaintiff, who kept the 
Tavern, putting his Head out of the Window, and bidding the other to leave off, he ſtruck againſt 
him with the Hatchet, but did not touch him. S. C. cited by Doderidge J. 2 Bulſt. 339. Hill. 12 
Jac: in Caſe of Wilſon v. Dodd. Roll Rep. 177. S. C. cited by Doderidge, quod fuit conceſſum, 
2 Coke Ch. J. in Caſe of Wilſon v. Dodd. And Ibid. 328. Hill. 13 Jac. B. R. in Caſe of Curtis 
v. Dowtie. | 

& P. Hawk. Pl. C. 133. cap. 62. S. 1. And ſo if a Man ſtrikes at me without a Weapon, it is an 
Aſſault. | 

S. P. And ſo if he holds up his Hand againſt another, and ſays nothing, it is an Aſſault. But if one 
ſtrites another upon the Hand, Arm, or Breaſt, in Diſcourſe, it is no Aſſault, there being no Intention to 
aſſault. Mod. 3. pl. 13. Mich. 21 Car. 2. B. R. per Cur. in an anonymous Caſe. 


121. If a Man delivers to another a Subpœna, this is an Aſault, 


Trin. 13 Jac. B. between E/pin and Hutton, per Curiam. 
2 Keb. 545. 12. In Aſſault, 3 and Wounding, the Evidence to prove a Pro- 
I 


I. 13. S. C. yocation was, that the Plaintiff pur his Hand on his Sword, and ſaid, If 


the Name ; | 3 | od 
© it was not Aſfiſe-Time, I would not take ſuch Language from you. Ad judg d 
of . no Aſſault; * he declar d he would not aſſault him, the Judges being 


vage, and in Town, and the Intention, as well as the Act itſelf, makes an Affaulr. 
2 1 Mod. 3. pl. 13. Mich. 21 Car. 2. B. R. Anon. 
e Plainti | 
bent bis Hſt at the ſame Time that he laid his Hand on his Sword and ſpoke the Words; and the Court 
held it no Aſſault, as it would be without that Declaration. But it was further ſworn, that the Plain. 
tiff with his Elbow punch'd the Defendant, which, if done in carneft Diſcourſe, and not with Intent 0 
Violence, is no Aſſault; nor then is it a Juſtification of Battery after a Retreat. | | 
| 13. Drawing 


. *% 4 L A 4 ; 
* % * . E #: TI g 7 * 1 E. I" 
. * 1 . 


: 
—— 


EN 3 . 

15 Drawing Fre brandifving It in a menacing Manner againſt 2 Lev 102. 

| 5 plaintiff, but did not touch him, is Aſſault, but no Battery; and ſo e 4 
| h, a6 | 


ſhall have no more Coſts than Damages. Vent. 256. Paſch. 25 Car. 2. § C. by the 
B, R. Anon. —_ of 
HS C | | mith v. 
Neeſam ; but that is only as to the Point of Coſts, but does not ſtate the Manner of the „ Hat 
eb. 383. pl. 1. S8. C. ſays it was, that a Woman ſhook a Sword in a Cutler's Shop againſt the Plain- 
diff. beirg on the other Side of the Street. 
U 


— 


2 #4, *4 : „ ” 75 538 23 * ” . 
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14. Bailiff being within Reach of Defendant, Defendant having a 6 Mod 173. 
Fork in his Hand keeps off the Bailiff from touching him and retreats 5 C. pon 7 
into his Houſe, Bailiff has no Remedy bur an Action tor the Aſſault; he Bega. 

for the holding up the Fork at him, when he was within Reach, is good dant had pre- 


Evidence of that. 1 Salk. 79. Trin. 3 Ann. B. R. Geaner v. Sparxes. as a Gun 
. at him at 


S.P. 


ſuch a Diſtance as the ſhot would reach him, an Action of Aſſault would have lain againſt him. 
Hawk, Pl. C. 133. cap. 62. S. I. 


15. Every Battery includes an Aſſault, therefore on an Indictment of 
Aſſault and Battery, in which the Aflaulr is ill laid if the Defendant be 
tound guilty of the Battery, it is ſufficient, Hawk. Pl. C. 134. cap. 62. 
8. I, i 


" — 
—_— 


— 
th. — 


(A. 3) * Battery. Vl hat ſhall be ſaid a Battery. | 9 


to bring him before Himſelf and J. N. comes in Aid of J. S. and A eee 
1 lays his Hands molliter upon the Shoulders of J. D [and] ſays to J. S. fnall being 
this is the Man, this is not any Battery. Pill. 12 Ja. B. R. between cu 


N iſſon and Doda by Coke. i — ba hg 


Man in angry, or revengeful, or rude, or inſolent Manner as by ſpitting in his Face, or any way truch= 
ing him in Anger, or violently juſtling him out of the Way, are Batteries in the Eye of the Law. Hawk. 
Pl. C 134. cap. 62. S. 2. 

+ S. P. Hawk Pl. C. 134. cap. 62. S. 2. | 
+ Roll. R. 176. pl. 15. Paſch. 13 Jac. S. C. but S. P. does not appear. 
8. P. does not fully appear. | 


2. If a Man delivers a Subpœna to another, this is not any Bat- 
tery, Cr. 13 Ja. B. between Epi» and Hutton. Per Curiam. 

3. Upon Evidence in Battery, Popham, Fenner and Williams, directed if anther 
the Jury, that it A. aſſaults B. and in fighting A. falls to the Ground and . held 4. 
then there B. beats and wounds him, that this is an Aſſault in B. nor juſ- 484 1 As; 


2 Bulft. 335. S. C. but 


and then B. 


| | that Aſſault 
is a Battery in B. not juſtifiable &c. and the Jury found accordingly. But Yelverton and "Tanfield on the 
Contrary, Becauſe it is but a Continuance of the former Aſſault. And that all is De ſon Aſſault De- 


meine, Noy. 115. Hudſon v. Crane. 


4. In Action of Aſſault and Battery, the Plaintiff counted that the 
Detendant fruck the Plaintiff *s Horſe, whereby the Plaintiff fell; This 
was held good and no material Variance, becauſe licet ſæpius requiſitus 
Is only Matter of Form. Arg. Hard. 41. in Caſe of Harris v. Ferrand, 
cites it as Mich. 15 Car. B. R. | 
5. The leaſt touching of another in Anger is a Battery. Ruled per Holt 
* J. at Niſi Prius, 6 Mod. 149. Paſch. 3 Anne in the Caſe of Cole v. 
urner. | 
6. If to or more meet in a narrow Paſſage and without any Violence or But if 
Delign of Harm the one touches the other gently, it is no Battery. Per a uſes 1 70 
Holt Ch. J. at Niſi prius. 6 Mod. 149. Cole v. Turner. | Nut Ba hea 


| | ; | 58 force his I ay 
'n a Paſſage in a rude inordinate Manner or if any ſtruggle about the Paſſage to that degree as to do Hurt, 
This 


1. IF a Juſtice of Peace makes a Warrant to J. S. to arreſt J. D. and 4 v1 


tifiable. Noy. 115 Hudſon v. Crane. ſtrikes him, 
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This will be a Battery. Ruled by Holt Ch. J. 16 Mod. 149. Paſch. 3 Annæ at Niſi prius in Caſe f 
Cole v. Turner. | 0 


m. Spitting in ones Face is 4 Battery. Per Holt Ch. J. 6 Mod. 112, 
Paſch. 3 Annæ B. R. The Queen v. Coteſworth. 


8 — — 


771% 
—— 


Iyterelt. 


If A. has the 1. J F my Beafts Are in the Keeping of ]. J and during this time d 
Cuſtady of the Treſpaſs to another, he hall have Treſpals againſt me or J. 8. a 


_ vB his Election; But he ſhall not have Satisfaction againft both. 7D, 4. 


and they are 31. b. 
put into B's | 
Yard, if theſe do a Treſpaſs to the Land of C. adjoining, A. ſhall be puniſhed in Treſpaſs, and this 
tho* B's Servant did wait upon em. Clayt. 32. Dawtry v. Huggins. | | 

If agifted Cattle do a Treſpaſs, the Owner of the Soil where &c. ſhall anſwer for that Treſpaſs,cited 
in the Caſe of Dawtry v. Huggins. Clayt. 33. as Bateman's Caſe. 


2. A Man ſhall not have Treſpaſs again/t him who has the Franbteno- 
ment as Diſſeiſor &c. before Regreſs made upon him; per Newton where 
the Detendant pleads his Franktenement, there the Plaintiff in his Re- 
plication ought to ſhew a Regreſs, for Diſſeiſor has the Franktenement 
and ought to have the Profits, till it be retorm'd by Entry or Action 
mixt or real. Br. Treſpaſs, pl. 127. cites 19 H. 6. 23. 

3. It I Bail Goods and the Bailee gives and delivers them, I ſhall not 
have Treſpaſs ; for he had lawtul Poſſeſſion. Br. Treſpaſs, pl. 295. cites 
2 E. 4. 4. 

4. Note Finch's Law, li. 3. c. 6. That no Action of Treſpaſs will lie 
for a Leſſee for Nears againſt the Leſſor, altho' he diſtrain without Cauſe. 
And fee there the Reaſon. Q. per Holt Ch. J. 11 Mod. 209. pl. 13. 
cites 9 Rep. 76. Yelv. 148. Wing's Max, 1. 7c3. | 


ld ns * v * * — 


„ 


S (C) Treſpaſs of Aſſault and Battery; What will be a 
good Cauſe of Fuſt:fication. 


Br. Treſpaſs, I. J F a Man be in a Rage and does great Miſchief, his Parents may 
pl. 235. cites juſtiſy the chaſtiſing and beating him with a Rod, to the Intent 


ng 1 3 80 reduce him into his good Senſes again. 22 All. 56. 


of the | 
Beating being by Parents. 


Jo. 249, Pl. 2. If A, plays at Dice with B. in the Houſe of a Juſtice of Peace, 
3. S. C. but the which B. is a common Cheater, and there cheated A. of his Money 3 


reports a the Oelendant in an Action of Battery may juſtify that he for che 
Stander by Caule aforeſaid put his Hands upon him ro bring him before the ſaid Ju- 


and not ſtice of Peace, and that he brought him accordingly ; and the Juſtice 
A. the ber, bound him over to the Seffions where he was indicted and tound 
ſon cheated guilty of the lald Cheating. And this is a good Plea tho the Oe. 
bold of the fendant was not any Okkicer for it concern'd himtclt and was for 
Cheat, aud the Publick Good. Mich, 7 Car. B. R. between Ho//eday and Oxeu. 


carried him bridge 
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faite adjudged upon a Demurrer, where the Juſtice was Sir Ni immediaely 

ſas Carey in Surrep. efore the 
cho | | P ET Ws: (i 
good Juſtification. ro. C. 234, 235. pl. 16. S. C. according to Roll, and Judgment for the 
Defendant by 3 Juſtices (abſente the Ch. J.) and they held it to be Pro Bono publico to ſtay ſuch 
e Pl. C. 77. Cap. 12. S. 20. cites S, C and ſays, that from the Reaſon of this Caſe it ſeems to 
follow, that the Arreſt of any other Offenders by private Perſons for Offences in like Manner, ſcandalous 
and prejudicial to the Publick, may be juſtified. 


* 


3. Ik A. incites a Dog upon B. an Infant, and upon this C. comes 
to A. and lay his Hands ſoftly upon him, to the Intent to ſtay his 
Hands, ſo that he ſhall nor incite the Dog upon B. this is lawful and 
juſtifiable in Action ot Aﬀſault and Battery brought by A. againſt 
C. Mich. 10 Car. B. G. between Kalter and fones per Curtam up- 
on a Oemurrer, but adjourn d upon the Pleading. Intratur Trin. 
10 Car. Rot. 409. and after Jflue taken vy Conſent. 2 

la Treſpaſs of Battery and Wounding, the Defendant ſaid that N. 
aſailed the Defendant to have beat him with a Knife, and the Defendant 
tool the Handle of the Knife in his Hand, and the Plaintiff came in Aid of 
V. and took the Blade of the Knife in his Hand, and cut his own Hand with 
the Blade of the Knife, abſque hoc that he beat or wounded him, Priſt. 
The Plaintiff replied that he beat and wounded him as above, Priſt; and 
the others econtra. Br. Treſpaſs, pl. 235. cites 22 Aſſ. 56 | 

5. Treſpaſs of aſſaulting him and taking his Horſe, the Defendant ſaid 
that F. C. had the Tithes of B. in Farm tor 5 Years, and certain Barley 
was ſevered from the ꝙ Parts, and the Plaimiff took and carried them to D. 
and the Defendant came and found the Horſe there in the ſame Barley, Da- 
nage feaſant, and he by Command of the Defendant root the Horſe and the 
Barley, and the Plaintiff would have diſturb'd him; ſo that the III which 
he had was De ſon Atlaulr demeſne, and in Defence of the Goods, and 
a good Plea Br. Treſpaſs, pl. 134. cites 19 H. 6. 65. 

6. A Juſtification for a Battery is no Fuſtification for wounding &c. 
F. N. B. 86. (K) in the new Notes there (d) cites 21 H. 6. 27. 8 

7. Treſpaſs of Aſſault and Battery; the Defendant ſaid that dt the And a Juſ- 
Tine of the Treſpaſs he was a Fuſtice of Peace, and the Plaintiff made an nd nf . 
Aſſault upon B. and for Conſervation of the Peace he came to the Plaintiff, Ma: ar his 
aud charged him to keep the Peace, and he ſaid that he would not, and the Diſcretion 
Defendant put his Hands upon him peaceably, and arreſted him to find Surety to find 
for bis Good Behaviour &c. which ſpeaking and putting of Hands are Sy Dd 
the ſame Aſſault and Battery of which &c. And the Court held it a tho' he per- 
good Plea, without ſaying that he ſent him to Gaol, and yet to make the mit him to 


Matter clear the Defendant alleg'd the Arreſt, as above, and that aſter 8 
urety, the 


he eſcaped out of his Cuſtody &c. Br. Treſpaſs, pl. 177. cites 9 E. 4. 3. P. 


can- 
not puniſh him, becauſe he is a Juſtice of Record; Per Littleton Juitice, quod non negatur. "Br. Treſ- 
paſs, pl. 177. cites 9 E. 4. 3. | 


8. There are ſome actual Aſſaults on the Perſon of another, which do 
not forteir a Recognizance of the Good Behaviour, as where an Officer 
having a Warrant againſt a Man, who will not ſubmit to him, bears or 
wounds him in the Attempt to take him, or where a Parent reaſonably 
chaſtiſes his Son, or a Maſter his Servant, or a Schoolmaſter his Scholar, or 
a Gabler his Priſoner ; or as ſome ſay, a Husband his Wife; or where one 
in a proper manner confines and beats a Friend who is mad &c. or where 
one forces a Sword from another, who threatens to kill a Man with it; or 
where one gently lays his Hands on another, and flays him from inciting a 
Dog upon a Man; or where I beat one (without wounding him, or throw- 
Ing ar him a dangerous Weapon) who wrongfully endeavours with Violence 
to diſpoſſeſs me of my Lands or Goods, and will not deſiſt upon my Jaying 
my Hands gently on him, and diſturbing him; or where a Man beats one 
Who attempts to kill any other; or where a Man 7threztens 70 kill one who 

5Q puts 


ad ay 3 
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4. 
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its him in Fear of Death in ſuch a Place, where he cannot ſafely fy +... 
im ; or where — impriſons thoſs whom he ſees Fighting, Any fr 
over ; or where a Man beats, or as ſome ſay, wounds or maims one hi 
makes an Aſſault upon his Perſon, or that of his Wife, Parent, Child. 9 
Maſter ; or, as ſome ſay, where one beats another in Defence of his r. 
vant. Hawk. Pl. C. Abr. 151, 152. S. 16. Hawk. Pl. C. at Large 
130, 131 cap. 60. S. 23, 24. And ſays that therefore theſe are juſtifiabſe 
Ibid. 134. cap. 62. S. 3. ; 


—— 


(D) J/ hat Perſon may juſtify it. [IL Defence of another &c. 


Br. Treſpaſs, I. HE Baron may juſtity the Battery of another, in Defence of 
N 1 his Feme; for the is your [his] Chattel, * 19 P. 6. 31. b. 66. 
o in Treſpaſs by Husband and Wife, for an Aſſault and Battery on the Wife, the Defendant pleaded 
fon Aſſault Demeſne of the Wife ; The Plaintiffs replied, that the Defendant was going to wound ber Hy. 
band, and that ie Inſultum fecit to defend him. Upon Demurrer, it was inſiſted that Inſultum fecit 
was naught, and that they ſhould have pleaded Molliter manus impoſuit. But the Court held, that x 
Wife may juſtify an Aſſault in Defence of her Husband, and if the 8 was holding up his Hand 
to ſtrike the Husband, the Wife might make an Aſſault to prevent the Blow. And Judgment for the 
Plaintiff. 1 Salk. 407. pl. 2. Mich. 5 W. 3. B. R. Leeward v. Baſilee Ld. Raym 62. S. C. ac. 
cordingly. | 5 

* S. P. Br. Treſpaſs, pl. 128. in the large Edition, cites 29 H. 6. 31. but it ſhould be 19 H. 6. zi. 
and ſo are the ſmaller Editions. . 


Br. Tre 2. The Maſter may juſtify the Battery of another, in Defence of 
Pr» P-3+ his Servant; for the Servant is in a manner his Chattel. 19 h. 


cites 19 H. 
6 54 and. 6-32 th 
pl. 189. cites | 
19 H. 6. 31. and 66. But cites 9 E. 4. 48. contra.—Ow. 150. in Caſe of Seaman v. Cuppledick, where 
in Treſpaſs of Aſſault and Battery the Defendant juſtified in Defence of his Servant, viz. that the Plain- 
tiff had aſſaulted his Servant, and would have beaten him &c. Yelverton held the Bar good ; for that 
otherwiſe he might loſe his Service, and cited 19 H. 6. 60. a. but Williams J. contra. And Coke ſaid 
that a Man may defend his Servant, but he cannot break the Peace for them; but that if another aſ- 
ſaults the Servant, the Maſter may defend him, and ſtrike the other, if he will not let him alone. 
A Maſter cannot juſtify in Defence of his Servant, becauſe he might have an Action per quod Servitium 
amiſit. Per Cur. 1 Salk. 407. pl. 2. Mich. 5 W. 3. B. R. in Caſe of Leeward v. Baſilee. Id. 
Raym Rep. 62. accordingly in S. C. 

* 8. P. Br. Treſpaſs, pl. 128. in the large Edition, cites 29 H. 6. 31. but it ſhould be 19 H. 6. 31 
and ſo are the ſmaller Editions. 1 | | | 


8. P. And . The Servant juſti B 7 in Defence of 
| 3. The may juſtify the Battery of another 
4 lin Br. bis Maſter. 11 Y. 6. 16. Qllæte. 14 P. 6. 24 b. 


Treſpaſs, pl. 189. cites 9 E. 4. 48. And he may kill a Man in ſaving the Life of his Maſter, if he 
cannot otherwiſe eſcape. Br: Treſpaſs, pl. 217. cites 21 H. 7. 39. Per Tremaile. 

S. P. Andto take Bows, Arrows, Gauntlets &c. with which the Party might ſtrike them, and retain 
them in their K eping till the Malice be 2ſſewaged. Contrary of a Coat of Mail &c. with which the Party 
cannot ftrike. Agreed. Br. Treſpaſs. pl. 37. cites 35 Hf. 6. 50, 51. 

S. P. Bur Serjeant Hawkins ſays, it is ſaid that a Servant cannot juſtify. beating another in Defence of 
his Maſter's Son, tho' he were commanded by the Maſter ſo to do, becauſe he is nor Servant to the Son; 
and for the like Reaſon it is ſaid, that a Tenant cannot juſtify beating another in Defence of his Land- 
lord &c. Hawk. Pl C 131. cap. 61. S. 24. [Did 134. cap 62. S. 3. | | 

2 Lutw. 1483. at the End of the Caſe of Shingleton v. Smith, is a Nota of the Reporter, that 
it was ſaid in that Caſe by Powell J. that a Servant may juſtify in Defence of his Maſter, but he can nt 
juſtify a Battery in Defence of the Goods of his Maſter. | 


4. Ika Lunarick beats a Man, this ſhall not ercuſe him in Trel 
-pais, becatii? it is but to repair him in Oamages ; but otherwile if 
is in Cale ot Felony, becauſe he cannot do it with a telonious Jn: 
*4 Rep. 124. (Chit, Dobart's Reports 181. 1 


b. in a Nota p 
of the Reporter's in Beverley's Caſe. Hob. 134. pl. 179. in Caſe of Mtaver v. Ward; ad (ays 
5. The 


Fol. 543: 


that therefore no Man ſhall be excuſed of a Treſpaſs. 
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The Father. cannot beat another in Defence of his Son. Br. Treſpaſs, 255 ide 
pl. 189. cites 9 E. 4. 48. Fer Catesb)7. 2 nn 
Combating, and the Son comes in Aid of bis Father, and ſtrikes the other, this was held juſtifiable, tho' 
he Father began the Affray; but quære of that, but ſo it is holden; but here the other Party did begin 
opon the Father; therefore here it was held clearly juſtifiable. Clayt. 120. pl. 211. Greis's Caſe, 


—— 


* 


— 


ͤd— 


i) Treſpaſs. Aſoult. What will be good Cauſe of 
(© Juſtyfication. 


1. IF a Man comes to ſtop my River which runs to my Mill, I may Br: Treſpaſs, 
I well juſtity the holding of him by the Arm. . ID. 4. 9. | k 447 
in the Written Book, 8. G. 
2. Ik a Man has Licence (by him who has Power to give it) to See (G. 2) 
erect a Booth in a Fair, and when he is about making of it, another pl: 51 6. 
comes to break it down, he may well juſtify the holding of him by the 
Arm to ſtay him from the breaking it down. 11 I. 6. 23. 15 | 

z. Ik a Man calls another Traitor, upon which he ſays that he men- See (A. 2) 
titur in Capite, and that if he will appeal him of Treaſon, he will de- Pl. 4.8 C — 
fend himſelf by his Hand upon his Body during the Life of one of them, — 3 . 
cording to the Form of the Law 3 this is a good Juſtification of the ce 37 H. 
Aﬀault, 37 . 6. 3. 20. 24 2. 3. accord- 
tot. Cur. But per Priſor, if thoſe Words (Secundum formam Legis) had been omitted, * Þlex had 
not been good, but the other Juſtices held it would have been good, notwithſtanding ſuch Omiſſion. 


4. If a Servant departs from his Maſter, or if an Heir in Ward departs from 
his Lord, it is not lawtul for the Maſter, nor for the Lord, to retake them 
with Force, nor to lay their Hands upon them, but require them &c. 
And it they refuſe, then to take their Actions. Br, Faux Impriſonment, 
pl. 37. cites 38 H. 6. 25. Per Markham, & nemo dedixit. = 
5. Treſpaſs of Battery and Impriſonment. The Defendant juſtified inaſ- 
much as the Plaintiff lay in Wait at D. to rob the People, and made Aſſault 
upoa A. and commanded him to deliver his Purſe, by which the Defendant 
took him and put him in the Stocks, And the Lying in Wait, and the A, 
/ault upon A. is not double, becauſe ſome Act ought to be done, as 
where a Man juſtifies for Suſpicion 3 quod nota. Br. Double, pl. 138. 
cites 6 E. 4. 27. eh, wo * 1 | | 
6. In Action of Falſe Impriſonment, the beſt Opinion was; that it is a Every Man 
good Plea, that the Defendant was a Watchman, and the Plaintiſf was a may take 
Night-walker, and the Defendant caft his Hands upon him peaceably to ſee 2 3 
his Viſage, which was the ſame Impriſonment &c. Br. Faux Impriſon- 20 by the k 
ment, pl. 39. cites'4 H. ). 2. | | | Wan) for 
it is for the 


| 2 Profit. Per Huſſey and Fairfax. Br. Faux Impriſonment, pl. 15. cites 4 H. 7. 18. at the 
nd. * 


J. A. takes B. Horſe.— B. the ſame Day requeſted A. to re- deliver * 
but A. refuſed B. ſaid, if A. would not deliver him, he would take it in 
[pite of his Teeth ; and takes np a Stick. lying on the Ground, and mate 
'owards A, with the Stick. This is an Atlault 7aftifable. Kelw. 92. pl. 
4. 22 H. J. Anon. * I | 
8. Striking a Man's Horſe is ſuch an Aſſault upon a Man's Goods, as 
will juttify ſtriking the Perſon ; and ſtopping the Horſe is ſtopping the 
Man. Clayt. 109. Booth v. Jenkinſon. . 

: 5 05 þ . (F) Treſpaſs. 
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(F) Treſpals. Aſſault and Battery. What will be 
good Cauſe of Fuſtsfication of Battery. Aſault to the 


Perſon. 


S. P. per 1. I a Man aſſaults me, and I can eſcape with my Lite, it is not law. 
2 ful for me to beat him. 2 Þ. 4. 8. b. Curia. 


conceſſit; But Brooke ſays, it ſeems, that I may beat him, if I cannot otherwiſe eſcape without Strokes ar 
Maybem, as well as for Life. Br. Treſpaſs, pl. 71. cites S. C. 


2. [So] It a Man aſſaults me, I am bound to go from him as much 
as I can, and not preſently to beat him. 19 P. 6. 31. 
= A 3. [Bur] I a Han allaults me, I am not bound to attend till the 
bie S G other has given a Blow ; but Þ may beat him before in my Defence, 
per Cokeyn ; tor perhaps T ſhall come too late alter. 2 ID. 4. 8. b. Curia. | 


quod Curia 
conceſſit. A Man may beat another in Defence of himſelf, per Cur. Br. Treſpaſs, pl. 123, in 
H. 6. 31. but it ſhould be 19 H. 6. 31. and fo are the ſmaller Editions. 


the large Edition, cites 29 


4. In an Appeal of Maihem, De ſon Aſſault demeſne is a good Juf: 
tification, 41 Aff. 21. admitted by Iſſue, 28 E. 3. 94. Fitzh. Co⸗ 
rone, 141. Mich. 27 El. B. R. Rot. 38. inter Communia inter 
John de [ves, Appellant, and Richard Rirben and Nicholas T7, aylor, De: 

ndants. But the Defendants pleaded, that the JIlaintiff aſſaulted 
them. c eos vulneravit & ad terram proſtravit ad interfictendum, 
t malum ſi quod ec. de Inſultu proprio 22 t Iſſue de Jn: 
juria ſua propria. New Entries 52 d. Old Entries 45. Mich. 
00 Car. Mitebell v. Brabant, B. R. ſo pleaded, and Iſſue join d 

ereupon. 6 

5. Where a Man, in his own Defence, beats another, who firſt aſſaulted 
him &c. he may take an Ad vantage thereof upon an Indiétment, as 
well as upon an Action; but with this Difference, that in the firſt Caſe 
he may give it in Evidence upon the Plea of Not Guilty, and in the lat- 
ter he muſt plead ir ſpecially. Hawk. PI. C. cap. 62. pl. 3. 


— 
* 


—— 


S. (6) Treſpaſs of Aſſault and Battery. YJuſtsfication. 
cc) JV hat will be good Cauſe of Juſtification. 


BY * 1 is no goon Cauſe of Juſtification, chat all the Companies of 
aſch. 14 


SC. ce Will, hurt the Plaintiff, Cviz. becauſe it was diſcharg'd in his Face.) 


s.C. cid Tho” this was in the Service of the Commonwealth, tbat is to ſay, 
0 in the Practice to make them able to betend the Realm; pet it will 
In 


mond 


caſe of AS if he had ſaid, that the Plaintiff run croſs his Piece when he was 


* 


_— 


Treſpaſs. ea 


ond Ward avzudg'd, becauſe it is but to be repair d in Damage tor 8 Caſe of 


5 ickenſon 
the Pur, CEP 1 | 2 _ 5 v. Watſon. 
© in Treſpaſs for an Aſſault, Fatter * and Wounding, by ſhooting out the Plaintiff's Eye. The De- 
fendant pleadea in Par, that he was a Collector of the Hearth-money ; and for the better ſecuring the Money 
elected he rode with Fire- Arms, and having a Piflol in his Hand, and intending to diſcharge it, to prevent 
Uiſchief, Le ſeeing none ceming that way did diſcharge it ; and on his diſcharging it, the Plaintif caſually 
came that Woy, and if he received any Harm, it was againſt the Will of the Defendant, que eſt eadem 
cran'greſſio. The Plaintiff demurr d, and had judgment; and upon a Writ of Error brought, [udg- 
ment was affirm'd, nothing being urg' d beſides the Plea, which the Court held inſufficient; for the 
Defendant ſpall never be excuſed in T reſpaſs, unleſs upon an inevitable Neceſſity, which was not ſhewn here. 
Beſides he did not traveric Abſque hoc aliter vel alio modo, as was done in Uraver and Ward's 
Cale, in the like Plea; and yet in that Cale the Plaintiff had Judgment, 2 Jo 205. Paſch. 34. Car. 2. 
B K. Dickenſon v. W atſon. 5 | | | 
Serjeant Hawkins ſays, it ſeems, that a Man ſhall not forfeir a Recognizance for the Good Beha- 
viour, by a Hurt done to another merely thro' Negligence, or Miſchance ; as where one Soldier hurts 
another by diſcharging a Gua in Exerciſe, without ſufficient Caution; for notwithſtanding ſuch Perſon 
muſt, in a Civil Action, give the other Satisfaction for the Damage occaſion'd by his want of Care, 
er he ſeems not to have offended againft the Purport of ſuch a Recognizance, unleſs he be guilty of 
me wiiful Breach of the Peace. Hawk. Pl. C. 131. cap. 61. S. 27. 


hw 


(G. 2.) Entry into Land. 


2 uy _ 
his Poſſeſſion. Trin. 3 Jac. B. Demurr'd in Law. N 4 


Battery in Defence, or tor the Preſcrvation of his Poſſeſſion of Lands or Goods. 2 Inſt. 3 16. 


0150 2. A Man may 1 the Battery of another, in Defence of One may 


[2.] 3. Tf a Man comes into the Foreſt in the Night, the Foreſter 
cannot veat him before Reſiſtance made by htm. Mich. 14 Jac. in the 
Star⸗Chaniber, relolved by the Chancellor and Judges in Haſtcc 
(ale, and Haſtock had Recovery agatnſt him at the Common Law 
in action of Battery, 
3.) 4. Bur it the Party, who comes ſo into the Foreſt, reſiſts rhe 
Foreiter, he may Juſtity the Battery of him, as was agreed in the 
Cale atoreſaid. The Statute ot Maletactors in Parks, of 21 E. 1. gives 
as much. See the Statute of 21 E. 1. | 
[4] 5. A Man cannot juſtify a Wounding in Preſervation of his * S. C. and 
Pottethon, JI, 12 Ja, B. B. between Butler and Auſtin ; per Tu- S. P A 
nam. Mich. 9 Car. B. R. between Buckbur/ and Trowre, ubjudg d Ch. . he 
upon Demurrer. Intratur. Trin. 9 Car. Rot. 472. may juſtify 


5 ; wounding 
in Defence of his Perſon. Roll Rep. 19. pl. 20. 


(5.] 6. Tf a Man be making a Booth in a Fair by good Licence of 
the Owner, and a Stranger diſturbs him, and breaks ic down without 
Cauſe, yet he cannot juſtify the Battery of him. 11 Þ, 6. 3. 
[6.] 7. A Man may juſtify the Battery of one who will enter into Nor cd 
bis Houſe ; for it is his Caſtle, P. 7 Ja, B. Lawrence's Caſe, per p vibes; ry 
Curiam. _— juſti- 
+ y the 
; | Wounding 
another to ſave his Houſe or Goods, but can only ſtay the Party with his Hands in Defence of his Poſſeſ- 
ſion. Lat. 20 in Caſe of Hall v. Gerard. | 


A Man can't . an Aſſault in Defence of his Houſe or Cloſe. 1 Salk. 407. per Cur. in Caſe of 
Leeward v. Bafilee — Ld. Raym. Rep. 62 S. P. accordingly, per Cur. in S. C. 


(7.]8. Tf a Man enters into my Cloſe, and there with an Iron 
Sledge and Bar breaks and diſplaces my Stones there being in the Land, 
being my Chattle, and I require him to deſiſt, ànd he refuſes, and 

5 R _ tpeaks 


” - — — — — 


1 


— 


ſo are the ſmaller Editions. 
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ſpeaks threataing Words, if J ſhall approach to him, and yy, 
this J, to keep him that he ſhall not do more Damage to the Stays; 
not daring to approach him, caſt tome Stones at him Molliter & Mali 
manu, and they lap upon him molliter, yet this is not good Just 
cation; for the Judges ſald, that a Man cannot caſt Stones moll. 
ter, tho” it was contels'd by a Oemurrer ; and it would be perjjjgy, 
there to give Liberty to a Yan to caſt Stones out of his Hand in 
AL, Detence of his Poſſeſſion; for when a Stone is caft out of the 
Fol. «49. Hand, he cannot * guide it; and a Juſtification ot Battery in Detence 
ot Poſſeſſion, tho? it ariſes from the Poſſeſſion, yer the Concluſion is in 
Defence of the Perſon. P. 11 Car. B. R. between Cole and 14, 
adjudg d upon Demurrer. Intratur Þ. 10 Car. Rot. 502. 
8. There is a Force in Law, as in every Treſpaſs Quare Glauſum 
fregit; So if A. enters into my Ground, I muſt requeſt him to depart, before 
I can lay Hands on him to turn him out; for every Impoſitio Manuum 

is an Aſſault and Battery, which can't be juſtified on the Account ot 
breaking my Cloſe in Law, without a Requeſt to be gone. And likewie 
there is an Aual Force, As in Burglary, in breaking open a Door or Gate; 
and in that Caſe it is lawful to oppoſe Force to Force; and if A. Heat, 
down the Gate, or comes into my Cloſe Vi & Armis, I need not requeſ 
him to be gone, but may lay Hands on him immediately, for 'tis but 
returning Violence with Violence; per Cur. 2 Salk. 641. pl. 12. — Anne, 

B. R. Green v. Goddard. 


(G. 3) In Defence of Goods. 


Ow. 150. [1.]g. A ou may juſtify the Battery ok another, in Oelence of 


55 Jag Goods. * 19 ID, 6. 31. b. Trin. 3 Jac. B. agreed. 


man v. Cuppledike. I may lay Hands on one that would take my Goods, and diſturb him, and i 
he vill not leave, I may beat him, rather than he ſhall carry them away. Fin. Law. 8vo. 203. 

* S. P. Br. Treſpaſs, pl. 128. in the large Edition, cites 29 H. 6. 31. but it ſhould be 19 H. C. 31. and 
2 Inſt. 3 16. S. P. 

If A. comes forcibly and takes away my Goods, I may oppoſe him without any more ado; for there is 
no Time to make a Requeſt; per Cur. 2 Salk. 641. pl. 12 Ann. B. R. Green v Goddard. 


[2.] 10. Tf a Man will take my Money out of my Purſe, J may 


| juſtity the Battery of him in Dekence thereof. | 
The Defe n- [g.] 11. If a Man takes the Beaſts of another Damage feafant to his 


dant came Corn, and a Stranger will take them out of his Poſſeſſion, he may 


manu forti p 
to . a well juſtify the Battery of him in Defence of them. 19 Þ, © 
Diſtreſs 66. | | 
from the | 
Plaintiff; and it appear'd, that the Plaintiff had not Time to requeſt him to forbear, and this being pleaded 
was held a good Juſtification of the Aſſault. 11 Mod. 64. pl. 6. Trin. 4 Ann. B. R. Anon. 


4. A Man may juſtify a Battery zo preſerve his Dog. Arg. Saund. 84 
in Caſe of Mright v. Ramſcot, cites Raſt. Ent. 611. pl. 10. 

5. In Aſſault &c. the Defendant pleaded ſon Aſſault demeſue. The 
Plaintiff replied, that he was Servant to A. to take Care of his Horſes, and 
that the Defendant would have beaten one of them; whereupon he, in De- 
fence of the Horſe, laid his Hands on the Defendant, and thereupon the Di- 
fendant aſſaulted him. The Defendant rejoin'd, that B. another Servant 
A. was going to break the Hedge, and leap a Horſe of A.*s into Black Aire, 
a Cloſe of the Deſendant's Maſter, whereupon the Defendant forbid him, and 


endeavour'd to hinder him; and thereupon the Plaintiff came up ” 4 
; b All 1 


— —ᷣ— — — — — . ar. „ n . n 


Freak, 


ſauted &c. the Defendant, who rlefended himelf ; and traverſed, that he 

was guy &c. but in Black Acre &c. Exception was taken to the Re- 
lication, that it was only that the Defendant would have beaten the 
Horſe, and did not allege in Fact, that he did beat him. Bur notwith- 
ſtanding this Exception, the Detendant had Judgment. 2 Lutw. 1481. . 
Hill. 11 W. z. Shingleton v. Smith. 


- 


— ———— 


— 


(G. 4) Aſault and Battery. Declaration. Good or 


nor. 


l. Reſpaſs of Aſſault, that he impoſed ſuch and ſo many Threats of 
his Life and maiming him, that he could not go avout his Buſineſs - 

in Publick 5 and did not ſay about bis Buſineſs there, and yet well; per 
Cur. - Br. Brief, pl. 230. cites 37 H. 6. 2. 3. | 

2. In Treſpaſs the Plaintiff” counted, that the Defendant menaced him, 
ly which his Bu/rneſs in this County, and in the County of S. was not done, 
and jbew'd How, viz. in Collecting Rents &c. Repairing ſuch Houſes 
&c, And the fame where he ſays, that he dared not attend his Buſineſs, 
he ſhall ſhew in what Buſineſs. Br. Count, pl. 46. cites 37 H. 6. 19. 
z. In Treſpaſs of Aſſault at D. & ipſum verberavit vulneravit, & 
Male tractavit, all ſhall be intended in the firſt Place; and yet it may 
be, that it was at divers Places. Br. Surmiſe, pl. 27. cites 5 H. 
7. 17. | | 
| a In Treſpaſs of · Iſaulting him, nec non unum equum pretii 6 l. a Per- 
ſend ipſius (the Plaintitf) adrunc & ibidem cepit. After a Verdict it was 
moved in Arreſt of Judgment, that the Declaration was ill, becauſe the 
Flaintilf did not ſuppoſe any Property in the Horſe, but ought to have 
ſaid, Fquum-ſuum ; tor it might be the Detendanr's, and then he might 
lawtully take her; or it might be the Plaintiff's, and then tortious; 
and rhe Conftruction being indifferent, it ſhall be taken ſtrongeſt againſt 
the Plaintiff, And the jury having aſſeſs'd intire Damages for both 
Treſpaſtes, and there being no Cauſe tor one Treſpaſs, the Verdict is not 
good; quod fuit conceſſum per Fenner & Yelverron J. no other being 
in Court. Velv. 36. Paſch. 1 Jac. B. R. Purcel v. Bradley. | 

5. In Action of Aſſault, the Plaintiff declared, 210d cum the Defen- Roll. Rep. 
dant verberavit, without an expreſs Allegatiou that the Detendant did bear $5: Pl: 7 
him. Exception was taken, and cited the Caſe of Sheriff and Bridges, Nane e 
39 liz. where ſuch a Declaration was ad judg'd void. But the Jultices Sherland 
were of Opinion, that the Declaration was good, notwithſtanding the v. Hauten; 


judgment cited. Godb. 251. pl. 347. Paſch. 12 Jac. B. R. Sherloe's 2 * 
ſeem'd to 

8 think it 
good, and inſtanced in an Ejectment, and alſo in Debt for Rent, that a Quod cum dimiſit is good. But 
it being moved at another Bay, and the Caſe of Shreene, v. Bridge, Irin 37 Eliz. cited as adjudg'd 
in Point in a Writ of Error to be good, tho' the Cuſtom, is to declare in ſuch Caſes with a De eo 
yuod ipſe &c.. the Court (abſente Coke) held accordingly. 2 Built. 214. S. C. ard the whole 
Court declared they would be directed by Precedents, and accordingly Precedents were produced, and 
all (abſente Coke) were clear of Opinion that the Declaration was not good. And Man Secupdary, in- 
form'd the Court, that he had 2 Precedents directly in Point adjudg'd upon a Declaration to be in- 
ſufficient, being in this Manner as here with a Quod cum. But Croke J. ſaid, if the Declaration here 
had been Quod cum, he was in Pace Domini Regis, the other did aſſault and beat him contra 
Pacem, this had been good; for here is a good Relative to the Quod cum, which always pre ſuppoſes 
ſome Matter ſubſequent to be depending upon it, which is not ſo here, and therefore the Declaration 
here not good, and fo the Rule of the Court was Quod querens nil capiat per Billam. 


Caſe. 


6. After 
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6. After Verdict, Judgment was arreſted, becauſe no Place was 4% ed 
ꝛvhere the Battery was done. Lat. 273. Mich. 2 Car. Edſol 
Bengor. 7 7 * 

5 Upon hearing Counſel on both | Sides, 3 Declarations in Aſſout 
Battery, and Falſe Impriſonmemt, were order d to be reduced into one, ab. 
pearing upon the Face of the Declaration to be all for one and the ; "AN 
Fact; and in each of the 3 the Plaintiit declaring againſt one of the 
Defendants for an Aſſault &c. Simul cum the other 2. Notes in © B 
249. Hill. 7 Geo. 2. Carlin v. Elliot, Hunt, and Drew. 5 


x — 3410 
= 5 * 4 


(G. 5) Pleadings. Good or not. 


I. Reſpaſs of Battery, Wounding and Maihem, and it waz 

demanded Fudgment of the Writ, inaſmuch as of the Mai hen be 
oung hit to have Appeal of Mai hem, Et non Allocatur. Br. Treſpaſs, pl. 261. 

cites 43 All: 39. | 8 55 | 

Br. Appeal, 2. By which the Defendant /aid, that the Plaintiff at another Tims 
pl. 135. cites ron g ht Appeal of Maihem of the ſame Act, and was nonſuited after Appear 
3 7  _ ence; and good clearly per Knivet Ch. J. And ſo fee that Nonſuit in 
Harkins Appeal of Maihem is peremptory. Br. "Treſpaſs, pl. 261. cites 43 All. 


ſays, that 39. 

how ſoever 5 : 95 | | 

the Law may ſtand in Relation to this Matter; if ſuch Action be brought for the Battery only, with. 
out mentioning the Maihem he ſecs not how it can be barr'd by ſuch a Nonſuit, becauſe it is generally 
holden, that in an Appeal of Maihem, no Conſideration can be had of the Battery, but only of the 
Maihem ; and if ſo, it ſeems ſtrange that a Nonſuit in ſuch an Appeal ſhould bar an Action of a diffe- 
rent Nature brought from a Matter which the Appeal had nothing to do with. However it ſeems clear 
that a Nonſuit in an Act ion of Treſpaſs is ro Bar of an Appeal of Maihem; alſo he takes it for granted, 
that a Nonſuit in an Appeal of Maihem, before the Plaintiff has appear'd to it, is not a Bar of any other 
Appeal or Action, becauſe the Writ, for what appears to the contrary, might be purchaſed by a Stranger 
in the Name of the Plaintiff. 2 Hawk. Pl. C. 160. cap. 23. S. 26. 


Br. Preſent- 3. In Treſpaſs, the Defendant ſaid that he was Forefter of the Foreſt if 
yl 71 B. and the Plaintiff was indicted by the Foreſters and Verderors, Re- 

el _ garders and Agiſters, for taking of Deer, by which he came to him, and 

* All the pray d him to find Pledges to anſwer before the Fuſtices of the Foreſt, and h: 

Editions of would not; by which he took and impriſoned him till he perform”d the Statute, 

(Beis ual Judgment &c. And the Plaintiff ſaid, that De ſon tort Demeſne abſque 

but the tali Cauſa, and the was Iſſue received by the Court. And it was faid, 

Vear- Book that beſore Juſtices in Eyre, he ſhall not have Averment contrary to ſuch 
is (Plaintiff. ) Preſentment ot the Foreſters. Br. De ſon tort &c. pl. J. cites 45 E. 3. 7. 

4. Treſpaſs of Battery, the Defendant pleaded Not guilty, the Plaintif 

pleaded Effoppel, becauſe at another Time the Defendant being indicted own'd 

the Treſpaſs before Juſtices of Peace, and upon this Proceſs iſſued againſt 

him to anſwer to the King, who came and pleaded that the Ill which 

the Plaintiff had, was de fon Aſſault Demeſne, and fo to Iſſue; aud be- 

fore Verdict the Detendant came and confeſs'd the Treſpaſs, and put him- 

ſelf in Grace of the King, and made Fine, and demanded Judgment, it 

he ſhall be received to plead Not guilty ; and the Record came in by Writ 

of the Chancery And the Court held that he ſhall not plead Not guilty, 

contrary to his Conſeſſion, by which he pleaded De ſon Aſfault Demelne. 

And the other demurr'd, inaſmuch as he pleaded ir againſt the King, 

and after waved ir, and confeſs'd the Treſpaſs. And atter Writ was a- 

warded to 19 of Damages ; and fo it ſeems that he fal not plead 


contrary to his Confeſſion. Br. I reſpals, pl. 96. cites 11 H. 4. 65. 
5. Treſ⸗ 
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. Treſpaſs of Aſſault and u the Defendant ſaid that the Plain- 
tiff came upon his Land, and would have occupied it, and the Defendant 
giſturbed him, and took him by the Hand, and charg d him to go off ; which 


is the ſame Aſſault and Battery; and admitted for a good Plea, Br. 


Treſpaſs, pl. 413. cites 11 H. 6. 23. 6 IS 5 
6. Treſpaſs of Battery of his Servant, per quod ſervicium Servientis 

ſai prædicti &c. The Defendant ſaid, that he was retain'd with him be- 

re that he beat him, and departed and came to the Plaintiff 5 and yet it 

ſeems that It is no Plea; for he cannot retake him, nor beat him, with- 

our Requeſt to his ſecond Matter, Br. Treſpaſs, pl. 139. cites 21 H. 6. 

: 7. Treſpaſs of breaking his Cloſe, and Battery, Menace, and Wound- Treſpaſs of 

ing A. and B. his Servants in M. The Defendant ſaid, that he was ſeiſed 8 

of 2 Acres in C. till diſſeiſed by the Plaintiff, upon which be enter d and did ,,..... U. 

the Treſpaſs, abſque hoc, that he is Guilty in M. And a good Plea ; and to The Defen- 

the rounding Not guilty ; for per Cur. wounding cannot be juſtified ; and to dant ſaid, 

the Menace and Battery ſaid, that he was ſeiſed of the ſaid 2 Acres in C. till mo no / * 

by the Plaintiff” diſſeiſed, and the ou A. and B. Servants of the Plaintiff, ,p, Plaintif 

ane with the Plaintiff upon the Land, and the Defendant re-entcr'd upon were cutting 

upon the Plaintiff, and found A. and B. upon the Land occupying to the Uſe of the Graſs 


of the Plaintiff, by which he put his Hands upon them peaceably; and ſaid, of the Defen- 


* 
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that if they would not go off the Land, he would purſue and chaſtiſe them ac- n 


cording to the Law of the Land; which is the ſame Menace and Battery, of prohibited 
which the Action is brought, ab/que hoc, that he is 7 at N. And a them, and 


good Plea without the Traverſe ; tor it is a Treſpaſs Tranſitory. Br. Treſ- _ 1 3 
paſs, pl. 143. Cites 21 H. 6. 26, 27. I 
commanded 


tlem to ro out of his Land, abſque hoc, that he is quilty of any Aſſault in D. &c And it was held a good 
Plea ; ard vet it is not like where a Man juſtifies by Aſſault made by the Plaintiff to the Defendant ; 


Note the Diverſity. Br. Juſtification, pl. 4. cites 27 H. 6. I. 


9. In Treſpaſs of Aſſault in the County of N. by which he loſt his Buſi- S. P. Br 


meſs in the County of N. and S. it is no Plea that he had not any Buſineſs, pres Ly 


or 15 8 loſe his Bliſineſs in the County of S. Br. Traverſe per &c pl. 136. and pl. 89. 
$* 12. 0.2, 4. | | C. 

9. And if he ſays that by the Menace of the Defendant he could not ga- — P. Br. 
ther in his Debts, nor plow his Land in F. it is no Plea that he has no 89 8 = 
Debts there; for the Aſault or Menace is the Effect of the Matter, and gut he ſhall 
the reſt is only to increaſe Damages. Br. Traverſe per &c. pl. 136. cites 37 anſwer tothe 
H. 6, 2. ; : Menace. 

10. Treſpaſs by F. for Aſſault upon M. his Servant, and beating and And after he 


wounding him, 5 Auguſt Anno &c. and impriſoning him, and carrying him ſaid that be, 
from L. — N. 27 gf impriſoning him by 3 Days per quod ſervitium & c. ghar, 
perdidit ; the Defendant ſaid, that 4 Auguſt he was robb'd of # pra Goods, and by bis 

0 the Value &c, at Midnight, by which he levied the Cry, and came to D. Command ar- 
Conftable of F. and to W. N. Bailiff of the Hundred, and fhew'd the Matter, reffod Kory 4. 
and pray'd them to ſearch for ſuſpicious Perſons, and rake and arreſt them; that he could 
by which they there ſearch'd accordingih, and found the ſaid Servant going not be car- 
and watching ſuſpiciouſly in the Street, in the Night, and would have ar- ried A ſiue 
refted him and he fled, and the Defendant purſued, took, and carried him to — N 
H. to have him carried to Gaol ; and becauſe he was ſick, and could not be j, 5 ah 
carried, they held him for 3 Days and after carried kim to Gaol ; which is as Abſque 
the ſame Aſſault, Battery, and Impriſonment &c. And no Plea, becauſe A peri- 


he makes not any Juſtification for himſelf. Br. Treſpaſs, pl. 297. cites — m—_ 


2 E. 4. 8. the ſame 
| by | upon a Re- 
turn of Languidus. Br. Treſpaſs, 297. cites 2 E. 4. 8. 


11. In Treſpaſs, the Defendant ſhewed that the Plaintiff would have 


taken 6d. of the Money of the Defendant from him, and he put bis Hands 
| | 5 8 LE 1p9R 
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upon him, and did not ſuffer bim. And by the Juſtices; if a Man rakes nu. 
Goods, I may put my Hands upon him, and diſturb him, and it |, 
will not leave may beat him rather than ſuffer him to carry them awa 
by which the Plaintiff ſaid that De ſon tort Demeſne abſque tali cauſ; : 
and this was in Treſpaſs of Battery. Br. Treſpaſs, pl. 185. cites 9 F. 
28. ee 3 
1 12. 'Treſpaſs of Menace, the Defendant ſaid that the Plaintiſf was iy 
debted to him, and he ſaid to him that he would ſue for it by the Lacy pg 
impriſon him if he could, which is the ſame Menace. And per Cur. this 1 
no Plea ; for the one is a Tortious Menace, and the other is a lawful Me. 
nace. Br. Treſpaſs, pl. 388. cites 16 E. 4. 7. | 
Br. Treſpaſs, 13. Treſpaſs V1 & Armis in D. inſultum fecit, verberavit vulneravit 
pl. 389. & male tractavit, & tales, & tantas minas impoſuit quod &c. the O. 
cites S C fendant to the Vi & Armis pleaded Not guilty, and to the Reſidue of the Treſ- 
paſs that at the Time of the Treſpaſs Ec. the Plaintiff made an Aſſault pon 
him, and the Defendant prayed him to ſuffer him to be in Peace, and if unt 
that he would defend himſelf, and rather than wy reg beat the Defendant, 
that the Defendant would beat him, and yet the Plaintiff would not ſurceal; 
his Aſſault, by which the Defendant in his Defence beat him, which is the 
ſame A ſſault and Menace of which the Action is brought; and a gocd 
Plea, and ſhall not be compell'd to ſay generally, that De ſon Aitzul: 
Demeſne, and in his Defence; tor then the Menace ſhall not be anſyer. 
ed; Quod nota per Cur. Br. Treſpaſs, pl. 333. cites 16 E. 4. 11. 

14. In Treſpaſs of Aſſault and Battery, the Defendant ſaid that divr(; 
 Felenies were committed in the Place where &c. and ſaid that he was watch. 
ing in his Houſe, and came out into the Highway, and the Plaintiff came at 
the Hour of 11 in the Night, and the Defendant came and put his Hand. 
upon him in a peaceable Manner, and look'd in his Face, and when he (ry 
that he was a true Man he departed, which is the ſame Affault and Bat- 
tery of which &c. Per Keble, By the Statute of Wincheſter, cap. ;. 
Watchmen may arreft Nightwalkers, but ſuch Watches ought to be aſ- 
ſign'd by che Vill. And per Cur. Suſpicion is ſufficient Caule to arreſt a 

an, and is traverſable. And per Huſſey, Watchmen may oppoſe 
Nightwalkers from whenceſoever they come; and Fairfax |. agreed 
thereto, and ſo a good Plea. Quzre it double. Br. Treſpaſs, pl. 268. 
Cites 4H. J. 1. 2. | 

15. Treſpaſs of Aſſault, Battery, and Wounding ; the Defendant {aid 
that the ſame Place and Day he had a Warrant to arreſt the Plaintiff, by 
which he there put his Hands upon him peaceably, and arreſted him, which 
is the ſame Aſſault, Battery, and Wounding &c. Per Fineux this is no 
Plea ; for this is no Aſſault, Battery, nor Wounding ; but if he had faid 

that he arreſted him by a Warrant at the Time &c. and the Plaintiff 
made Aſſault upon him, and the Ill which he there had &c. was De fon 
Aſſault Demeſne &c. This had been a good Plea. Br. Treſpaſs, pl. 218. 
cites 21 H. 7. 39. 

16. In Treſpaſs of Aſſault, Battery, and Wounding, the Defendants 
juſtified by Warrant from the Mayor of S. to take the Husband, and that 
when they were taking him the Wife hinder d them, whereupon n Jaid 
their Hands on her Molliter to make her deſiſt, Qux eſt eadem Tran greſſio 
&c. It was objected that they did not anſwer to the Battery, nor tra- 
verſe it. And it was held ill. Cro. E. 93. 94. pl. 3. Paſch. 3 Eliz. B. R. 
Jerome v. Phear. 

17. In Aſſault, Battery, and Wounding, the Defendant pleaded that be 
was Conſtable of D. and for ſuch a Miſdemeanor by the Plaintiff, who laid his 
Hands on him, and put him into the Stocks, Duæ eft eadem tranſgreſſio; 
and upon Demurrer it was adjudged for the Plaintiff, becauſe the De- 
fendant did not plead Not Guilty to the Wounding, or juſtity'd it; but 
if one pleads that the Hurt which the Plaintiff had was of his own Al. 
ſault; this is a good Anſwer to all, and the Plaintiff had Judgment. 
Cro. E. 268. pl. 3. Hill. 34 Eliz. B. R. Pendlebury v. Elmer. 7 

8 18. 
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18. A Boy preſs'd to get into a Cock-pit, to ſee the Game, and the Miſter 
of the Pit endeavoured to put him forth; the Boy reſiſted, the Mafter there- 
upon pull'd him by the Ear, ſo that it bled z and the Boy by his Guardian 
ſues Action of Battery. And the Maſter pleaded Not guilty, and for this it 
was againſt him; but by Damport Judge, ſome Opinion was, that by 
good pleading in this Caſe the Maſter ot the Pit might have juſtified the 
Act well enough, bur could not plead Not guilty. Clayr. 24. pl. 41. 
igg's Cale. W. 
E. In Aſſault and Battery, the Defendant ju/tified by Molliter manus 
Impoſuit upon the Plaintiff, Who entered his Cloſe. And the Opinion of 
che Court was, that he ought to ſhew what Eſtate he had in he Cloſe, and 
that the Plaintiff came there and endeavoured to eject or diſſeiſe him. Mo. 
$46. pl. 1142. Mich. 13 Jac Smith v. Bull. 
20. If a Battery be outrageons, ſo that a Molliter manus Impoſuit be not 
true, it ought to be ſpeczally ſhewn, otherwiſe it ſhall be a good J uſtifica- 
tion. Skin. 357. pl. 22. Mich. 5 W. & M. B. R. King & Uxor v. 
ebbart. ONS 
o'r In Treſpaſs and Aſſault the Defendant pleaded that he was riding in 4 Mod. 404. 
rhe Highway, and his Horſe being frightened ran away with him, and that 8. 8 1 
the Plaintiſt and others were call d to to and out of the Way, which they Plaine 
did not, and that the Horſ: run upon the Plaintiff againſt his Will &c. And tiff; and 
upon Demurrer to this Plea it was adjudged ill, becauſe the Defendant there it was 
had juſt ified a Treſpaſs, and did not confeſs it; but if he had pleaded Not 1 — 8 be 
guilty, upon this Evidence he might have been acquitted. 2 Salk. 637. 5 


| . of Meay 
pl. 5. Laich. 7 W. 3. B. R. Gibbon v. Pepper. 4 oF 


becauſe there the Fa was confeſs'd ; but the Battery is not anſwered here. Ld. Raym. Rep. 33. 


S. C. and ſays that in this Caſe the Detendant juſtified a Battery, which is no Battery. And ſo was the 
Oxinion of the Court; and Judgment for the Plaintiff, 


22. One cannot plead his Poſſeſſion in Bar without more, except it be in 
the Caſe of Battery, where it may be merely collateral ; and the true Di- 
verſity is berween a Declaration and a Plea, tor one may count upon his 
Polieſſion without more, but not juſtity by Virtue of it; and you can 
never gave Poſieſſion in Bar, without making a Title; Per Powell J. 12 
Mod. 508, 509. Paſch. 13 W. 3. in Caſe of Pell v. Garlick | 

23. In Treſpaſs an Exception was taken, that the Plea was diſconti- 2 Salk. $24- 
nued, becauſe the Declaration was of an Aſſault, Taking, ee and pl. kl. wr 9 
Impriſoning, and the Defendant pleaded to the Treſpaſs, Aſſault and Im- nn 13 * 
prilonment, but pleaded nothing as to the Arreft. But per Holt Ch. J. The 240. S. C 
Impriſonment includes the Arreſt; for Impriſonment cannot be without an but 8 P. does 
Arreſt, nor an Arreſt without Impriſonment; for an Arreſt is an actual not 1 
Impriſonment. And the Plaintiff had Judgment. 2 Ld. Raym. 1100. 28. 5 5 | 
Hill. 3 Ann. Blackmore v. Tidderley. 8 

| | not S. P. of the Diſcontinuance. 


24. In Treſpaſs, Aſſault and Battery, laid 1/} Ob. 3 Ann. the Defen- 
dant as to the Force pleads Not guilty, and as to the Reſidue pleads, that 
long before &c. (viz.) on September 13. a Stranger's Bull broke into his Cloſe, 
which he was driving out to impound him; and that the Plaintiff came into 
the Cloſe, and with Force hindered him, and would have reſcued the Bull ; to 
prevent which the Plaintiff Parvum flagellum ſuper querentem molliter im- 
poſuit, which is the ſame Reſidue of the 7 reſpaſs, and traverſed that he was 
guilty at any Time before the ſaid 13 Sept. Exception was taken, becauſe 
the Defendant ſhould have required him to go out of his Cloſe before he 
beat him, and that Flagellum molliter imponere was repugnant, and that 
the Traverſe was ſhort, becauſe it did not anſwer the Treſpaſs aſter Sept. 
13. Per Cur. The Quod eſt idem reſiduum is good without a Traverſe, 
and therefore not material tho” it be ſhort; tor it goes only to the Time 

| where 


in Hob. 134. 
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where the Quod eſt idem avers it to be the ſame. 2 Sal k. 644. pl. 12 
. . Ann. B. R. Green v. Goddard. ; 

25. In Aſſault and Battery, the Defendant pleaded that he was Servant 
fo R. and that the Plaintiff having aſſaulted R. at a certain Time and Place 
he did then and there aſſault the Plaintiff in Defence of his Maſter. Excep. 
tion was taken that a Servant could only juſtity defending his Maſter 
and not aſſaulting the Plaintiff in the Defence ot him; and cited 11 H 
6. 8. Belides the Aſſault of [by] the Plaintiff might have been of a 


Time paſt ; for the Words of the Plea are, That the Plaintiff having aſ. 


ſaulted R. And the whole Court (abſente Lee) were of Opinion that the 
Plea was not good, and gave ſudgment for the Plaintiff. 2 Barnard. Rep, 
in B. R. 32). Mich. 7 Geo. 2. 1733. Markweth v. Reynolds and 
Weſt wood. 


(G. 6) Juſtiſication. Good, or not. 


1. IN Treſpaſs of Battery at D. there, if he juſtifies at another Place in 

1 the ſame County, this is good without alleging Continuance of the 
Treſpaſs ; Per tot. Cur. Br. Treſpaſs, pl. 37. cites 35 H. 6. 50, 51. 

2. In Treſpaſs of Battery, Ita quod deſperabatur &c. it ſuffices to juſtify 
the Battery, without anſwering to the Feopardy of Life. Br. Faux Impriſon- 
ment, pl. 3. cites 35 H. 6. 54. 

3. Treſpaſs of Battery, the Defendant ſaid that he is Serjeant, and ar- 
reſted him upon an Action, and pleaded all certain; and the Plaintiff mad: 
Reſcous, and the Serjeant purſued him, and he fled, and becauſe he could nt 
otherwiſe take him he beat him, which is the ſame Treſpaſs &c. Per Littleton, 
It I come to diſtrain, and the Party chaſe the Cattle upon another's Land, ar 
into another County, I may purſue and retake; tor when they are in my 
View they ſhall be adjudged in Law in my Poſſeſſion ; The Reaſon 
ſeems to be inaſmuch as they are tranſitory. So where it is ſaid toa Man! 
arreſt you, and he flies, I may purſue him and take him, and this in another 
County. Per Markham Ch. J. Yet you cannot bear him when he flies; 
but if ke had been arreſted in Fact, and made Reſcous, or would ſtand in 
his Defence upon the Arreſt, there he may beat him to take him, Br. 
Treſpaſs, pl. 296. cites 2 E. 4. 6. 

4. Treſpaſs of Menace of Lite and Member; a Man cannot juſtify the 
Menace of Death; by which he ſaid Not guilty, and to the reſt /aid that 
he menac'd him from going in his Way, and made Aſſault upon him ; by which 
he ſaid to him that he would go in his Way, and would defend himſelf in 
their Aſſault, and rather than be mayhem'd himſelf that he would mayhem 
him; and ſo to Iſſue. Br. Treſpaſs, pl. 319, cites 10 E. 4. 6. 

5. Treſpaſs of Aſſault, Wounding, and Impriſonment by one Day; and the 

Defendant juſtified the W ounding, becauſe the Plaintiff male an Aſſault upon 
him the ſame Day, Year, and Place, and the Wrong which he had was De 
ſoa Aſſault Demeſne in his Defence; and to the Impriſunment he ſaid that he 


was Conftable of the ſame Vill, and becauſethe Plaintiff made an Aſſault upon 


him and broke the Peace, he took and carried him to Gaol for Conſervation f 

the Peace; And a good Plea per tot. Cur. tho* the Aſſault was made upon 

himſelf. Br. Treſpaſs, pl. 272. cites 5 H. J. 6. 5 
Roll. Rep. 6. In Treſpaſs tor an Aſault, Wounding, Taking, and Impriſoning, the 
135. pl. 15, Defendant quoad the Aſſault and Wounding pleaded Not guilty, and quoad the 
2 N Taking and Impriſoning juſtified by a Warrant from the Tard Mayor, i 
per * A ſhews neither Zime or Place when or where it was made, and /aid nothing ., 

] 


ace ought fo the Aſſault ; and upon Demurrer the Plea was held ill, by Reaſon ol 
ta be alleg'd. | omitung 
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mirting the Aſſault; and ſo it was a Diſcontinuance, and therefore or- where the 


ame th beg in again. 2 Bulſt. 335. Hill. 12 Jac. Wilſon v. Dodd: Warrant 


dere | | * tf | | was made. 
And Ibid. 176. S. C. accordingly, and the Point as to the Place was admitted by Coventry of Counſel 
for the Defendant. It was inſiſted by the Counſel for the Plaintiff, that where the Things to be 
ee are of diverſe Natures, there ought to be a particular Anſwer to each; but where the one 
includes the other, it is well enough, if he juſtifies that which includes the other, without anſwering 
1 other, and ſo in this Caſe; for there cannot be an Impriſonment without an Aſſault, ſo that the Im- 
riſonment which is juſtified includes the Aſſault; But Coke Ch. J. ſaid that there might be an Aſſault 
bichout an Impriſonment, and ſo they are diſtinct, as Wounding includes an Aſſault; but if he directs 
bis Plea to the Wounding, it is no Anſwer to the Aſſault. And Doderidge ſaid the Plaintiff did not in- 
tend the Aſſault comprehended by Implication in the Impriſonment, but another diſtinct Aſſault. 


It was objected, that the Traverſe De Injuria is not good, where 
the ſuſtification is by Reaſon of a Freehold, or a Leaſe for Vears; but 
not withſtand ing the Plaintiff thall have Judgment, becauſe the Iuſtifica- 
tion is uot meerly in the Realty, but mixt with the Perſonalty; and where 
it is mix d with the Perſonalty, Injuria ſua propria is a good Traverſe, 
and he need not to traverſe the Title, as the Defendant pretends; and 
cites 8 H. 6. 34. Beſides, the Juſtification is not here upon the Leaſe, 
but upon the Aſſault upon him by laying his Hands Molliter upon him, 
to remove him from his Poſſeſſion; ſo that the Realty is not Induce- 
ment only to the Fuſtification. Lat. 273. Paſch. 2 Car. Hall v. Gerrard. 

8. In Treſpaſs of Battery and Impriſonment, the Defendant iſtiſied as Ibid. 404. 


Bailiff, by Virtue of an Execution, and that he Molliter manus impoſuit . N —— 


him, and arreſted and impriſoned him. It was objected that the Mol- Quod mir- 

liter manus impoſuit did not anſwer the Battery; and the Court inclined ror ! For | 

that it did not ſufficiently anſwer ir, but that he ſhould have pleaded that _— | 

the Plaintiff reſiſted him, by which he in his Defence beat him. 3 Lev. * N "Rp i 

493, 404. Mich. 6 W. & M. in C. B. Patrick v. Johnſon. Cate ace as i 
ere, an | 


the Laying on his Hands is a Battery, if he had no Warrant to juſtify it. And Ibid. 405. ſays, that up- 13 
on this Exception and another Curia adviſare vult; and the Plaintiff being farisfied that the Exceptions 1 
would not help him, diſcontinued.- But ſee 2 Lutw. 929. where this Remark of Lev. 404. 405. 
i canyals'd and denied by Serjeant Lutwich in the ſame Caſe of Patrick v. Johnſon. 


9. Where an expreſs Battery is /aid, itis not enough to juſtify the Im- 
priſonment upon legal Proceſs, which includes a Battery, but the De- 
fendant ought to go on, and ſhew that he arreſted the Plaintiff, and the 
Plaintiff offered to reſcue himſelf, aud ſo the Defendant was compell d to beat * 
him; tor otherwiſe if it be not upon ſome Occaſion, a Man cannot juſtity 1 
2 Battery in an Arreſt, And Judgment was given by the whole Court . 
tor the Plaintiff. Ld. Raym. Rep. 231, 232. Trin. 9 W. 3. in Caſe of * 
Truſcott v. Carpenter and Man. 1 


LO IS 


(G. 7) De ſon tort Demeſne. Good Plea, in what Caſes of See (G. 5) . 
Aſſault and Battery &c. | 


PN paſs of Monacing, it is o Plea De ſan tore Demeſne &ce, For if 1 
a Man aſſaults another, it is not lawful for the other to ſay that he 
would kill him, aud to menace him of Life and Member ; but if he, upon 
Whom the Aſſault is made, ies, and the other purſues him ſo near that 
* cannot eſcape, or it he has him under him upon the Ground, or has 
chas'd him ro a Wall, Hedge, Water, or Dike, ſo that he cannot 
elcape him, there ir is lawful for him to ſay, that if he will not depart, 
bein Salvation of his Lite will kill him &c. Per Priſot, quod non nega- 
tur. And Brooke ſays ſuch Manner of Form is good Se detendendo in an 
an Indictment upon the Death of a Man Se detendendo. Br. Treſpaſs, 
Pl. 28. cires 33 H. 6. 18. 
5 T 2. In 
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But where 2. In Treſpaſs the Defendant ju//i/ied to ſee if Waſte be done in the Lint 
2 Ju which the Plaintiff held in Execution againſt the Defendant by Statut ut 
N. for Supi, Chant ; and the Plaintiff faid that De fon tort Demeſne abſque tali C 1 
for Suſpi 5 rg ag > ; 9 Cauſa 
cion of Fe- And per Brian, where a Man jaſtiſies his Entry by the Law, and by 85 
lony, the Perſon certain, as to enter fo ſee Waſte, Entry into a Tavern for Vidul. 
7 


Rang or the like, there De ſon tort Demeſne is no Plea, by which the Pl:j..; > 
may fay that ; | 3 alntitt 
De ſon tort Walv'd the Iſſue, and ſaid that he claim'd the Land to be his own Land: 
Demeſne and a good Iſſue. Br. De ſon tort &c. pl. 49. cites 12 E. 4. 10. 
&c. and yet | k 
he juſtified by the Law; for the one is an Entry, and the other is an Excuſe in Law. Br. De ſon tort & 
pl. 49. cites 12 E 4. 10. | : 
And it was ſaid there, That if a Man juſtifies by Authority of the Plaintiff, as by Licence, Leaſe, or 
ſach like, there De ſon tort Demeſne abſque tali Cauſa is no Plea. Br. De ſon tort &c. pl. 49. cite; 


« Cltes 12 


E. 4. 10. 


3. In Treſpaſs of Aſſault and Battery, the Defendant ju/ti/ied that 7. 
S. was poſſeſs'd of a Dog ut de Bonis propriis, and delivered it to him ta key, 
and that the Plaintiff would have taken it from him, in which he reſitted 
him, aud in Defence and Cuſtody of his Dog he beat him, and the Hurt 
which he had was De ſon tort Demeſne ; and to this the Plaintiff was 
put to anſwer, and replied De ſon tort &c. which proves a Property in 
the Dog when he juſtifies the Bearing of one in Defence of it. Arg. Cro, 
E. 126. in Caſe of Ireland v. Higgins, cites 13 H. 7. Rot. 35. 

4. Where Detendant in Treſpaſs, Aſſault, Battery &c. juſtißes in De. 
fence of his Poſſeſſion, the Plaintiff may reply De fon tort Demeſne, becauſe 
the Title of the Land does not come in Queſtion ; Per Powell J. Ld, 
Raym. Rep. 120. 121. Mich. 8 W. 3. Serle v. Dartord. 


mne. 


dee (G. 3) (G. 8) De ſon Aſſault Demeſue, a good Plea. In what 
Caſes. 


I. IN Treſpaſs of Battery, the Defendant ſaid that the Plaintiff beat N. 

to Death, and the Conſtable came to arreſt him, and he ffood in De- 
fence, by which the Defendant came in Aid of the Conſtable &c. and the 
III which he had was De ſon Aſſault Demeſne ; Judgment &c. The 
Plaintiff ſaid that De ſon tort Demeſne &c. Br. De ſon torr &c. pl. 11. 
Cites 38 E. 3. 9. 

2. Battery againſt two Defendants; they pleaded Son Aſſault Demeſuc, 
and this was aſſign'd for Error, becauſe the Aſſault of the one could not 
be the Aſſault ct the other; and therefore they ought to have pleaded 
ſeveral Pleas, but it was adjudged good, becauſe the Aſſault may be 
joint. Mo. 104. pl. 983. Penruddock v. Errington. 

3. Tho? one cannot juſtity a Battery by Son Aſſault Demeſne, by plead- 
ing it to on Indidi ment, yet he may give it in Evidence on a Not guilty, | 
and he may be thereupon acquitted ; Per Holt Ch. J. 6 Mod. 172. 
Paſch. 3 Ann. B. R. The Queen v. Coteſworth. 

11 Mod. 43. 4. In Treſpaſs for an Aſſault, Battery, and Maihem, Defendant plead- 
pl. 3. S. G ed Son Aſſault Demeſne, which was admitted to be a good Plea in Mai- 
2 hem; but the Queſtion was, What Aſſault was ſufficient to maintain ſuch 
faid that if a 2 Plea in Maihem? Holt Ch. J. ſaid that the Meaning of the Plea was, 
Man ſtrikes that he ſtruck in his own Defence; That if A. frike B. and B. ffrikes 
another who gain, and they cloſe immediately, and in the Scuffle B. maims A. that 18 
coes not r©- Son Aſlault; bat if upon a littſe Blow given by A. to B. B. gives him 4 
a 


ſent it 1 a | n 8 J a 
diately xr ra Blow that maims him, that is not Son Aflaulr Demeſne. Powell J 
| . agree 5 


— * 
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dl, "for the Reaſon why Son Aſſault is a good Plea in Maihem is, but rakes his 


; rt might be ſuch an Aſſault as indanger'd the Defendant's Life. 3 Opportu- 
2 513 Paſch. 3 Ann. B. R. Cockerofi v. Smith, nity, and 


ſome Time 


| * after falls 
un kim, and beats him, in this Caſe Son Aſſault is no good Plea, but in ſuch Caſe he ought to plead 
upon kim 


hat is neceſſary for a Man's Defence, and not who ſtruck firſt, tho? this he ſaid had been the common 
b ctice, but which he wiſh'd was alter'd; for Hitting a Man a little Blow with a little Stick on the 
he alder is not a Reaſon for the other to draw a Sword, and cut and hew the other &c. And the Prin- 
ary } Cafe was, that the Plaintiff in a Scuffle ran his Finger towards the Defendant's Eye, who bit off 
oy OS C. cited Ld. Kaym. Rep 177. ina Note at the End of the Caſe of Cook v. Beal, ſays 
he Holt Ch. J. directed a Verdict for the Defendant, the firſt Aſſault being the Tilting a Form or 


Seat upon which the Defendant fat, whereby he fell, and the Mathem was that the Defendant bit off 


the Plaintiff's Finger. 6 Mod. 230. & 263. S. C. but upon other Points. 


(G. 9) Replication in Aſſault &c. Cod, or not. 


1. F N Aſſault and Battery, the Defendant pleaded, that at the Time 


$row gen 7 1.215 
&c. he was ſciſed of the Rectory of D. in Fee, and that Corn was 8. C. and 15 | 


ſever'd from the 9 Parts, and he came into the Ground to carry away the much in the 
Hihes, and in Defence thereof, and to hinder the Plaintiff rom taking fame ber; 
it, he food there to defend it, and the Hurt which he had was of his own e Sol 
I/rong ; The Plaintitt roplied, De injuria ſua propria abſque tali Cauſa f. 224. pl. 5. 
And upon Demurrer the Plaintiit had judgment, becauſe by his Decla- S. C. adjudg- 
ration, he did not claim any Thing in the Soil or in the Corn, but only ed accord- 
Damages for the Battery &c. which is collateral to the Title. Where ing. 
the Plaintiff makes Title in his Count, and the Defendant pleads any 
Matter in Deſtruction ot ſuch Title, or of the Plaintiff's Cauſe of Acti- 
on, there the Plainti{f mult reply ſpecially, and ſhall not ſay abſque tali 
Cauſa. Yelv. 157, Trin. ) Jac. B. R. Tailor v. Markham. f 

2. Trelpaſs of Aſſault, Battery, and Mounding, 1 Aug. 13 Car. the Defendant 
pleaded Son aſſault Demeſiie, upon Iſſue the Defendant gave in Evidence 
an Aſſault and Battery by the Plaintiff, 2 Fuly 13 Car. and that it was in 
his oxwzn Defence, and produced Witneſſes to prove it; the Plaintiff fſhew'd 
that the Battery he intended was 9 Faly 13 Car. and produced alſo divers 
IV itneſſes to prove it. It was inſiſted tor the Defendant that this was no 
Evidence ; for the Plaintiſf ought to have made ſpecial Replication, and 
lewd that ſpecial Matter; but all the Court held that it was not requi- 
lite; tor if he had fhew'd another Day in the Replication it had been a De- 
parture; but *tis [ufficient to ſhew it in Evidence, that there was an Aſſault , 
tor the Day is not material. Cro. C. 514. pl. 12. Mich. 14 Car. B. R. 
Thornton v. Litter. 

3. In Battery, the Defendant pleaded Son Aſſault Demeſne ; the Plain- Mod. 36. 
tiſt replied that he was ſtanding at his Gate, and that the Defendant being lp Weg 
on Horſcback offer*d to ride over him, whereupon he molliter aſſaulted the hat vary- 
Plaintiff in Defence of his Perſon, qui eft idem Inſultus &c. and upon De- ing, viz. 
murrer, this Replication was adjudg'd ill, becauſe he had now confeſſed The Dcten - 
the firſt Aſſault; but he /hoald have ſaid molliter Manus impoſtit upon the Cant pleated 


vows” - De ſon Aſ- 
Plaintiff to hinder his riding over him. Judgment tor the Detendant. Lev. Ek Tha: 
282, Jones v. Treſillian. Hill. 21 & 22 Car. 2. B. R. meſne; the 


| I Plaintiff re- 
Plies, That the Defendant world have forc'd bis Horſe from him, whereby Le did Molliter inſultum facere 
upon the Defendanr, in Defence of his Poſſeſſion. To this the Defendant demurr*'d. Moreton ſaid, that 
Molliter inſultum facere is a Contradiction, ſuppoſe you had ſaid that Molliter you ſtruck him down. 
nd Twiſden ſaid yon cannot juſtify the Beating of a Man in Defence of your Poſleſſion, but you may 
lay that you did Molliter manus imponere &c. Keeling ſaid you ought to have replied, that you did 
lolliter manus imponere, quæ eſt eadem Tranſgreſſio. And per Cur. Quer' Nil capiat per Billam, 
unless better Cauſe be ſhewn this Term. Sid. 44t. pl. 10. S. C. but ſtares it that the Defendant 
Fleaded i peclally in Defence of the Poſſeſſion of a Ship, and concluded his Plea Er fic Molliter inf ez 
| ecit, 
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fecit, where it ſhould be Manus impoſuit; and therefore the Bar was adjudged 1— Sc. . 
Ld. Raym. Rep. 62. Mich. 5 W. z. in Caſe of Lt ward v. Baſelp, as Trin. 21 Car 2. Rot. 1841 — 
ſtates it differently from all the reſt, viz that the Defendant pleaded Son Aſſault Demeſne; the p} * 
tiff replied that he was poſſeſs'd of a Cloſe called Cuprer's Cloſe ; and that the Defendant broke th. 
Gate, and chaſed his Horſes in the Cloſe, and the Plaintiff for deferding his Poſſeſſion Molliter inf 
tum fecit upon the Defendant. And upon a Demurrer adjudged a bad Replication, for he ſhould * 
ſaid Molliter manus impoſuit; but he could not juſtify an Aſſault in Defence of his Poſſeſſion 400 
this Caſe the Court agreed to be good Law. 2 Keb. 597. pl. 23. S. C. ſays the Plaintiff replied by 
in Defence of his Body and Poſſeſſion Melliter Inſultum fecit on the Defendant, who came dine 
againſt him ſtanding in his Cloſe ; and the Court held it ill. * 


Sid. 444. pl. 4. Aſſault, Battery, and Wounding. The Defendant juſtified, that gj 


es way being Maſter of a Ship, commanded the Plaintiff to do ſome Service in % 
Duod non Ship ; and on his refuſing, he, the Detendant, moderate caſt igavit eum 


moderate caſ The Plaintiff maintain d his Declaration, abſque hoc quod moderate caſti. 
ticavit, and gavit, After Verdict for the Plaintiff it was moved in Arreſt of Judg- 


pre _ ment, that the Iſſue was not well join'd ; tor Non moderate caftigayir 
1 Jury does not neceflarily imply that he beat him ar all, and fo no dired 


found Qu Traverſe to the Juſtihcarion, which immoderate Caſtigavit would have 
non moderate been; but de Injuria ſua propria abſque tali Cauſa would have been the 
caftigavits moſt formal Replication. However, it was held good after a Verdict. 


8 Ir Vent. 70. Paſch. 22 Car. 2. B. R. Aubrey v. James. 


was moved, | 
that this was Negativum infinitum, and ſo not a good Iſſue. And the Court held it would have been ill 
upon Demurrer, bur is good after Verdict; becauſe here is an Affirmative and a Negative. —Gilb. 
Hiſt. of C. B. 124. cites S. C. and ſays, that it was rather a Traverſe of the Chaſtiſement, than of the 
moderate Manner of doing it; yet after Verdict it is good, becauſe the Injuria has aſcertain'd that he 
did beat him immoderately. | 


Comb. 227. F. In Treſpaſs of Aſſault and Battery, the Defendant pleaded fon Af. 
King & Ux. ſault demeſne. The Plaintiff replied, that the Detendant came into his 


— 17 C Houſe, and continued there atter the Flaintiſſ deſired him to depart ; upon 
t was in- Which he commanded his Wife to put him out ot the Houſe, quæ molliter 


ſiſted for the anus ſuper the Defendant impoſuit, & hoc & c. but does not ſay Due 
Defendant, |! eadem Tranſg reſſio. And adjudg*d a good Replication; tor it being 


— 342 eodem Tempore quo, it is good without ſuch a Concluſion; but if the 


a Traverſe. vary in Time, then it is neceſſary to ſay Quz eft eadem Tranſgreſſio. 
But Holt Skin. 387. pl. 22. Mich. 5 W. & M. in B. R. King & Ux, y, 
Ch. * ſaid, Tebbart i | 

the Plaintiff : | 

by the Replication ſhews it was a juſtifiable Aſſault, and ſo copfeſſes and avoids, which is a full An. 
ſwer without a Traverſe ; and where the Replication is De Injuria ſua propria, it muſt conclude ad 
Patriam. Carth. 280. King & Ur. v. Phippard, S. C. accordingly And per Cur. the Replicy; 
tion ought to be ſpecial as it is; becauſe the Matter could not be given in Evidence upon the Davy 
Replication of De Injuria ſua propria. And Judgment for the Plaintiff. 


3 
6 


(G. 10.) Judgment and Damages. How. And where 
ſeveral Defendants plead ſeveral Pleas, and one or more 
is found guilty of the Battery, and the others of the 
Aſſault only. 


I. Reſpaſs of Aſſault and Battery. They are at Iſſue, and 'tis 

found that he aſſaulted him, but he had no Hurt, and that he was 

not beaten; and rax'd Damages at half a Mark, and the Plaintiff reco- 
ver'd by N Br. Damages, pl. 19. cites 42 E. 3. J. | 

2. Treſpaſs tor Aſſault ſuch a Day. The Defendant pleaded Not Gul). 

The Fury found the Aſſault on this Day, and another Day to the Damaz? of 


20 J. The Plaintiff thall have Judgment of the 201. tor. the An; 
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— 


ind ir is taken as one and the ſame Aſſault; | racy mirum, and ſo Judg- 
ment pro Querente. Br. Damages, pl. 32. cites 45 E. 3. 24. 

z. Treſpaſs againſt 4, de Verberatione & Vulneratione. The one juf- 
tified the Wounding, and the Blows by Aſſault of the Plaintiff, and are 
at Iſſue. And the other pleaded Not Guilty. And per Cur. If the Plea of 
him who juſtifies be found againſ# him, heſhall be charged of the entire Da- 
mages 5 and it ſhall be inquir'd how the others did, for they may make an 
Aſſault, and not wound him; and then of this the Damages ſhall be 
rrainſt all, and of the wounding againſt him who ſiruck only, quod mi- 
” For in Treſpaſs there is no Acceſſary, and he who came and did 
nor ſtrike is Principal, if the others ſtruck, Br. Treſpaſs, pl. 278. 


cites 6 H. 7. I. | 


—_——__ 


(H) Treſpaſs. In what Caſes it lies. Clauſum fregit. 
Ibo ſhall have it. In reſpect of his Eftate.] 


l. E that has only the Herbage of a Foreſt, or of a Cloſe, may ng Cited 
have Treſpaſs Quare Clauſum kregit, as well as if he had , Hi“ 
the Land. Oy. 12. El. 285. 40. 24 Eliz. in 
| | Caſe of 
Welden v. Bridgwater. S. P. Ibid. 355. pl. 43. Paſch. 36 Eliz. per tot. Cur. in Caſe of Hoc a, 
lor — Co. Litt. 4. b. S. P.——S. P. Arg. 2 Roll Rep. 356. in Caſe of Zouch v. Moore. 


2. [So] Tf A. ſeiſed in Fee of a Claſe, grants the Paſture of the Mo. 3o2. pl. 
Cloſe to B. for Years, B. ſhall have Treipais Quare Clauſum fre- 453: P. 
nit for a Treſpaſs done to him; tor the Cloſe itſelf is demiſed to 2 kaner 


ature, and not the Paſture to be taken by the Youth of his 1 Ca t 
rafts, Mich. 14 Car, by Barkley, Welder v. 
ridgwater. 


8. P. per tot. Cur. Mo. 3 55. pl. 480. in Caſe of Hoe v. Taylor.— 8. P. by Doderidge J. 2 Bult. 
$8. in Caſe of Whittier v. Stockman. | | | 
3. Treſpaſs was brought by the Leſſor againſt the Leſſee for Life for 
Cutting of Trees, which were reſerved upon the making of the Leaſe ; and it 
lay well, tho' the Leſſee had a Leaſe ; therefore Quære, if by the Re- 
ſervation the Soil be not reſerved, for it was Quare Clauſum fregit, and 
awarded good by Reſervation of the great Wood. Br. Treſpaſs, pl. 
55. cites 46 E. 3. 22. 
4. Owner of Land contracts with others for the Sowing it &c. at Cro. E. 143. 
Halves; the Owner only can have Clauſum fregit. Le. 315. pl. 439. = xk _ 


Hill. 20 Eliz. C. B. Hare v. Okeley. R 


| accordingly, 
by the Name of Hare & al”. v. Celey., — Goldsb. 77. pl. 9. Hill. 30 Eliz. Hare's Caſe. 


5. Treſpaſs was brought by Grantee of the Proficuum of ſuch a Mead, 
#12, the Kar-Graſs, The Jury found, that Ear-Graſs is ſuch Graſs as 
is upon the Land after Mowing till Lady-Day. Such Grantee cannot 
bring Treſpaſs Quare Clauſum fregit; but he may have Action tor ſpoil- 
ing his Gras, 3 Le, 213. pl. 282. Mich. 30 & 31 Eliz. B. R. Hitch- 
cock v. Harvey. | | 
6: He that has the Crop and YVefture of Lan1s as Lot Acres, to his Lot Oro. E. 421. 
very 3 or 4 Nears, ſhall have Treſpaſs ®uare Clauſum fregit. Mo. 302. fn 2 
pl. 453. Hill. 34 Eliz. Welden v. Bridgewater. 1 


i ä having been 
0 made Time out of Mind, may be good by Preſcription ; and by the Allotment it is the proper Soil 
and Freehold of him to whom it is allotted; and ſo may well matatain this Action. 


T2. 7, The 


= 


.ﬀ Z 
A 
» 
mn 1 
N ü 
9 
, 
f 
1 5 
9. 
= 
„ 
1 
1 
» 5 y 
1 
T. 
* 1% 
= 
* 
7 
4 
ol 
\ ) 
| 
1 
| 
7 J 
| 
f 2 
1 
| 
| 
" 


— 8 


nn. 9 


PERS „ 


>. 


. rr DOTY TEST 


— 5-4 Ay vs 7-0 


1 
1 
| 
; 
N 


rene 


442 Om Treſpaſs. 


SoifaMan », So the King who has the Profits by Outlawry. Mo. 302. pl ;,7 
, * 4 þ ; | . Y "v2 " pl. . 

* A e 2 Hill. 34 Eliz. in Caſe of Melden v. Bridgewater, cites x 5 H. 4 

Action, and 34 H. 6. 28. 

the King | 

has the Profits of the Land, and lets the fame to another, he ſhall have Treſpaſs Quare Clauſum fr 


per Clench J. which Shute granted. 3 Le. 213. pl. 282. Mich. 30 & 31 Eliz. B. R. in Caſe of 
cock v. Harvey. | 


* 
* 


egit; 


Hitch. 


Partition, 8. Partition was made between Coparceners, that the one ſhall have the 


That the ne { : a 
ſhall haze i Manor of D. tor one Year, and the other the Manor of C. and that every 2d 


From ſuch a 7 ear they ſhall exchange. Now each of them for their Time have 2 
Day zo ſuch ſeveral Freehold, and ſhall have Treſpaſs alone Quare Clauſum fregit. 


he * "yg 421. pl. 1). in Caſe of Melden v. Bridgewater, cites P. N. 


for the Re- : 
fidue of the Year. Cro. E. 422. pl. 17. cites Tempore E. 1. Partition 21. 


9. He that has a Profit Apprender only, and not the Land itſelf, cannot 
maintain this Action; As 5 H. J. 10. he that hath a Warren only in an- 
other's Soil, or 15 H. J. or 14 Hf. 8. of a Commoner only, Arg. Cro. 

E. 421. in Caſe of Welden v. Eridgwater. 
3 = 403: 10. Tenant by Copy of Underwood to be cut annually by 4, or 5 Acres, may 
f * 38 bring Treſpaſs Quare Clauſum fregit, notwithſtanding it was obſected, 
Eliz. B. K. that the Soil was not granted, and which the Court admitted. Mo. 355. 
S. C—— pl. 480. Paſch. 36 or 37 Eliz. B. R. upon Error of a Judgment given 
b. gl. * in C. B. Hoe v. Tay lor. 
S. C. | | 
4 Mod. 186. 11. Treſpaſs vi & armis, Quare Cauſum vocat P. &c fregit, and taking 
S. C. per his Fifh in his Free Fiſhery in Clauſo prediffo &c. It was objected that 
F e the Action would not lie, for he is no more than a Commoner, and has 
brought in Only a Liberty of fiſhing with others, and not the entire fiſhing him- 
46 E. 3. 11 felt; for he has neither the Property or Poſſeſſion of the Fiſh in Libera 
for fiſhing in Piſcaria, but only a Privilege of taking them there; and therefore can- 
8 not maintain Treſpaſs vi & armis, no more than he Who has Common of 
does not ap- Paſture. And Juſt. G. Eyres cited the Caſe of Up-John v. Dawkins, 
ar by the where the like Action was brought, and Judgment arreſted for the like 
Book, but Cauſe ; Sed per Holt Ch. J. and Dolben, the Plaintiff had Judgment in 


the Action paſch. 1693. Eyre J. contra, and Gregory abſent. Holt Ch: J. grounded 


m— his Opinion upon the Authority of the Writ in the Regiſter, fol. 95. b. and 


but if tis a F. N. B. 88. (G) But Dolbin ] ſeem'd to differ this Caſe from the Regiſter, 
Fault tis becauſe here it was laid to be Libera Piſcaria in Clauſo (of the Plaintiſ) 


8 *. which amounts to ſeparalis Piſcaria. Carth. 285. Mich. 5 W. & M. B. R. 
it ſhall now Smith v. Kemp & al. 
be intended 5 ä 
that they were the Plaintiff's own Fiſh.——2 Salk. 637. pl. 4. S. C. and Holt Ch. J. held as reported in 
Carth. But Salkeld ſays Nota that Carthew (who moved inArreſt of the Judgment) ſaid that there were 
ſeveral Writs in the Regiſter againſt Law. — Skin. 342. pl. 9. S. C. ſays that Holt likewiſe cited 17 E 
4. 6. where ſuch Writ was brought, and therefore the Regiſter, and F. N. B. being ſo, and the old 
Book of 46 E. 3. 11. agreeing with it, they did not regard the Caſes cited, or 1 Inſt. but gave Judg- 
ment for the Plaintiff ; Niſi. 

Carth. 286. in the Margin, cites 1 Inſt. 122. a. Cro. Car. 553. and a Caſe adjudg'd between Yeak and 
Tucker, Hil. 1 & 2 Jac. 2. B. R. where Judgment was arreſted upon the Motion of Mr. Pollexfen for 
this very Cauſe. | 
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(1) Treſpaſs with Continuando. Of aH Thing it 
may be. 


fed Br. 


I. T lies of Graſs trampled. 46 E, 3. * 14. 20 D. J. 3. Curia. 290, So of Grafs 
1 3. 35. 2 R. 3. 15. b. Fitz. Na. 91. (L.) Treſpaſs, pl. 
441. Cites 20 H. 7. 2. per Cur ——— * This ſhould be (24.) 


2, It does not lie of a Gorce, for it cannot be continued. 46 E. 3. Breaking of 
8 f | Hen „ Ke. 
3. But it lies of a Houſe, 46 E. 3. 24. 3 H. 6. Treſpaſs. 19. Fitzh. 77; 
Na. 91. (IL) Dubitatur 20 H, 7. 3. Contra 46 E. 3. 24. 19 D. 6. donc in an 


b. admitted | Inftant, the 
25 1 g Plaintiff ſhall 


not ſay Tranſgreſſionem illam Continuand”, for theſe cannot be continued. Contrary of Graſs fed &c. 
In the one Cale the ſuſtification refers to the Nay of the Breaking only, and in the other it refers to the 
Continuance of the Treſpaſs. Per Finchden Juſtice. Br. Treſpaſs, pl. 374. cites 46. Aſſ. 9. S. P. 
Br. Nuſance, pl. 6. cites 46 E. 3. 23. | 

* S. P. Br. Treſpaſs, pl. 441. cites 20 H. . 2. See pl. 9.—— | 


3. So Treſpaſs lies of a Cloſe broke with a Continuando. Fitzh. 
Na. 91. (L) Contra 2 R. 3. 15. b. 

5. A Treipals with Continuando is not good, quare ſuccidit & S. P. Arg. 
aſporravir 10 Arbores &c. tor it cannot be continued for the ſame ym: 225: 
Trees. P. 9 Car. B. R. between Hoskins and Jennings, per Curt: Kg v. 
am, and Littieton Recorder of London, pray'd Leave to diſcon⸗ cites' S. C. 


tinue after Oemurrer join d. * 20 HD, J. 3. and Mich, 
6.3.3. 
pl. 5. —— * Br. Treſpaſs, pl. 441. cites 20 H. 7. 2.8. c : 


6. A Treſpaſs of Corn in the Blade may be with a Continuando 8. C. cited 
diverſis diebus & remporibus by 2 Years, tho there cannot be a Con- 37 39% 


unuance of ſuch Creipals by uch Time together, 19. 5 Ja. B. King's ot Nappier 


Cale. v. Curtis. 


7. A Treſpaſs of Goods carried away, that is to ſay 2 Load of _ Treſpaſs, 
Wheat, and 5 Load of Barley may be with a Continuando diverſis 5 . es 
diebus & vicibus from ſuch a Day to ſuch a Day. 21 Þ. 6. 43. d. b. It was re. 
adzudg'd. ſolved that 

i Preſpaſs 
cannot be laid of looſe Chattles with a Continuando, as 100 Load of I heat with a Continuando from ſuch 
a Day to ſuch a Day. And therefore per Powel J. no Evidence can be given, but of the taking at one | of 
Day. Ld. Raym. Rep. 242. in Caſe of Foltheroy v. Aylmer. ; | 


3. A Treſpaſs Quare Equum cepir, cannot be with Continuando. Zr: Treſpab, 
20 H. 7. 3. for this cannot be continued. n {0 
| 7. 2. S. C. —8. P. Arg. Raym. 228. in Caſe of the King ..... f 


9. A Man may have an Action of Treſpaſs for breaking of his Houſe or Treſpaſs for "1 
Cloſe, and alles a Continuance of the 'Treſpaſs, and of the Breaking 7½% 5 | 90 


thereof, from ſuch a Day unto ſuch a Day, as well as he may tor tread- a 34 I 
ing of his Graſs, or cutting of his Corn &c. F. N. B. 91. (L) divers Days | 
&c. and 


after Verdict for the Plaintiff, it was moved that the Plaintiff had declared with a Continuando for 
breaking his Houſe, which he could not do; for the entring is one Act done and ended at the going out 
gam: And therefore if he re- enter'd it is a new Treſpaſs, and the Continuando is only alleged for the 
ſagravation of Damages, and cited 2 R. 3.15. 10 E. 3. 10. 16 E. 3. 24. That a Continuando cannot be 
ws breaking the Houſe ; but Dodderidge and Houghton J. the reſt being filent, thought it might be al- 
eved with a Continuando ; for altho' it might be that if he went forth and re-enter'd, it ſhould be a 
new Treſpaſs, but if upon his firſt Entry he continued divers Days, it might be alleged with a Conti- 

| | nuando, 
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dibus ambulando lies in Continuance, and fo does eating his Graſs ; and ſo in this Caſe they reſolved 
9 


adjudg'd for to be alleged that diverſis diebus & vicibus between ſuch a Day and 


- 
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nuando, and cited F. N. B. 91. (L.) Brownl. 223, 224. Trin. 10 Jac. in Caſe of Sutcliffe 1758 
. 1. 


Here the J. reſbaſs may be laid with a Continuando, depends much upon the Conſiderati f 
therefore where FPreſ pass is brought for breaking of a 7 rye a Hedge, his may ext be laid ui. Senſe; 
tinuando; for the pulling away of every Brick is a Breach, which may be done one at one Bas a Con. 
other at another Day, ſo one Stick may be pulled out of a Hedge one Day and another Wat and an. 
Treſpaſs cannot be laid with Continuando for the Proſternation of a Houſe ; for when the Hou! er; but 
thrown down, it cannot be thrown down again. The ſame Law of the throwing decun of a rg Wo” 
Treby and Nevil. But Powel J. was of Opinion that a Man may bring Treſpaſs for edwin Les per 
a Houſe with a Continuando, hecauſe one Part may be thrown down at one Day and another ar d of 
The ſame Law of a * Hedge. Reſolved per Cur. Ld. Ray m. Rep. 245. Trin. 9 Will. 5, in Caſe aber. 
leroy. v. Avimer, | of 0: Four. 

See pl. 11. 


Br. Viſne, Io. In Treſpaſs of Battery at D. in the County of Eſſex, the 
pl.6. cites ppeaded that the Plaintif 3 Aſſault upon 555 ey in Fig” waa ” 
Br. De ſon Kent, and the Detendant fled, and the Plaimiff purſued him e 10 
Tort De- unto D. aforeſaid, at which Place the Defendant did defend humſetf wr a 
_—_— 3 3- the Hurt which the Plaintiff had was of his own Atlaulr, and demandey 
| 6 Judgmenr if Action. The ſame is a good Plea without traverſing of the 
County; tor a Battery may be continued from one County to ee 
Arg. 1 Le. 39. pl. 49. Mich. 28 & 29 Eliz. in the Exchequer. In Cute of 

the Queen v. Ld, Vaux &c. cites 34 H. 6. 15, 16. bs” 
Freem. Rep. 11, Treſpaſs Quare Clauſum fregit pedibus ambulando and breaking dun 
34» pl. 432. vg Fences continuando tranſgretfion. pred. from ſuch a Day to ſuch ; 
S iis D. d damnum &c. And atter Verdict N ip. it-wasmeria 
Roſe. Mich. Day, a amnum er Verdict upon Non Culp, it was moved 
1673. ſeems in Arreſt of Judgment, becauſe there can be no Continuando in breaking 


to be S. C. of Fences. Et ad journatur. 228. Mi 
* 0 5 journatur. Raym. 228. Mich. 25 Car. 2. B. R. King 
was ſaid "x a | | | 

there as to this Point; but Ibid. 356. pl. 44S. Roſe v. King ſays it was admitted that a general Clay 
ſum fregit or domum fregit, lies not in Continuance, tor they are not continued Act,. Per Cur; pe. 


that breaking Fences may well be in Continuance, for a Fence may be a Mile long. jud' pro 
uer'. | 

Treſpaſs, quod proſtravit 20 Perches of Fence, with a Continuando. It was objected that it cannot be: 
for when they are once proſtrated it cannot be continued; otherwiſe if it had not been ſaid 2. Perches. 
Treby Ch. J. thought it was well enough; for if it were a total Proftration it could not be continued, 
and then Damages were given for the reſt of the Treſpaſs; but if but a partial Proſtration, then it les 
in Continuance, and well enough. But Powel ]. ſaid, It mult be intended, that 20 Perches were aCtual- 
ly proſtrated, which cannot be continued; and if it be repugnant, the Verdict cannot help it; therefore 
in old Books they did always arreſt the Judgment where laid ſo: If the Verdict helps it, ic helps it at 
Common Law as much as now. Treby ſaid, Tis a Bis petitum, and it would be ill upon Demurrer; but 
he thought the Oxford Act help'd it Powel ſaid, That indeed the Oxford Act has been largely con- 
ftrued .. . . Er Adjournatur. Comb. 426. Trin. 9 W. 3. in B. R. Anon. 

6 Mod. 39, 40 Mich. 2 Annæ, B. K. it was faid, per tot. Cur. to have been adjudg'd, that Treſyz% 
for proſtrating a Bench [which ſeems mi(-printed for Fence] with a Continuando, had been held good 
which ſeems to mean this very Caſe. ] See pl. 9. the laſt Note. g 


9 Mod. 38. 12. Treſpaſs for entring his Cloſe, and hunting ſuch a Day continuande 
- iay"# "I tranſgreſſionem quord the hunting diverſis diebus & vicibus from the Day f 
by Name of l he Treſpaſs alleged till ſuch a Day; Holt Ch. J. held that of Ads which 
Monkton terminate in themſelves, and being once done cannot be done again, 4 


v. Aſhly killing a Hare or 5 Hares, or cutting and carrying away 20 Trees, it ougit 


oe * ſuch a Day he kill'd 5 Hares &c. and where a Treſpaſs is laid with 4 
2 Ld. Raym. Continuance that cannot be continued, Exception ſhould be made at the 
my 974 Trial, becauſe the Plaintiff ought to recover but tor one Treſpaſs. And 
8. 4 . "__ the Court held that hunting might be continued, as well as ſpoiling and 
u. Powel Conſuming or cutting his Graſs. And Judgment tor the Plaintiff. 2 Salk. 
held as here, 638. pl. J. Hill. 1 Anne B. R. Monkton v. Paſhley. 


but it is not 
expreſsly mention'd there, that Judgment was glven, 


(. 2) Treſpaſs 


; Treſpaſs. [ 


(I. 2) Treſpaſs with a Continuando. Pleadings. 


AH Reſpaſs of a Cloſe broken, and Goods carried away Contra Pa- 
cem Richard late King of England, & Contra Pacem noſtram, 
and counted of Parcel of the Treſpaſs in the Time of King Richard, and Par- 
«| in the Time of H. 4. So that rhe Writ ſuppoſed in a * oint Treſ- 
palles in the Time of both Kings, and the Count ſuppoſed ſeveral Treſ- 
paſſes ; and yet becauſe Treſpaſs may be continued, & reddendo ſingula 
{agilis, the Writ is good, and therefore was awarded good. Br. 1reſ- 
paſs, pl. 91. eites 11 H. 4. 15. | 
2. io Treſpaſs, the Plaintiff counts that the Treſpaſs was committed 
ſuch a Day Sc. diverfis dichus & vicibus, without thewing the Days of 
che Continuance of ir, yet this Count is good. The Continuance ot the 
Treſpaſs is to be proved in Evidence tor the Increaſe of Damages. Jenk. 
24. in Caſe 52. | 
; n Treſpaſs &c. for taking 10 Loads of Wheat, to Loads of Barley, and sid 19. pl. 
10 Loads of Oats iſt April, Continuando the ſaid Treſpaſs from 1ſt April 9. Hill. 18 
to the 1 une. After a judgment for the Plaintitt, it was aſſign'd tor = 1 "vs 
Error, that the "Treſpaſs being /aid 1/t April, and ſo all one Day, the and obſerves 
Continuando muſt be ill; tar what was done 1ft April cannot be done that a Man 
at another Day. But Judgment was affirm'd; tor tho tor the doing a cannot carry 
lingle Act, as Killing a Horſe &c. a Continuando is ill, yet where di- Wa) 2 vaſt 


Number of 


verſe Things may be done at ſeveral Times, as in the principal Caſe, tho' the Loads in 
Treſpaſs be firit laid to be done rhe firſt Day, the Continuando ſhall make one Day, 

a Diſtribution of them, (viz.) that Part was done on one Day and Part on and there- 
another, within the Time declared. Lev. 210, Paſch. 19 Car. 2. B. R. fore it may 


be with 
Butler v. Hedges. —— 


ando. 


4. In Treſpaſs by Men and Beaſts (wich a Continuando) and found for 2 Keb. zor. | 


the Plaintiff, and Damages pro Tranſgreſſione predicta. It was moy*d pl. 24. Pain 
in Arreſt of Judgment, that this cannot be; for Treſpaſs by Men cannot 2 * 
be with a Continuando. And Twiſden J. doubted, but the other Juſ- 8 C. chat 
tices thought that Judgment ſhould be for the Plaintiff, and that the the Treſpaſs 
Damages ſhall be intended for this Part of the Treſpaſs, which may be was laid the 


with a Continuando. Sid. 379. pl. 8. Mich. 20 Car. 2. B. R. Pave v. % . 
| . 
Brown. nuando the 
ſaid Treſ- 


raſs, a prædicto primo Septembris to a Near after. It was moved in Arreſt of Judgment after a general 
Verdict, but this being but a Miſtake in the Aggravation of Damages, and the main Treſpaſs tried, 

the Court conceived it was well enough, and that the Continuando is void, and the Damages ſhall 

3 for the principal Entry, the other being repugnant and impoſſible. Judgment for the 
laintiff. | 


5. In Treſpaſs for Fiſhing in his ſeveral Fiſhery, and taking 20 Buſhels of 2 Jo. 109. 
Oters &c. ee fo fend eek ey trom ſuch a ee 2 — 
Time of the Action brought, the Plaintiff had a Verdict. Ir was moved 8. G ſays 
in Arreſt of Judgment, that the Fiſhing in the Continuando was altoge- that Judg- 
ther incertain, lot expreſſing the Quantity or Quality of the Fiſh. And ment was 
of this Opinion were W ylde and Jones J. upon the Authority of Plap-⸗ 8 
ter's Caſe. But Hale Ch, J. ſeemed to think it well enough, and ſaid Wi pa 
that that Caſe had not been well approved of late Years, as to the Ne- Jones (Dit- 
celſity of expreſſing the Kinds of Fiſh, which has been ſince held need- ſentiente 
leſs. And the other Juſtices thought the ſame reaſonable, but thought net... th 
themſelves tied up by the Authorities, and that Playter's Caſe had re- Plaintiff 
mained unſhaken. Lie adjornatur. Vent. 329. Trin. 30 Car. 2. B. R. Nil capiat 


Hovel v. Reynolds. 2 1 


196. pl. 199. Howell v. Reynolds, ſays, that upon Motion in Arreſt of Judgment, it was held well 
5 ; 5 X | enough. 
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enough, and that there mi ht be a Continuance thereof 2 Ld. Raym. Rep. 976. in the Cc 
Monkton v. Paſhley, Holt Ch. J. ſaid that Treſpaſs was brought for taking Oyſters Continua e of 
which cannot be, and 3 was arreſted, and that it had been ſo adjudged. ando, 


6. Treſpaſs for breaking his Cloſe, and ſpoiling his Graſs, and trams; 
and ee ep Graſs (of the Plaintiffs) with Horſes fo and AM 
his Waggons Sc. ſubverting and ſpoiling other Graſs, and the Soil of the ſaid 
Cloſe, and therein did dig and carry 2000 Load of Tobacco Pipe Clay, to the 
Value of &&c. continuing the ſaid Treſpaſs diverſis Diebus & Vicibus. And 
as to the trampling and eating the Graſs with their Cattle, and as 0 
the Subverting and Spoiling ot other Graſs with Waggons &c. and 43 
to the Digging in the ſaid Cloſe from ſuch a Day to ſuch a Day, the De. 
fendants demurr'd, becauſe the ſeveral Continuances of thoſe Treſpaſſez 
were ſeveral Treſpaſſes by themſelves, and ought not to be declared u 
on with a Continuando; but Curia contra. And it ſeems that theſe 
Words, Diverſis Diebus & Vicibus made the Action good. But 
ad jornatur. Raym. 396. Trin. 32 Car. 2. B. R. Nappier & al' y 

Curtis. 5 12 

2 Jo. 194. . 'Treſpaſs for Breaking. his Cloſe, Spoiling his Graſs, and Takin 
Paſch. 34 1 * 32 away 200 Poſts fix d in the 8 0 crauſare? 
* b 4 S ſion' pred. to ſuch a Day; there was a Verdict for the Plaintiff, and in. 

.C by the-*? 3 „nn ne 
Naine of tire Damages and Judgment for the Plaintiff. Error was brought, and 
Leighton v. ſaid that there could be no Continuando as to the Poſts; but Curia con- 
Gillow, tra; for when the Continuando is De tranſgreſſion' præd' generally, and 
- — ty 1 the Treſpaſles conſiſt of diverſe Parts, ſome whereof may be with a Con- 
dict the tinuando, bur others not, the Continuando * refers only ro ſuch of which 
Continuando Continuando may be, and not to the others; but had it been of the Poſts 
ſhall be ap- particularly, it had been otherwiſe. And Judgment was affirm'd by all 


n the the Court. 3 Lev. 93. 94. Mich. 34 Car. 2. Gillam v. Clayton. 


Graſs only | 

to which it is applicable, and not to the Poſts, which would be 74 ; and Judgment Niſi &c— 
Skin. 42. pl. 12. Clayton v. Gillam, S. C. accordingly ; but if it were on a Demurrer it would be 
otherwiſe. 2 Show. 196. pl. 198. S. C. accordingly. Vent. 363. S. C. accordingly. And 
cites the Caſe of Letchford v. Elliot, which was Treſpaſs for l and Feeding, and Laying 
Loggs &c. Continuando Tranſgreſſionem prædict. and yet good for the Reaſons afore mentioned— 
8. & cited accordingly 2 Jo. 194. in the ſaid Caſe of Leighton v. Gillow. Sid. 224. pl. 16. 
Mich. 16 Car. 2. and 249. pl. 17. Paſch. 17 Car. 2. Lichtord v. Elliot, is only of laying Loggs Con- 
tinuando Tranſgreſs. prædict. without any Thing of Entring and Feeding, and that Judgment was 
ſtay'd, and that Keeling Ch. J. intended the Continuando ſhould be applied to the Laying the Logs 
upon the Land, and not to the Caſting them on it. But the others e contra, becauſe it is Continuando 
Tranſgreſs. quoad Ejectionem; but upon reading the Record, it was becauſe the Logs (Jecerum) 
which as to this Purpoſe is an inſenſible Word, and ſo no EjeEtment mentioned before, and there 15 
Surpluſage, and ſhall be taken to be Tranſgreſs. prædict. generally; and therefore tho' it was twice 
moved, judgment was given for the Plaintiff. Raym. 396. Arg. in the Caſe of Mäppier v. 
Curtis, cites S. C. and ſays if the Words Diverſis Diebus & Vicibus had been in, it had been 


ond. 5 a 
* 2 Salk. 639. S. P. in Caſe of Brook v. Biſhop. 


8. Treſpaſs Quare clauſum fregit, and pull d down 4 Mall 2 April, 2 ½ 
M. with a Continuando to the 2oth February 1 W. & M. The h. J. and 
Eyres held, That the Continuando is void, becauſe it is impoſſible, 3 
the Damages ſhall be intended for the Treſpaſs only. Comb. 193. Palch. 
4 W. & M. B. R. Horner v. Bridges £436 
rAs tothe 9. Treſpaſs for breaking his Houſe, and taking Viginti modios triciit 
20 Buſhels (Anglice, 4 Loads of Wheat) Continuando totam tranſgreſſionem, from 27 
of Wheat Ob. to 27 Novemb. Judgment was given in C. B. by Nil dicit, and 4 
2 Error in B. R. the Errors aſſign d were, that Mod ius ſignifies a Buſhe 0 
2 ; #4 and that it is not poſſible to make 4 Loads of 20 Buſhels ; beſides, t 
told former- Continuando cannot. be for a Month ; for a Man muſt have ſome Time ro 
ly by a Hus- reſt. It was anſwered that the Anglice was Surpluſage, and the Cont!- 


bandman of nuando ſhe ws the Taking not to be all at the ſame Time, but was uy [0 
that Country | ew 


e Fs i Ts. wk "ou 
U 
— 
- — — * ” 


and intire Damages given, it ſhall be intended for that only which might Aion is 
have a Continuance, And ſo was the Opinion of the Court; for the H 


. . - . H * — 
Taking the Corn is laid to be on ſuch a Day, Continuando Tranſgreſſio- . 


nem prædictꝰ from that * to ſuch a Day, which is inſenſible. If it Sacks of 
had been Continuando Trauſgreſſionem predif” generally, it had been well Wheat, con- 
enough, but it is Totam Trauſſ reſſionem, which cannot be for breaking Buchel; 
the Houſe. The Judgment was affirm'd. 5 Mod. 178. Hill. 5 W. 3. each, were 
Wilſon v. Howard. i that 

called by the Name of Loads, and ſo 4 Sacks, containing 20 Buſhels, were there called 63 8251 of 
Wheat (diſtinguiſhing it from 4 Load, without an (s) ]. 


10. Treſpaſs for Breaking and Entring his Choſe on the 24 of April, and 
Treading down his Graſs, and Taking and Carrying away 10 Poplars, and? Mod 152. 


10 Load of Underwood, the ſaid Treſpaſſes till 2 April diverſis Diebus & why * 


Vicibus continuando. It was reſolved that the Continuance as to the Pop- The „iht 
lars and Under woods was impoſſible, and could not be; and that where Way in 
there is a Continuando of ſuch and ſuch Things in particular, and they Treſpaßs for 
1. C - 252 . fl * dict 8 Ik repeated Atts 
lie not in Continuance, it is naught, even after a Verdict, 2 Salk. 639. i 
5 „ of Treſpaſs 
pl. 8. Hill. 1 Ann. B. R. Brook v. Biſhop. | would be, 
| | that on ſuch 
a Day, Et Diverſis aliis Diebus & Vicibus, between ſuch a Day and ſuch a Day, the Defendant did A and 
ſo; and cites 20 H. 6. But in this Cafe the Continuando is impoſſible; and therefore no Damages could 
be given for it; and the only Miſchief poſſible would be that of giving other Acts of Treſpaſs in Evi- 
dence by Pretence of it; but that ought not to be ſuffered; and therefore not to be intended. ——— 
Comb 427- in an Anonymous Caſe 1697. in C. B. adds a Note, that Powell J. ſaid the true Way of 
Pleading is as above; for otherwiſe if it be laid on a certain Day with a Continuando, they can give in 


continued. And that FITS J. agreed that they muſt either do ſo, or make ſeveral Counts for the ſe- 
ꝛeral Days. ——2 Ed. Raym. Rep. 823. 8. C. accordingly. bs 


(Kk) Treſpaſs with Continuando. At what Time it SAL 
lies. 3 


1. IF aan be diſſeiſed, he ſhall not have Treſpaſs with a Corr +. N B. 91. 
1 tinuando, after the Diſſeiſin, before that he has re- enter d; be- (L) in the 
cauſe the Franktenement is in the Diſſeior at all Times after the gen Notes 


there (c) 


Fitzh. Tit. 
Treſpaſs, pl. 37. ſays, Nota by all the Juſtices, that a Man ſhall have Treſpaſs of a Treſpaſs done by 
the Diſſeiſor without Entry; but of Treſpaſs done after the Diſſeiſin, he ſhall not have Treſpaſs unleſs 
he re- enters; for the Iſſues of the Land ought to be his who has the Franktenement, and that he ſhall 
puniſh the Treſpaſs &c. 


2. But atter his Re. entry he ſhall have Treſpaſs with Continuando, 
from the Diſſeiſin till his Re-entry. 9 P. 6. 27. b. admitted. 
3. Bur tif the Eſtate of a Man be derermin'd by Limitation, or Act 
of God, atter the Diſſeiſin or Ouſter, ſo that the Diſſeiſee cannot re- 
enter; there, tor Neceſſity, jon have Treſpals with Continuando 
or all the Lime atter the Dilleiſin, without any Re-entry. 19 0. 
28. d. 74 | | 

4. As If Tenant pur Auter Vie be diſſeiſed, ann after Ceſty que vie 
dies, he may after have Treſpaſs with Continuando for all the 
Tune after the Difleiſin, without Re-entry, becauſe his Entry is 
taken away by the Act of God. 19 H. 6. 28. b. 


3. SO 


. ᷣͤ v.. : "x 
ſhew how it was done; and that where a Continuando is not well laid, where this 


Evidence but one Day, {rho* they may chuſe their Day;) for that which is done on one Day cannot be 


Diſſeiſitn. 19 I). 6. 27. b. 70 71. b. | cites S C. 


* — We a 8 
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8. P. And if 5. So if Lefice for Years be ouſted, [and] after the Term expires 
one coes me he map have Treſpals with Continuando for all after the Oufter with. 
keis out Re entry, becauſe he cannot re-enter. 19 H. 6. 28. b. 


and I alien 


the Lard, : 
yet I ſhall have Action. Fitzh. Tit. Treſpaſs, pl. 37. cites 19 H. 6. 27. Per Aſcough, and Yelverton, 


and Fulthorp agreed. | 


If one be 6. Bur if the Entry of the Diſſeiſce be taken away by his own A8 
dileiſed, : there he ſhall not have Treſpals with Continuando kor the Treſpaſs 
Dinar is by the Diſſetſin, becauſe it was his own Folly to toll his Entry, 
diſſeiſed, and 7. As if a Man be diffeiſed, and afterwards releaſes to the Dilſeifor, 
the firſt Diſ- he ſhall not have Treſpaſs with Continuando after the Diſſeiſin til 
ſeiſee re- . the Releaſe, becauſe it was his Folly to toll his Entry by this Re. 
£6 Di leaſe; and this Releaſe ſhall not enure as an Entry and Feoffment 


ſeiſor, yet in this Cale. Contra * 9 I. 6. 28. b. 


the firſt Diſ- | | 
ſeiſee may puniſh the firſt Diſſeiſor by Writ of Treſpaſs for all the Freeman, becauſe this Releaſe 


countervails an Entry &c. Fitzh. Tir. Treſpaſs, pl. 37. cites 19 H. 6. 27. Per Aſcough and Yelyer. 
ton, to which Fulthorp agreed, but Newton denied it; but Aſcough held the Law as above. 
This ſeems miſprinted, and that it ſhould be (19) 


8. P. brought Treſpaſs againſt W. and R. for breaking his Cloſe, and 

eating his Graſs 15 Eliz. Continuando the ſaid Treſpaſs diverſis diebus & 
vicibus, until the Writ purchaſed, which was 28 E/iz. Upon Evidence it 
appear'd, that W. and R. had enter d, and occupied for half a Year; and 
afterwards P. enter d upon them, and occupied for a Time; and after R. en- 
ter' d, and after that P. enter d, and after R. re- enter d, and occupied it till 
the Day of the Writ purchaſed. The Queſtion was, if this Entry by P. 
be not ſuch an Interruption of the Treſpaſs, that he ſhall be forced for 
every Treſpaſs to have ſeveral Actions, or that one Action with a Con- 
tinuando will ſerve forall. And the Court held clearly, that one Action 
of Treſpaſs with a Continuando will ſerve for all; and it may well be 
brought with a Continuando. Cro. E. 182. pl. 2. Paſch, 32 Eliz. B. R. 
Sir Francis Willoughby, and Ralph Sacheveral, v. Patrick Sacheveral 


&c. 
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(L) Treſpaſs. Treſpaſs in Foreſt, Park, Warren &c. 


1. T Reſpatſs lies at Common Law for breaking his Park, and cuc- 
ting his Trees. 46 E. 3. 12. h. | | 

2. Bur Creſpals for breaking his Park, and taking his Savages, did 

not lie at Common Law. 46 E. 3. 12. b. admitted, | 
* See Park, 3. But in ſuch Caſe Writ is given by the Statute. 46 E. 3. 12. b. 
(A) and the Tt ſeems it is the Statute. * Weſtm. 1. cap. 20. | | 
Notes there. 4. Tf A. has a Free Warren in the Soil of B. A, ſhall not have Action 
of Treſpaſs Vi # Armis againſt B. Quare in livera Warrenna lud 
latibula ejuſdem Warrenn⸗ proſtravit & obſtruxit per quod Cuntcull 
de eadem Marrenna interierunt; but A. is put to his Action upon te 
Caſe againſt the Owner of the Soil for this Cort. Mich. 9 Car. B. 
between Sr William Monſon night Viſcount Yonſon of Caſtlemam 
in Jreland, and others Plaintiffs, and 70» Kaples and others Ot. 
fnvants, adjudged per Curtam. Jntratur. Mich. 8 Car. Bot. 
17270. Moyle. | 


5. Treſpag 


o 
* 


e Treſpaſs. 


——Trelpaſs Ouare quandam Damam ſuam interfecit. It was objected, 
chat che Writ ought to be Duare quandam Damam ſuam Domeſticam inter- 
fecit; tor of Savage Beaſts he ſhall not have Recovery, unleſs he ſup- 
es that he took them in his Cloſe or Park, or Warren or Chaſe. And 
bterwards the Writ was abated &c. Fitzh. Tit. Brief, pl. 564. cites 
is Ref als Suro Warreanam iatravit apud V. & Cuniculos cepit & aſ- 
porta vil. Ie was objected, that the Writ thould be Et in eodem Cunicu- 
los cepit & aſportav it; As in Treſpaſs of Goods carried away, he ſhall 
ſay Et ihidem Bona ſua cepit ; but the Writ was awarded good. Firzh. 
Tit. Brie, pl. 563. cites Paſch. 43 E. 3. 13. 

1. Treſpaſs againſt 2 for Hunting in his Park, and killing 2 Deer; both 
pleaded Not Guilty; and the one was found guilty, and the other acquitted. 
and the Plaintiff pray'd Damages according to the Statute ; and the beſt 
Gpinion was, that he ſhall not have it, becauſe he did not bring his 
Action upon the Statute, Br. Action ſur le Statute, pl. 6. cites 9 H. 

£7 | 
s g. In Treſpaſs for entering into a Park, Warren &c. it is 20 Plea to 
ſry it is no Park or Warren ; but he muſt plead Non cul'. and give the 
Matter in Evidence. F. N. B. 86. (L) in the new Notes there (f) cites 
10 H. 6. 16. 19 H. 8. 9. And ſays, that therefore it is held clearly, 
that F one has a Warren, if he incloſe or impark without the King's Li- 
czace, and another hunts there, and he brings Treſpaſs de Parco fracto, the 
otner may plead Non cu. and give this Matter in Evidence; for none 
may have a Park without the King's Grant, or by Preſcription, Note 
alſo, the Plaintiff in this Writ does not make any Title to the Park in 
his Count; and therefore it is no Plea, that he had no Park by Preſcrip- 
tion or by Licence; for how can judgment be given on a Title where 


none is alleg'd, and cites 18 H. 6. 21. 


(L. 2.) Treſpaſs for taking of the Wife. | And Pleadings. ] 8 


1 t Treſpals de Urore abducta cum bonts virt, Never accoupled 
in lawtul Matrimony, is no Plea; becaule it is not lawful to 
take her, if tt be a Marriage in Facto, 9 H. 6. 34. b. ; 
2. But the Detendant may ſay, chat the Feme was eſpouſed to him 
betore ſhe was eſpouſed to the Plaintiff, by which he retook his Feme. 


9 I), 6. 34. b. | 
3. Weſt. 2. 13 E. 1. cap. 34. Of * Women carried away with the Goods At the Com- 


3.1 ä wg mon Lax the 
of their Husbands, the f King ſhall have the Suit of the Goods fo taken Husband 
away, might have 

had an Ac- 


tion of Treſpaſs De Uxore abducta cum bonis viri. 2 Inſt. 434. | : LES 
This is alſo prohibited by the Statute of Weſtminſter the 1. cap. 13. and a further Puniſhment inflicted 
than was at the Common Law ; and therefore in the original Writ de Uxore abducta cum bonis viri, ir 
s concluded, Contra formam Statuti in Hujuſmodi caſu proviſi, meaning the ſaid Statute of Weſtm. 1. 
For this Act of W eſtm. 2. extends only to the Suit of the King; and if the Writ be brought at the 
mmon Law, omitting theſe Words, e formam Statuti, then it is Si A. fecerit &c. tunc pone &c. 


quod fit &c. But if Contra formam Statuti be added, then the Writ is Si A. fecerit &c. attachies B. 


ita quod eum habeas &c. 2 Inft. 434. 
The Statute of JF. 1, 3 E. I cap. 13. enables any Perſon to ſue «within 40 Days ; But if no one commences 


the Suit within that Time, then the King ſhall ſue ; and ſuch as are found culpable ſhall ſuffer 2 Years Impri- 
Jorment, and make Fine at the King's Will ; and if they have not whereof, they ſball be puniſh'd by longer Im 


Prijonment, as the Treſpaſs requires. 3 
Note, The Party mall not have the Puniſhment enjoin'd by the Statute, but where he is ſued by a 

5 rit that makes mention of the Statute. F. N. B. 89. (203.) in the new Notes there (d) cites 9 H. 

> 

: Hawk. Pl. C. 175. cap. 23. S. 72. ſays, that this Statute of 3 E. 1. cap. 13. is repeal'd, 
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450 Treſpaſs. 
 * Tho” the Word in the Statute is (Mulieribus,) yet that is the ſame as to ſay (Uxoribus,) for of 
cient Time Mulier was taken for a Wife. 2 Inſt. 434. | * 
. If the Wife be taken away, and after is divorced, or if ſhe dies, yet the FHusband ſhall have hi, 1a; 
de Uxore abducta cum bonis viri ; for in this Action he ſhall not recover his Wife, but Damages. . 
he cannot have an Action for taking her away as his Servant, becauſe the Law gives him an Action D 
another Form. 2 Inſt. 434. | 2 
Where a Man marries a Wife before ſhe is of the Age of 12 Years, and after ſhe comes to 12 Year, and 
before ſhe aſſents or diſaſſents to it, a Man takes and carries her away, the Baron ſhall + nor have Tre ak 
de Muliere abducta cum bonis viri; for it is not properly a Marriage till ſhe aſſents. Brooke * i 
Quzre of the 1 ; for it ſeems that it ſhall be intended a Marriage till ſhe diſaſſents. Br. Treſyaſ, 

|. 420. cites 47 E 3. | 
n + S. P. mention'd 2 Inſt, 434. But Lord Coke ſays, he holds the Law to be contrary; for ſſe f 
Uxor till Diſagreement | f 

The Plaintiff muſt in his Count ſbew the Goods in certain. 2 Inſt. 435. 

Albeit the Words of the Writ be Rapuit, yet here it is taken for a violent taking away, and not 
when Carnal Knowledge is had; . ſo as this Action may be brought againſt Women as well as Men 
2 Inſt. 435. And it being aſſign'd for Error, becauſe it was ſaid (cepit & abduxit) where it was cb. 
ected that it ovght to have bcen (rapuit) and that ſo is the Regiſter of Writs brought in ſuch Case, 

he Objection was diſallow'd, becauſe it may be both Ways. And Judgment was affirm'd. Cry, ]. 638. 
539. pl. 6. Trin. 17 Jac. B. R. Hyde v. Scyſſor. 5 


T. And albeit the Words be, that the King ſhall have the Suit, yet may the Husband alſo have hi 
Action, as is aforeſaid. 2 Inſt. 434. | 


4. Treſpaſs de Muliere abducta & rapta cum bonis viri aſportatis 
apainſt Baron and Feme, and others; and well againſt the Feme; for one 
Teme may aſſent and aid to the Raviſhment of another Feme, and may carry 
away the Goods; and there it is agreed, that it is no Plea that the Plain. 
tiff and the Feme are divorced ; tor he is not to recover his Feme, but Da- 
mages; and it ſhe was Feme tempore &c. this ſuffices. Br, Treſpaſs, 
pl. 43. cites 43 E. 3. 23. | 

5. Treſpaſs of taking his Feme. Little ſaid, Actio non; for 4 D. 
bate was between the Plaintiff and his Feme, by which the Plaintiff gave 
Licence to the Defendant to take his Feme to his Houſe, which he did ac- 
cordingly, to intreat the Feme to be amiable and well-diſpoſed to her Barn, 
Judgment &c. Laicon ſaid, This is no Plea ; for it is not lawful to 
take the Feme againſt her Will. But per Markham Ch. J. it is lawful 
againſt the Baron, Plaintiff, who gave the Licence. And ſo to carry 
his Feme from one Place to another, by which the other traverſed the 
Licence. Br. Treſpaſs, pl. 294. cites 1 E. 4. 1. 

6. Treſpaſs of raking his Feme and Goods, and ſaid, that the Fm 
pray d him to put her upon the Horſe, and to carry her to Weſtminſter, to ſit 
a Divorce between her Baron and her, and he did ſo. Per Conisby, This is 
a good Plea. And per Fineux, to ſue a Divorce is good Cauſe for Dil- 


charge of Conſcience. And adjornatur. Br. Treſpaſs, pl. 440. cites 20 
. | 


(L. 3.) In what Caſes it lies for intermeddling with the 
Feme. 


1. Man may aid a Feme who fell upon the Ground by a Horſe; and 
ſo if ſhe be ſicł; and the ſame if her Baron would murder her; Per 
Conisby. And the ſame, per Rede, where the Feme would kill berſel!. 
And per Fineux, a Man may conduct a Feme in a Pilgrimage. Br. Trel- 
paſs, pl. 440. cites 20 H. J. 2. 
* This is 2. Treſpaſs for carrying of his Feme, without the Aſſent of th? Baron, i 
miſprinted, L. fo ſue a Divorce. Per Fineux, the Action does not lie, for it was lau. 
8 ful for the Defendant to carry her; for it Hall be intended, that there u 
= | 


13. a. pl. 15, Cauſe of Divorce. Br. Treſpaſs, pl. 207. cites ® 12 H. I. 37. 


3. And 


— 5 * — _ 


1 —_— 


Treſpaſs. 45 * 


z. And where the Feme is going to Market, it is law ful for another to * See the 
fer her to ride behind him upon his Horſe to Market; Per Fineux. Br, Note to pl. 2. 
Treſpaſs, pl. 207. cites * 12 H. 1. 37. 1 5 

4. And it a Feme lays, that ſhe is in Jeopardy of her Life by her + See the 
Baron, and prays him to carry her to a Fic of the Peace, to obtain a Note topl. 2, 
Warrant of the Peace, he may lawtully do it; and a Man may lawtully 

ſue ro have Judgment in the Law; Per Fineux. Br. Treſpaſs, pl. 207. 

cites f 12 H. I. 37. 5 : ; 

5. And a Man may lawtully purſue to reverſe a Fudgment ; per Fineux, So if a Feme 
Br. Treſpaſs, pl. 207. cites f 12 Hf. 1. 37. be outlaw'd, 


and deſires 
1 Man to aid ber to reverſe the Outlawwry, it is lawful for him to aid her; Per Fineux. Br, Treſpaſs, pl. 
205. cites f 12 H. 1. 37. 
+ See the Note to pl. 2. 


6. Where my Feme is out of her Way, it is not lawful for a Man to 
take her to his Houſe, if /he was not in Danger of being loft in the Night, 


or of being drownd with Mater; per Brudnell. Br. Treſpaſs, pl. 213. 
cites 21 H. 7. 27. 


(L. 4.) RQuare Filium & Heredem rapuit Gc. or other See Father 


RF . and Son (A 
Injuries done to a Child. . a 
dian (X) 


1. TJ Reſpaſs de Filio & Hærede querentis abduCto, & capto vi & ar- S. P. por. 
mis. Skrene pray*d Judgment of the Writ; tor it is not faid + $4 Ibid. 
Crjus maritagium ad ipſum pertinet. Per Hanke, Ir is intended by the * AT as. 
Law, that the Marriage belong'd to him; and adjornatur. But ir ſeems, “ Br. Garde, 
that he ſhall ſay as Skrene ſaid, for otherwiſe it may be that the Father pl. 77. cites 


| | 5 | ac 8. C. where 
had married him before the Taking. Nota. Br. Treſpaſs, pl. 101. cites > fl 4 


* 12 H. 4. 16. Hank utter- 
; : | | ly denied 
that the Writ ſhall be Cujus maritagium ad ipſum pertinet. And adjornatur. 


2. 'Treſpaſs againſt W. T. quare R. Filium ſuum & Hered' apud T. 
inventum rapuit & abduxit. Vel verton proteſtando, That he ſuch a Day 
deliver d the Infant to his Father, pro Placito dicit, that it was * noiſed in * The other 
the Country that the Plaintiff was dead, and his Feme was dead in Editions are 
Fact; by which the Defendant, as Uncle and Prochein Amy of the ſaid R. Pract : 
came to T. to ſee the ſaid R. and found the ſaid R. of the Age of one Tear, ill ſeem 55 3 
govern d, and out of his Ward, by Negligence of his Nurſe, by which he Senſe to be 
took him, as lawfully he might. Per Paſton, If a Man fees an Infant in miſprinted. 
the Street in Peril of Death, and takes him and delivers him to his Fa= 
ther, this is no Tort. But per Newton, If a Man raviſhes my Son, and 
after re-delivers him, it does not excuſe the Rape; but the Caſes are 
not alike. And per Portington, Ir is not lawtul tor any to take an In- 
tant out of the Cuſtody of a Nurfe ro whom he was put by the Father. 

Bur Newton ſaid, That if an Infant is put to Nurſe, and I fee him in 
Peril of a Dog, or of a Horſe, and I rake and deliver him ro the Fa- 
ther, this is no Tort, by which the Iſſue is good above, and therefore 
it ſtood; quod nota. Br. Treſpaſs, pl. 141. cites 21 H. 6. 14. 

3. Every Anceſtor, Male or Fang ſhall have Treſpaſs, or Writ of LON 
Raviſhment of Ward, againft every Stranger who, of his own Tort, ra- 5 28 
viſhes the Heir Apparent of any Perſon, be the Heir Male or Female ; and per Lords 
the Writ ſhall ſay, Cujus maritagium ad ipſum pertinet; and it matters Commilſion- 
nt of what Age the Heir Apparent is in ſuch Caſe, 3 Rep. 38. b. 5 EN Caſe 
Hill. 34 Eliz. B. R. Rarclitt's Caſe. Cites 32 E. 3. Lady Sbafiſ: 

| 4- Bult bury. 


| Treſpaſs. 


r : : ; ; DER EEE am em ne Larne Ol 
4. But ſuch Action did not lie againſt Cuardian in Chilvalry, but only fi 
the Father; who might have Action againſt ſuch Lord, where his Son and 
Heir Apparent was raviſh'd by him. Ibid. cites Litt. S. 114. and 18 E. 
3. 25. 30 E. 3. 17. 29 E. 3. J. & 19. 
F. In Treſpaſs for fhruſting one on his Son, an Infant, under the Age of 
Diſcretion, and breaking his Thigh-bone, whereby the Plaintiff vas at great 
Labour and Charges in the Cure &c, Upon Not Guilty pleaded, tie 
Plaintiff had a Verdict, and Damages 51. It was moved in Arreſt of 
Judgment, becauſe the Plaintiff ſuſtain'd no Wrong, and he was not 
compell'd to expend any Money, or procure his Son's Cure. Raymond 
thought the Action did not lie for the Father, it act being laid per 
uod Servitium amfit, nor that the Child was leſs capable of procuring a 
Fortune with a Wife; but that the Child ſhould have brought the Ac. 
tion. But Mountague Ch. B. and Atkins clearly for the Plaintiff, and 
eee was given for him. Raym. 259. Paſch. 31 Car. 2. in the 
xchequer. Hunt v. Wotton, 


(L. 5.) Threatuing the Plaintift's Tenants, ſo as they 
depart. And Pleading. 


But the Ac- 1. IN Treſpaſs Ouare tales & tantas minas Tenentibus ſuis impiſuit it: 
= does _ quod de Tenuris ſuis receſſerunt, the Plaintiff ought to declare their Te. 
fre out of tre nures, and how much Land they held, and of what Value, by reaſon of 


Tenants at 
Will, and the Recovery of Damages; per Cur. Br. Treſpaſs, pl. 144. Cites 21 
not of the H. 6. 31. 

Tenants for 

Years, by all the Juſtices. The Reaſon ſeems to be inaſmuch as the one may depart at his Will, and 
the other not; ſo againſt the one lies Debt or Diſtreſs, and econtra againſt the other. Br. Treſpaſs, pl. 
144. Cites 21 H. 6. 31. | 


2. In Treſpaſs of menacing his Tenants, per quod receſſerunt a 'Tene- 
mentis ſuis, it ſuffices ro ju/tify the Menacing, without anſwering if they 
receſſerunt a Tenementis ſuis &c. Br. Faux Impriſonment, pl. 3. cites 35 
H. 6. 54. 
= A&ion upon the Caſe Ouare Servientes, or Tenentes ſuos Verberavit, 
per quod a Servitio, or Tenuris ſuis receſſerunt, is a good Writ, without ſhew- 
ing the Names of the Servants or Tenants, where it is plurally. Contra if 
it were Servientem or Tenentem ſingularly ; Per Choke. Br. Brief, pl. 
375. cites 14 E. 4. J. | | 

4. Treſpaſs of Menace of his Tenants at Will of Life and Member, ita 
quod receſſerunt de 'Tenuris ſuis of the Plaintiff, to the Damage of the 
Plaintiff 101. Yaxley ſaid, The Defendant was ſeiſed till by the Plaintiff 
diſſeiſed, who leaſed at Will; and the Defendant re-enter'd, and ſaid 1 
the Tenants, That if they would not depart, that he would ſue them as tht 
Law wills, which is the ſame Menace &c. and to the Menace of Lite 
and Member, Not Guilty. And this Menace to ſue them, if they would 
not depart, 7s a good Plea; per tot. Cur. For he does not menace then to 
ſue them for their Poſſeſron, which they had before his Regreſs ; and there- 
fore this is in Nature of Menace; and to the Lite and Member he pleads 
Not Guilty, and ſo the Plea is good in toto. Br. Treſpaſs, pl. 283. 
cites 9 H. 7. 7. | 


(L. 6) Beating 
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(L. 6) | Beating Servants. And talking they out of their 
Service. And Pleadings. 


Reſpaſs of taking his Servant Vi & Armis; It was objected that 
be had not counted How the Servant was out of his Service; and yet 
well; It ſeems that this ſhall come in Fv:dence. Br. Treſpaſs, pl. 196. 
cites 39 E. 3. 39: 52 | h 
2. In Treſpaſs of retaining his Servant who departed &c. the being in 
he Hrvice of the Plaintiff is not traverſable, but the Retainer in Ser- 
vice. Br. Traverle per &c. pl 319. cites 41 E. 3. 20. 

z. Treſpaſs of his Servant and certain Sheep taken Vi & Armis ; the De- 
fndant ſaid that he found him Vagrant and retain'd him. The Plaintiff 
1aid, that he retain'd him firſt by a 1 Within Which Term the Defen- 
dant procur'd him to depart, which he did, and the Defendant retain'd 
him; and the Opinion of the Court was that the Replication is contrary 
to the Writ. And this is not Treſpaſs Vi & Armis; by which the 
Plaintiff ſaid, that he procured him Priſt. Trem. ſaid, you ought to 
traverſe the Vagrancy, & non Allocatur, by which the Defendant main- 
11ig'd his Bar abſque hoc, that he took him, and fo to Iſſue. And per Thirn 
and Culpeper the Writ lies well. Contra Hank and Hull. Br. Treſpaſs, 
|. 1 N 1 4 thr Denies Fd 

' Treſpaſs of taking a Servant retain'd ; the Defendant ſaid that before 
3 en with the Plaintiff he was retaiu'd with him, by =YT He 3 
found him Vagrant, and took him; and the Plaintiff f ſaid that he was not S. C. 
firſt retain*d with the Defendant. And per Martin this is not good Plead- 
ing; for the Plaintiff thall ſay iz his Replication, that ſuch a Day he 
was retain'd with him, before which Day he was not retain'd with the De- 
ftadant. And Rolf. did ſo. Quære of this Manner of Pleading. Br. I: 
ſues joines, pl. 2. cites 3 H. 6. 3 1. 

5. Treſpaſs of Battery of his Servant, & quod Servitium Servientis ſui 
pradicti per magnum tempus amzy7/r. Vel verton pray'd Judgment of the 
\\rit; for ir ought to be per qued Servitium &c. and not & quod Servi- 
tium &c. Et non Allocatur, for 4% all one. Br. Treſpals, pl. 21. cites 
29 H. 6. 14. | 
6. W bers a Man beats bim who ſerves me at Pleaſure, or an Infant F. N. B. 91. 
whoſe Covenant is void, yet I ſhall have an Action upon the Caſe for (H) in the 
for the Battery ſor the Loſs of my Service. And the tame Law where ere 
{ retain a Man who is beat &c. And here it lies tor the Maſter V7 C cires 11 ir 
Armis. Br. Action ſur le Caſe, pl. 35. cites * 21 H. 6. 8. and 9. and the 4. 2. per. 


Regiſter 102. and 182. Hull accord 


ingly, —— 
Br. Labourers, pl. 29. cites S. C. In Treſra's of beatirg his Servant, the Plaintiff need not to 
Cennt of Retainer ; for if a Man ſerve me at his Pleaſure, and he is beaten by which J loſe his Service, 
Treſpaſs lies by me; quod nora. Br. Treſpaſs, pl. 157. Cites 22 H. 6. 43. 

In Treſpaſs for beating his Servant, it was held not neceſſary, that he be a hired Servant as the Sta- 
tare of 5 Eli declares &c. to have this Action; bur if hired for any Time certain, it ſuffices; and note 
the Servant in this Caſe was only to help to load Corn, and was not entertain'd in the Plaintiff's Houſe, 
but cgent to his own Houſe every Night. And holden the Action not maintainable for beating ſuch a Ser- 
ant, Clayt. 133, 134. pl. 241. Summer Aſſiſes 1649. before Thorpe J Linley v. Baxter. 

And Serjeant Widringron faid, a Man may be ſaid a hired Servant within the Statute 5 Eliz, thougli 
the biring be for l/s Time than a Year. Ibid. op 


I. 


7. In Treſpaſs of Battery of his Servant, per quod Servitium ſuum In Treſpaſs 
amuir &c. It is no Plea that Non amiſit Servititm Servientis prædlicti, tor by he 2 
5 pre . taken, it 18 
this the Battery is contets'd, and then the Law implies that the Maſter a good Plea 


5 Z 18 


Mich. 14 & 15 Eliz. B. R. Pooly v. Osburn. 


cites. C.and um tem pus ſcilicet a prædicto 20 Martii 17 ſupraditfo uſque. Martii tun 


** Mats - 


"Treſpals. EE ie ome 


ha ” _ is damnified. Bur is a ou Plea that he was not his Servant at the Time 
"0 20. Br. Traverſe per &c. pl. 378. cites 31 H. 6. 12. | 


vant at the | 
Time. Br, Treſpaſs, pl. 326. cites 12 E. 4. 5. —8. P. ibid. pl. 393. cites 5 H. 7. 3. per Cur 
* S. P. Treſpaſs, pl. 54. cites 34 H. 6. 28. 43. enn 


454 


* In Treſpaſs, 8. The Maſter ſhall not have Treſpaſs of Battery of his Servant, if 
for breaking he does not ſay * Per quod Servitiam Servientis ſui amiſit & Contrary of 
b 1 Battery of Femme Covert or Villein, tor there the Baron and Lord ſhall Have 
ron. Action. Per Frowike, Kingfmill, and Fiſher, Juſtices. Br. Treſpaſs, 


Servant; | : 
upon Not pl. 442. CIECS 20 H. 7. 5. 
guilty plead- | 
cd, the Plaintiff had a Verdict, and the Jury afleſs'd intire Damages; and becauſe the Plaintiff had no 
Cauſe of Action for Battery of his Servant, he not having averr'd that he loſt bis Sertice ; it was ruled 
that the Plaintiff Nil capiat per Billam. 5 Rep 108 in Sir H. Conſtable's Caſe, cites it as adjudg' 

S. C. cited 10 Rep. 150. b. in James Osborne's Caſe 
S. C cited by Bridgman Ch. B. Trin. 12 Car. 2. Hard. 166. in 


— S. C. cited 2 Bulſt. 112. 
Caſe of Rochel v. Stedle. 


Bendl. 157. 9. W. A. brought Treſpaſs againſt W. S. and others, and the Writ 
Pl. 217 S. C. was Quare Clauſum fregerunt &i Homines & Servientes ſuos inſultum fe. 
n cerunt &c. and counted that the Detendants in Homines & Servientes 
Writ was ſuos, vis. in Onoſdam N. A. filium Olierentis ac Urſulam Clerk & Nini. 
abared ; And frid Coppin Servientes ſuos inſultum tecerunt &c. It was found for the 
fays, that Plaintiit. And it was moved that the Declaration varies from the Writ . 
_— NT becauſe the Writ is in Homines &c. inſultum fecerunt, and the Decla- 
ſel with the ration is of one Man only, and the Writ was abated. Bendl. at the End 
Donn of Kelw. 211. b. pl. 30. Mich. 8 & g Eliz. Armſteed v. Steedman. 
— And 13. | 
pl 28. 8. C accordingly, but as to the Declaration not mentioning Men, the Reporter ſays Quære of this 
Reaſon ; for Homines is a Word which contains in it as well the Female as the Male, but what theſe 
Words Homines ſuos intend, and what ſhall be the Senſe thereof, Quære. 


Gib Hiſt. 10. Treſpaſs by Bill filed Hill. 18 Jac. that the Defendant zo Fan. 
of C. B. 107 17 Fac. aſſaulted aud wounded his Servant per quod Servitium amiſit per maz- 
8 prox? ſequent” perdidit ; Upon nihil dicit, a Writ of Inquiry found Da- 
had Judg- mages 10 l. It was moved that the 20 March was a Miſpriſion, and 
ment, be- {ſhould have been 20 Jan. till the x March. Bnt the Court held it not 
_ good, nor aided by Intendment. And here the Loſs of the Service is 
Action be. the Point of the Action which ought to be certainly ſhew'd; for that 
ing for the only enables him to the Action; and if the Time be not expreſſed there- 
Loſs of the in, the Count is not good, and therefore the Scilicet and what comes at- 
3 ter it is material ; which being ill alleg'd, the Count is not good. And 
ceſſitate Rei ad judg'd for the Defendant. Cro. J. 618. bis. pl. 8. Mich. 18 Jac. 


relative ro B. R. Hanbury v. Ireland. 

the Battery; 

and the Plaintiff having laid a different Month from the Battery, there is nothing in the Record to de- 

termine the Court to the 2oth of January, and to reject the Word March as repugnant, and if the Lots 

of the Service ſtands on the Month of March, viz. 17 March following, it takes 3 Months of the Time 

clapſed, after the Time of the Action brought, for which the Jury was not authorized to give 
Jamages. 1 | | 


11. Treſpaſs Quare} Vi & Armis J. S. being the Plaintiff's Servant 
cepit & abduxit at D. in Eſſex; the Defendant pleaded that F. S. was Va. 
grant inthe ſame County, and that not having Notice that he was another's 
Servant, he retain'd him &c. Hobart ſeem'd to think the Plea good, and 
Winch ſeem'd to agree; and by Hobart and Hutton, an Action for re- 
ceiving and entertaining a Servant may not be ſaid ro be VI & Armis. 
Winch 51. Mich. 20 Jac, C. B. Anon. 


12. No 
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Treſpaſs. 45 5 
No Action of Treſpaſs lies for the taking away a Man (a NVegroe) 19 
erally. But there may be a ſpecial Action of Treſpaſs tor taking his 


er quod Servitium amiſit. Per Cur. And Judgment was given 
hart Mod. 191. Paſch. 8. W. 3. Chamberline v. Harvey. 


— .a__— 


„„ 


) Treſpaſs. Who ſhall have the Action, | In Reſpect 
of Special or General Property. 


ing of them. 48 E. 3. 20. b. EC 


Br. Treſpaſs, pl. 67. cites S. C. and the Defendant ſaid, that the Beaſts were the Property of J. N. who 

ſued a Replevin and had Deliverance ; the Plaintiff replied that J. N. agiſted them to him before the 

taking. It was objected that the Writ ſhould be in Cuſtod ia veſtra exiſtent*. but it was an ſwer'd that 
chere is no ſuch Writ in Chancery, tho" the Writ of Execution ſhall be ſo, and that in this Caſe vei- 

cher the one or the other may have the Wrir ; but per Perſey, when the one recovers, the Action of 
the other is gone ; and afterwards Iſſue was join'd whether they were agiſted to the Plaintiff or not. 


L H E that has Goods to agiſt may maintain a Treſpaſs for tak- Br. Brief, pl 


2. Ihe who has Beaſts for a Year to teed his Land, may have Gene- 
ral Treſpals againſt a Stranger, if he takes them within the Tear. 
) 4 24. b. : | ? 
—_ he ſhall habe Treſpaſs againſt the Leſſor himſelf, if he takes He that has 


them within the Year. Contra. 11 I), 4. 23. b. a Special Pro- 


. erty of tl 
Goods at a certain Time, ſhall have a General Action of Treſpaſs againſt him that has the I, Dow. 


perty 3 21 BY the Evidence Damages ſhall be mitigated. 13 Rep. 69. in Caſe of Heydon v. Smith, 
cles 21 H. 7. 14. 


4. So againſt his Alienee. Contra 11 I, 4 23. b. See pl. r. 

5. The Agiſtor of _ Goods may have CTrelpals for the taking of$ © = the 
d 8 E. 20. Bs 7 | Notes 0 

2 Tf the 858 ſeiſes the Goods of his Villein, and leaves them in his 

poſſeſhon to his Uſe, and after the Goods are taken out of his Poſſeſſion, 

he ſhall not have Ereſpals, becauie they are the Goods of the Lord. 

11 I), 4. 1. . (It ſeems becaule he is not chargeable over.) 

7. The Bailee of Goods to keep, ſhall have Treſpaſs againſt any :; Rey. 69. 
who takes them out of his Poſſeſſion. 14 0. 4. 28. b. cites 14 H, 
Clearly the Bailee, or he that has a ſpecial Property, ſhall have a general Action of Treſpaſ, againſt 


a Stranger, and ſhall recover all in Damages, becauſe he is chargeable over. 13 Rep. 69. cites 21 H, 
*. 14 b. | | | 


8. Tf a Man takes my Servant out of my Service with my Goods, 
vn lies of Goods carried away, and Servant taken. 14 0. 
4. 32. - | | 
9. Where a Thing certain is deviſed, and a Stranger takes it, the De- 
viſce ſhall have Treſpaſs 2 9 the Livery of the Executors. But contra of a 
Thing incertain, as a 3d Part of the Goods &c. Br. Treſpaſs, pl. 25. 
cites 27 H. 6. 8. | | 
10. If 2 Executors are, and the one has the Goods, and 2 Treſpaſſor takes 
them, and the Executor from whom they were taken dies, the other Executor 
/oall have Treſpaſs ; tor the Poſſeſſion of the one Executor is the Poſſeſſion 
of both. Br. Treſpaſs, pl. 346. cites 20 E. 4. 18. Per Tremail Juſtice. 
11. It I bail Goods to a Man who gives or ſells them to a Stranger, and the 
Stranger takes them without Delivery, I ſhall have Treſpaſs; tor by the 
Gift or Sale the Property is not chang*d, but by the Taking ; but if the Baile 
1/rvers them to the Stranger, I ſhall not have Treſpaſs; Per hg m_ 
remai 
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ſays he cannot have the Action, becauie he cannot 1ntitle himſelf to the Land by ſuch Sufferance ; for 
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Treſpaſs. - 
Tremail Juſtices. Br. Treſpaſs, pl. 216. cites 21 H. », 30. 1 
contra. Ibid. 15 ee 
12. And it an Infant gives or ſells the Goods, and delivers them, T 
does not lie. Contrary 1t the other takes them by the Gitt or alen 
our Delivery ; Per Fineux and 'Tremail Juſtices, Br. Treſpaſs pl. 2 F 
cites 21 H. 1. 39. 3 
But chere a 13. A Servant who is commanded to carry Goods to ſuch a P. 
pare „ have an Action ot "Treſpaſs or Appeal. 13 Rep. 69. in Caſe of Yew 
with Goods, Ve Smith, cites 1 H. 6.4. ) H. 4. 15. 19 H. 6. 34. 11 H. 6 28 
he has nei- | : 


ther general nor ſpecial Property in them, and he ſhall have no Action of Treff aſs, if th 
away ; Per Anderſon. Goldsb. 72. pl. 18. Mich. 29 & 30 Eliz. Bloſſe's Caſe. e. r taken 


14. A. in London gives Goods to me which are in York, and beſore 

or ah ac 1775 a Treſpaſs to 3 51 ſhall have 1 1 becauſe 
roperty draws Poſſeſſion in perſonal Things; Per Doderidge f. 

in Case of Hodion v. ade 8 , | prime 
15. Maſter of a Ship may have Caſe or Treſpaſs for Seiſing and Detain. 
ing the Ship, and declare on his Poſſeſſion, and recover for his particy. 
lar Loſs; Per Holt. 1 Salk. 11. pl. 4. Paſch. 12 W. z. B. R. Pitts y 
Gaince &c. | 


(N) Treſpaſs. What Perſon, in reſpect of Eſtate, ſhall 
have the Action. 


He ſhall I.! | Enant at Sufferance ſhall maintain Action of Treſpaſs agaiat 


none ws Stranger. Contra 9 Y. 6. 43. b. Admitted. 


reſpect of his Poſſeſſion. 12 Rep 69. Per Cur. in Caſe of Feydon v. Smith, cites 30 H. 6. Treſvaſ 
IO. [Bur the Senſe ſeems not right there] and Fitzh, Tit. Treſpaſs, pl. 10. which cites & C 


he cannot make I've. 


Firch. Tir 2. It Tenant at Will be guſted by a Stranger, he may maintain a 
Trelpals, Pl. Trefpa(s againſt him. 18 H. 6. x. Contra 11 h. 4. 90. Diibit;tur, 


10. cites 
Trin. 30 H. 21 E. 3. 34. 
6. that he ü 
may. ——13 Rep 69. Per Cur, in Caſe of Yepdon v. Smith, 21 H. 7. 15. and 11 H. 4. 23. That 
he may have ſuch Action. : 

Treſpaſsin B. R. of a Cloſe broken, and Graſs ſpoil'd, Tranſgreſhon' prædict. continuand” by 8 Years. Tie 
Defendant pleaded his Franktenemert , the Plaintiff ſaid that before that the Defendant any Thing had, 7 
was thereof ſeiſed in Fee, and leaſed to A. for Term of Life, and A. leaſed to H. all his Eſtate, and il. 
leaſed to the Plaintiff at his Will, by which he was poſſeſs'd till the Defendant ouſted kim, and diſſeiſed H. and 
did the Treſpaſs, upon whom the Plaintiff re-enter'd, claiming his Eſtate, and brought the Aion ef Treſþ1ſs, 
and averr'd the Liſe of H. The Defeudant maintained the Ber, and trazers'd the Diſeiſin, and ſo to Itſue, 
and found for tbe Plaintiff , and the Tenant alleg'd in Arreſt of Judgment, inaſmuch as the Tenaut at Will 
who is ouſted cannot re-enter, for by the Diſſeiſin the Will of the Leſſor is determined, and the Leſſee cant 
have any Action to recover his Intereſt ; for he cannot have Aſſiſe, nor Ejectione firme, becauſe his Eſt: 
is nct certain, and al'o he has nor averr'd the Life of H. his Leſſor, and yet the Plaintiff recovered by 
Award. And ſo it ſeems that Tenant at Will, who is ouſted by Diſſeiſin, may have Diſſeiſin <ithout Cu. 
mandment of his Leſſor, and that the Life of H. ſhall be intended without Averment, and if H. be dead, 
then the Plaintiff is an Occupant. Eur by the Reporter the Life of H. ought to be averr'd, bur Dubi- 
tavit after. And ſee that this Action was not only for the firſt Entry, but for the Continuance of the 
Treſpa's after the Entry; for it is Tranſgreſhon” prædict. continuand' by 8 Years. Br. Treſpaſs, pl. 22. 
cites 38 H 6. 27. | 

50 if Leſſee at Will le ouſted, and the Eſtate of his Leſſer determines by his Death, now the Leſke 
ſhall have Treſpaſs with a Centizuando without Regreſs; for when he may rot enter, the Law ſupplies 
it, and the mean Profits and Emblements belong to him; Per Gawdy J. Goldsb. 145, pl. 60, Bill, 23 
Eliz. cites 38 H. 6. | 


Leſſee 


5 


— — c. 


„e 
— 


- ar Will may have Treſpaſs againſt I rong-doers, but not againſt any one that enters by Colour 
* 347. pl. 13. Mich. 19 Car. 2. B. R. in Caſe of Geary v. Barecroft by of 


3. Ik a Man ſubverts the Land in Leaſe at Will, the Leſſee may Br, Treſpaſs, 
have a Treſpals againſt him, and ſhall have Damages for the Profits, 5 G3“ Liss 
and the Leſſor may have other Treſpaſs, and ſhall recover Damages 

ſor Deſtruction of rhe Land. 19H, 6. 45. 


It Trees are cut upon the Land of Tenant at Will by the Cuſtom, Br. Treſpaf, 
he may have Action of Treſpals. 2 Þ, 4. 12. And the Wy 3. cites 
Lord alſo other T reſpals. Bo ane 


| ; per Copy, pl. 
cites 8. C. and he ſhall recover his Damages by Judgment, tho“ the Franktenement be another's. 


2. 


5. The ſane Law ts of a Leſſee for Years. 2 I), 4. 12. 
6. Leilee for Years ſhall have Treſpals for Treſpaſs done upon the 
Land. 18D. 6. 1. 21 E. 3. 34 
7. Ik a Man beats my Servant, I ſhall have Treſpaſs, and the Ser- 
vand another Trelpals, Olverſis Relpectibus. 19 D. 6. 45. Fol. 552. 


Br. Treſpaſs, pl. 131. 2 


8. Ik Baron leaſes for Years the Land of the Feme, and after Feme 
dies, the Heir of the Feme ſhall not have Treſpaſs againſt the Leſſee 
belore Entry. (For the Leflee is Tenant at Sulferance.) 9 Þ. 6. 43. 

9. 4 Commoner ſhall not have Action of Treſpaſs of Graſs trodden Nor Treſ- 
and ſpoil'd, becauſe tho he has Common there, yet the Grals is not Pad Ware 
113, 22 All. 48. Curia. git; Per 

5 | | oderidge ]. 
2 Bulſt. 88. in Caſe of Uhittier v. Stockman, cites 12 H. 8. 2. in Simon de Harecourt's Caſe.—arg. 
Cro. E. 221. in Caſe of Melden v. Bridgwater, cites 14 H. 8. 
But the Commoner may diftrain and avow for Damage feaſant. Br. Treſpaſs, pl. 174. cites 15 H. ;. 
13. and herewith agrees 24 E. 3. Ibid. 
If Beaſts are taken in a Common, or other Land which does not belong to the O⁊uner of the Beaſts, yet he 
ſhall have Treſpaſs Vi & Armis, but not Quare Clauſum fregit. Br. Treſpaſs, pl. 421. cites 3 M. i. 


10. Where the King has the Profits of any Land by Reaſon of Outlawry 
in Action Perſonal, and Damage is done in going over the Graſs or Corn, 
he thall have Action of Treſpaſs; for he has an Iutereſt in the Land, and 
net he has not the Land itſelf. Br. Treſpaſs, pl. 172. cites 15 H. J. 2. 

11. Guardian in Knight Service, who has Cuſtodiam Terre, ſhall have 
Treſpaſs of cutting down the Trees of the Heir that has the Inheritance. 

13 Rep. 6g. Per Cur. in Caſe of Peydon v. Smith, cires 2 H. 4. 12. 

12. Treſpaſs Vi & Armis does not lie tor Locking or Breaking a Scat in 2 Roll. Rep. 
the Chancel, in which the Plaintiff claims no Intereſt, bur only Sedere 149. S. C. 
there; but otherwiſe if he conveys to himſelt therein; By the Opinion eke 
ot all. Palm. 46. Mich. 1) Jac. B. R. Dawtrie v. Dee. 

13. It has been much doubred whether a Bargainee before Actual Entry 

can maintain an Action of Treſpaſs. Arg. Vent. 361. Hill. 33 & 34 Car. 

2. B. R. in the Caſe of Perry v. Bowes. 

14. Treſpaſs is founded only on the Poſſeſſion; ſo that he in Reverſion 

ſhall not have Treſpaſs againſt a Stranger for drowning the Land and rot- 

ting the Trees. 3 Lev. 209. Hill. 36 & 37 Car. 2. and 1 Jac. 2. C. B. 

Eiddlesford v. Onflow. | | 

15. It a Perſon preach in a Pariſh Church without Leave of the Parſon, 

* 5 a Treſpaſſer; Per Holt Ch. J. 12 Mod. 420. Mich. 12 W. 3. 
K. Anon, 


6A () Treſpals. 
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458 _ 8 Treſpaſs. 


. 255 (O) Treſpaſs. Againſt whom it lies. In what Caſts 
8 againſt Shersff, or other Officer of a Court. 


Br Office 1. I A Bailiff of a Court upon Summons to him directed, attache; 
and Officer, the Party by the Goods of another Man, Trelpaſs lies againſ| 
pl 5 cites him; for he ought to take Conuſance of the Goods of the Party. 11 


D. 4. 91, 
Br. Treſpaſs, 2. So ik he attaches the Servant by the Goods of his Maſter. 11 U. 
pl. 99. 5. . 4. 90. b. 91. b. adjudged, being in Poſſeſſion of the Servant. 13 0.4. 
7%. 2. b. adjudged Same Cale. 
Br. Office 3. The ſame Law, if a Sheriff upon an Execution takes the Goods of 


gl. ee, a Stranger. II I), 4. 90. b. 


8. C. | | | 
4. Bur if he artaches the Defendant by the Goods of another Man he. 

os in = Poſſeſſion, it is juſtifiable, 11 I. 4. 90. b. for he ts Charge: 
able over. 

Br. Office & 5. Ik the Sheriff takes one Man tor another, Falſe Jmpriſonment 

Officer, pl lies againſt him. 11 . 4. 91. 

8. cites 8. C. 

Br. Office & 6. Ik the Sheriff, upon a Replevin ſtted by J. D. delivers the Beaſts 

Officer, pl. of a Stranger, upon ſhewing of J. D. the Dwner of the Beats may 

10. Cites S. C. . - | - 

_He maſt have Action of Treſpals againſt him. 14 . 4. 25. 


take Notice ; k 
whether the Beaſts are the ſame, on Pain of rendring Damages. Br. Notice, pl. 23. cites 14H. 4. 24. 


Fitzh. Tit. ». If the Sheriff comes to make Replevin of Beaſts impounded in 

1 another Man's Soil, tf the Place be incloſed, and has a Gate open in 

” Ces the ſame Jncloſure, he cannot break the Incloſure and enter thereby, 
where he may enter by the open Gate. 20 . 6. 28. 

8. Bur if the Owner hinders him, fo that he cannot go by the open 
_ 75 _ of Death, he may break the Jnclolure, and enter there. 
20 . 6. 23. 

9. It the Sheriff makes a Warrant to the Baily of a Franchiſe, to 
take the Goods of a Man in Execution, and he miſtakes the Goods, 
and takes the Goods of another Man, the Bailies are Treſpaſlors, 

and not the Sheriff, M. 7. Ja. Per Coke. 
Sheriff made 10. If d Man be arreited by the Bailies of the Sheriff, and there- 
a nag upon he ſhe ws to them a Superſedeas tu diſcharge him, and che Bailies 
I on reluſe it, and detain him after in Priſon, he ſhail have Falſe Jmpriſon- 
Ca. Sa. Af. ment againſt the Bailies, and not againſt the Sheriff. Trin. 17 


rerwardsa Id. B. Per Curiam. 


Super ſede as | Fs | | 
was deliver'd to the Sheriff, unknown to the Bailiff, who takes the Party, lets him eſcape, and after 29 


Days retakes him. Falſe Impriſonment lies; tor having Time by Intendment to have Norice from his 
Maſter, he ought at his Peril to take Notice of the Superſedeas. Cro. E. 918. pl 10. Hill. 45 Eli 
B. R. Prince v. Allington. Mo. 677. pl. 921. ſays, that the Bailiffs had Notice. 


11. If Execution be executed upon Goods by Force of a Judgment, and 
after the Fudgment is vacated, yet neither the Sheriff or his Aſfiſtants 
ſhall be punith'd by Treſpaſs; tho? the contrary was adjudg'd in the 
Caſe of Turner v. Felgate. 2 Sid. 125. Bur a gs, was after- 
wards diſallow'd. See 1 Sid. 272. in Caſe of Batly v Bunning, and 
Lev. 95. where the Caſe of Turner v. Felgate is cited by Twitden and 
Windham J. who ſaid they remember'd it to be adjudg'd. 
(P) Treſpaſs 


—_—_——— . by 


Treſpaſs. f 
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(P) Tre ſpaſs and Falſe Impriſonment. Againſt whom, 
as aiding, or Aſſiſtant 70 Ofcers. 


J a an ſues a Plaint in a Court, any upon the Attachment the RXALY 
„ Bailitt takes the Goods of a Stranger, without the Shewing or * Fol 553. 


Procurement of the Plaintiff, Treſpaſs does not lie againſt him; for YL 
he is no Party to the Tort, 11 0. 4. 91. 13D. 4 2. Nr Bal 


| : | Treſpaſſor 
by ſo doing. Br. Office and Officer, pl. 8. cites S. C,—— Br. Treſpaſs, pl. 99. cites S. C. accordingly. 


2. The fame Law it is, where one Man is taken for another by the Br Office & 
Shertit ut ſupra. 11 Y. 4. 91. b. F alſe Impriſonment Does not lie. . pl. 


Cites IL 
13 I), = 2. b. a a H. 4. 90. 
S. P 


Br. Treſpaſs, pl. 99. cites 8. C. accordingly. C. brought Falſe Impriſonment againſt L. who juſti- 
fed, becauſe he had a Warrant to arreſt J. D. and he demanded of C. what his Name was, and he anſwer'd 
that his Name was J. D. by which he arreſted him. And the Plaintiff demurr'd, and it was adjudg'd 
for the Plaintiff, becanſe the Defendant ought at his Peril to have taken Notice of the Party. Mo. 457. 
pl. 629. Trin. 38 Eliz. Rot. 495. Coote v. Lighworth. 

o where Commiſſion of Rebellion iſſued againſt Jhurbane, but one Green appear d before the Commiſſioners, and 
efirm'd Limſelf to be the Perſon; whereupon they apprehended him by Virtue of their Commiſſion, and in 
reliting he ſnatch'd the Commiſſion from them, and tore it in Pieces. Upon an Affidavit of this Mat- 
ter, an Attachment was pray'd againſt Green. Hale Ch. Baron, ſaid, If a wrong Man be taken, tho' he 
affirm himſelf to be the Perſon againſt whom the Commiſſion was awarded, yet that will not excuſe the 
Commiſſioners from Falſe Impriſonment, becauſe they had no Warrant to rake him. But an Attach- 
ment was granted, Niſi &c. Hard. 323. pl. 2. Paſch. 15 Car. 2. in the Exchequer, Thurbane's 


Caſe. 


z. Bur otherwiſe it is if he procures the Bailiff to take thoſe Goods, Br. Office & 
or he ws them to him. 11 . 4. 9. Officer, pl. 


8. cites 11 H. 
4 90. and ſays, that in ſuch Caſe both are Treſpaſſors. [And the (9) here ſeems miſprinted for (9001 
Br. Treſpaſs, pl. 99. Cites S. C. accordingly. 


4. So it is if he procures the Sheriff ro take one Man for another, or Br. Treſpaſs, 
ſue ws him tu him. 11 H. 4. 91. 13 . 4. 2. b. 1 FS 
Br. Office & Officer, pl. 8. cites S. C. accordingly. 


that they are both Treſpaſſors. 


5. So in a Replevin, if the Plaintiff ſhews the Beaſts of a Stranger 8 (0) pl. 
for his own Beaſts, and the Syeriff takes them, Treſpaſs lies 2g 
againſt the Plaintiff. 14 I). 4. 25. | * 5 % ones 
. C.—Ibid. 
pl. 99. cites 11 H. 4. 90. that both are Treſpaſſors.— Br. Officer & Officer, pl. 8. cites S. C. accordingly. 


6. The Plaintiff in a Replevin may juffifp che Entry into the Cloſe Br. Treſpaßs, 


pl. 11. Cites 


of the Defendant, to ſthew rhe Beaſts to the Sheriff to make Delt 5 C. 
verance, 3 I). 6. 37. b. $ . a ; 

7. Treſpaſs againſt Baron and Feme of taking of a Horſe, it was ſaid fir 

the Baron that he brought Plaint in the Court of C. againſt the Plaintiff, 

and the Bailiff attach'd the Heorſe, and he came in Aid of the Bailiff ; and 

for the Feme *twas ſaid that ſhe came in Aid of the Bailiff ; and held a good 
Plea for the Feme as well as for the Baron, by which the Plaintiff ſaid 

chat they took De ſon torr Demeſne, abſque tali Cauſa; and the others 

e contra. Br. De ſon torr &c. pl. 4. cites 41 E. 3. 29. 

8. Treſpaſs; the Defendant juſtified the Impriſonment by Virtue of a Pre- If the Sheriff 
cept to arreft the Plaintiff, which he did, and the other Detendant came % 8 
in Aid ot him; Quod Nota, the coming in Aid of an Officer is a good ther may 
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32 &c. done to his Uſe by any without his Command, is principal Treſpaſſor; 


Treſpaſs. Mo 


. 11 was * | 5 * * 1 
pa _ 3 Plea by a Stranger to the Precept. Br. Treſpaſs, pl. 133. cites 19 H. 6, 
of him with- #3* 0. 


out Precept. Br. Faux Impriſonment, pl. 23. cites 8 E. 4. 14. 


— ——— 


(Q) Treſpaſs. bo ſhall be ſaid the Treſpaſſy. 


But where a 1. I F my Servant without my Notice puts my Beaſts in another's Land 
8 my Servant is the Treſpaſſor, and not J. becauſe by the yg. 
e hi, Iuntary putting of the Beaſts there without my Aſſent, he gaing q » 
Maſter's fpecial Property tor the Time; and fo to this Purpoſe they are s 


own Land, Beaſts, 12 D, 7. Kell. 3. b. 
and they 3 1 | "oh 
eſcape into the Land of another next adjoining for Want of Fences, which the other out bit to make, the 
Maſter only is to be charg'd as Treſpaſſor, and not the Servant. But where the Servants put in hi, 
Maſter's Beaſts into another's Land, and juſti fies for Common of his Maſter, which is a Confeſſion of hi, 
putting them into another's Soil, there the Servant is the Treſpaſſor. Br. Treſpaſs, pl. 155. cites : 


H.6. 36. 


2. Bur it ſeems, it my Wife puts my Beaſts into another's Land, 
J myſelf am Treſpaſſor, becauſe the Feme cannot gain a Property 
from me. Contra 12 Y. 7. Ke/loway 3. b. — 
3. If ſeveral come, and the one does the Treſpaſs, and the others do not hin, 
but come in Aid, yet all are principal Treſpailors, and ſhall render Da- 
mages, and ſhall be impriſoned ; Nota. Br. Treſpaſs, pl. 232. cites 22 
All. 43. 
Br. Ejectione 4. It a Man enters into Land as Diſſeiſor or Treſpaſſor to my Uſe, and I 
&cc. pl.3. apree to it, As by taking of Profits after, or by granting of it over &c, I am 
cites S. C. by this principal Treſpalſor, and Action lies againſt me leaving out the 
other, and there the Plaintiff ſhall recover; Quod nora. Br. Treſpals, 
pl. 256. cites 38 Aff. 9. 5 
S. P. As in 5. He Who commands a Treſpaſs to be done, or agrees to a Treſpaſs, Entry 
as — for in Treſpaſs there is not any Acceſſary. Br. Treſpaſs, pl. 113. cites 
Biſhop of W. 38 E. 3. 18. | 
who ſaid | 
that be did not eject; and it was found by Niſi Prius, that J. who was Bailiff of the Piſhop, ſeiſed to the Uſe of 
the Biſhop, and the Biſhop manured the Land, and took the Profits, and alien d the Ward over, and ſo agreed, 
but knew not whether J. ejected by Commandment of the Biſhop ; and the Biſhop was condemned, and the 
Plaintiff recovered. Br. Ejectione &c. pl. 5. cites S. C. 


S. P. So where a Servant takes a Sheep for an Amercement, and the Maſter agrees, he is equally 
liable to an Action of "Treſpaſs as the Servant. Clayt. 5. Farrer v. Eaſtwood. : 


6. Hue and Cry is a good Cauſe to take a Man upon Suſpicion of Fe. 
lony, and if it be made without Cauſe he who made 2 be puniſhed, and 
not the other who arreſted the Man. Br. Treſpaſs, pl. 213. cites 21 
H. J. 27. 

9 A. brought an Action of Treſpaſs againſt B. Pedibus ambulando ; 
the Detendanr pleads this ſpecial Plea in Juſtification, viz. That he was 
carried upon the Land of the Plaintiff by Force and Violence of others, and 
was not there voluntarily, which is the ſame Treſpaſs for which the Plain- 
tiff brings his Action. The Plaintiff demurs to this Plea ; in this Caſe 
Roll J. faid, that zz zs the 71 reſpaſs El the Party that carried the Defendan! 
upon the Land, and not the Treſpaſs of the Defendant ; As he that drives 
my Cattle into another Man's Land is the Treſpaſſor againſt him, and 
8 I who am Owner of the Cattle. Styl. 65. Mich. 23 Car. Smith). 
Stone. 


(R) Treſpals 


— 


. 


Treſpaſs. 461 
(R) Treſpaſs. Avainſt whom it lies 


ment of his Feme ; for ſhe map be aſſenting. 43 E. 3. 23. Action ſur 


le Statute 

1 12, cites 8. C. Ibid- pl. 22. cites 44 Aff. 13. in the ſame Words with pl. 12. and cites 44 All. 
12 but it is a Miſtake ; for that it is quite a different Point. 

* 


1 1 may have ge = againſt a Feme and others for Raviſli- Fitzh. Tit. 


2. He that has a ſpecial Property of the Goods at a certain Time, ſhall 

have a general Action of Treſpaſs againſt him that has the general Pro- 

perty, and upon the Evidence Damages ſhall be mitigated. 13 Rep. 69. 

Per Cur. in the Caſe of Heydon v. Smith, cites 21 H. J. 14. b. 

z. Treſpaſs lies againſt a Servant who is intruſted with his Maſter's Le $7. pl. 

Goods, if Re takes them away; and if he imbezzles them it is Felony Tink Pratt 

Per Anderſon. Goldsb. 72. pl. 18. Mich. 29 & zo Eliz. Bloſſe's Caſe; Hoon v. 
ayman; 


and the Court were clear of Opinion, that Treſ paſs Vi & Armis lies againſt ſuch Servant. Ow. 
52. 8. C,——See Maſter and Servant ( M.2) pl. 3. 


4. There is a Difference between an Intereſt and Authority; for if a Man 
has Authority to do a Thing in general, an Action of Treſpaſs lies; but 
where a Man has an Intereſt during ſuch Time, his Misfeaſance ſhall not 
be punith'd by a general Writ of 'Treipaſs. But in Caſe of a Tenant at 
Will, it he cuts down the Trees, or pulls down the Houſes, a general 
Ain of Treſpaſs lies; tor thereby his Intereſt is determined, and he is 
become a Stranger; tor that he voluntarily had done ſuch an Act which 
could not be done by his Intereſt, and determines his Will; Per Popham 
Ch. J. and Judgmear accordingly. Cro. E. 784. pl. 22. Mich. 42 and 
43 Eliz. C. B. in Caſe of the Counteſs of Salop v. Crompton. 


* 2 FEY 


(k. 2) Againſt whom. Commander, or Servant, or both. Se ers, 
? 4 (U) pl. 2. 


I. FF a Man commands another to do a Trefpaſs, and he does it, and dies, 8 P. That 
Action lies againſt the Commander for the Treſpaſs, and he might it lies 
have join'd both in one and the ſame Writ of Treſpaſs. Br. Treſpaſs, pl. 8 


148. cites 21 H. 6. 39. | der; Per 


Mombray. 
Br. Bille, pl. 20. cites 3 Aſſ. 14. 


2. If I command my Servant to diſtrain for me, which he does, and Bu if T 
brings to me the Diſtreſs, and I work or occupy it, Treſpals lies againſt command 


him to di- 
me, but not againſt the Servant. Br. Treſpaſs, pl. 211. cites 21 H. J. 22. n 


Horſe, and rides upon it, Treſpaſs lies againſt him, and not againſt me; for Treſpaſs does not lie again ſt 


him cubo * only a lawful Act, but againſt him who does unlawfully, or treſpaſſes. Br. Treſpaſs, pl. 211, 
cites 21 H. 7. 22. e | 


6 B (R. 3) 


r r 


be diſtrains * 


* n 
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"Treſpals. | 


(R. 3) Againſt whom. After Treſpaſſors. 


S.P. And 1. I F a Man takes my Horſe with Force, and gives it to S. or 1 C. takes it 
ſo of Lands. from him with Force, in this Caſe I ſhall not have Treſpaſs againg 
22 n the 2d Offender; for the 1ſt Offender had gain d Property by the Tort; 
galnſt aſe- Per Brian J. and his Companions, Br, Treſpaſs, pl. 358. cites 21 
cond Felon, E. 4. 74. 


as appears | : 10 IS nes 
elſewhere; for a Felon does not claim Property as a Treſpaſſor does; Quod Nota. Br. Treſpaſs, pl, 
256. cites 38 Aſſ. 9. 


ith — 


— 


see (T) (R. 4) Againſt whom. Diſſeiſor or his Feoffee &c. 
Perſons in by Title. 


1. IN Treſpaſs, the Detendant ju/tified, becauſe the Prince ſeiſed the Buy 
and Land of the Plaintiff, as Guardian by Chivalry, and granted to 
the Defendant, by which he entered and did the Treſpaſs ; and the Plaintiff 
ſaid that his Father held of the Prince in Socage, Priſt, and ſo De fon tort 
Demeſne &c. And per Cur. Becauſe the Plaintiff acknowledges the hold- 
ing of the Prince in Socage, therefore if he ſeiſed, as Guardian, and 
granted to the Detendant who did the Treſpaſs, Action of Treſpaſs does 
not lie againſt the Grantee, by which he ought to anſwer to the Grant 
made to the Defendant; quod nota, Therefore it ſeems that without 
Repreſs Treſpaſs does not lie no more than againſt Feoffee of Diſſeiſor. 
A Br. Treſpaſs, pl. 46. cites 44 E. 3. 18. 
S. P. ibid 2. If a Man diſſeiſes me, and makes a Feoffment, and I re-enter, I ſhall 
pl 436. cites not have Treſpaſs againſt the Feoffee ; for he is in by Title, and no Treſ- 
13 H. 7. 15. . _— "I 
by all the Palſor to me, by the beſt Opinion. Br. Treſpaſs, pl. 35. cites 34 H. 
Juſtices, ex- 6. 30. 2 
cept Wood Ny 
and Vaviſor. Where Diſſeiſor makes a Feoffment, and ſo over, the Diſſeiſee ſhall have Treſpaſs againſt 
the 2oth Feoffee if he re-enters; per Forſcu & Danby ; quod Littleton & Spilman, omnino negave- 
runt ; and that Treſpaſs lies againſt the Diſſeiſor only, and againſt no Feoffee, but the Diſſeiſee ſhall 
recover for all the Time; quod Pole conceſſit. For before the Statute of Glouceſter, Damages were not 


given in Aſſiſe, but againſt the Diſſeiſor only, and not againſt the Tenant. Br. Treſpaſs, pl. 202, cites 37 
6. 35. | 


3. So of the ſecond DPiſeifors by ſome. Quere inde, for he is in by 
Tort. Br. Treſpaſs, pl. 35. cites 34 H. 6. 30. 

4. But where Diſſeiſor commands his Servant to do an Act upon the Land, 
and J re-enter, . lies againſt the Servant, by the beſt Opinion. 
Quære. Br. Treſpaſs, pl. 35. cites 34 H. 6. 30. | 

5. If the Diſſeiſee enters upon the Feoffee or Leſſee of the Hasche he 
ſhall not have an Action of the Treſpaſs for the ſame Treſpaſs againft 
the Feoffee or Leſſee, becauſe they come in by Title. And at Common 
Law, before the Starute of Glouceſter, no Damages for mean . 
tion againſt the Feoffee or Leſſee; by all the Juſtices. Het. 66. Hill. 3 
Car. C. B. Symons v. Symons, | 
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S) Treſpaſs. What ſhall be ſufficient Poſſe For to 
(S) maintain the Action. C/ Land. . 


. A Man who has a Franktenement in Law, if he has not the 
A actual olſeſſlon, cannot have Action of Treſpaſs. _ 
2. As the — *r * have Trelpaſs againſt the Abator, before he 
has enter 'd. 19 . 25. Us 
3. Jf a Man be difſeiſed, he may have a Writ of Treſpaſs for the 
Treſpals done in the Difſeiſin, withour 852 3 for he himſelf was 
ſciſed at the Time of the Oiffeiſin, which ts ſufficient Poſſeſſion to 
maintain the Action. 19 P. 6. 28. b. All agreed, 
4 But if a Yan be diſleiſed, he ſhall nor have Writ of Treſpaſs 
for any Treſpaſs done by the Difleifor before Re- entry, becauſe then 
the ary ia was in the Oiſſeiſor, and not in the Diſſeilee. 
1 1 6. 28. + | uo þ N 
* So he cannot have Treſpaſs againſt any Stranger for any Treſ. r 
paſs done by him atrer the Diſſeiſin without Re-entry, becauſe he had Fol. 554. _ 
not any Poſſeſſion at the Time. 19 5. 6. 28. b. | 9 
6. It a Man dies inte/tate, and the Biſhop ſequeſters the Goods, ans I. Br. Ordi- 
difurbs him, the Ordinary thall have Ne by reaſon of his Poſſeſſion. nary, pl. 5. 
Br. Treſpaſs, pl. 83. cites 7 H. 4. 18. cites S. C. 
. But where he ſequeſters by Office or Contumacy, there he has no Poſ- S. P. that 


ſeſſion, and there he ſhall not have Treſpaſs. Note, the Diverſity. Br. there he hag 
. | no Poſleſ- 


Treſpaſs, pl. 83. Cites 7 H. 4. $85.5 ſion, but 
this ſhall go 


to the Spiritual Court; for the Ordinary, by the Poſſeſſion as above, ſhall have Treſſ paſs ; but he ſhall 
not have Debt ; and yet he to whom he commits the Adminiftration ſhall have Debr; for this is by 
Statute, which gives it to the Adminiſtrator, and not to the Ordinary, as it ſeems elſewhere. Br. Ordi« 


nary, pl. 5. cites S. C. 


8. In Treſpaſs the Defendant faid, that A. and B. were ſeiſed in Fee 
to the Uſe of the Plaintiff, and that the Plaintiff ſold the Land to the 
Defendant for 20 l. by which he enter d and made a Feoſfinent; and did not 
lay whether he paid the Money, nor whether a Day of Payment was 
agreed between them, and then no Bargain, per Yaxely, and then this 
does not change an Uſe. Bur, per Fineux, it is a good Bargain, by rea- 
ſon that the Vendee enter'd and took the Land, and made a Feotfment. But 
Brooke queries of his Opinion, becauſe it is not deliver'd to him Never- 
theleſs he ſays it ſeems to him, that if a Man pleads that he has bought 
any Thing, it ſhall be zatended 2a [awful Buying, without ſpecial Matter 
thewn to the contrary, by theſe Words Emiſſet &c. for if it be not a 
Jos Bargain, then Non emebat. Br. Contract &c. pl. 18. cites 21 

A | 

9. If Tenant for Life ſurrenders to him in Rever/jon out of the Land, to 
which he agrees, the Franktenement by this is immediately in him, and 
he is Tenant to the Action to be brought by Præcipe quod reddat, without 
Entry; but he ſhall not have Treſpaſs without Entry. Br. Surrender, 
pl. 50. cites 21 H. J. 5. 

10. It Leſſer for Life or Years cuts Timber and ſells it, the Leſſor may 
have Action of Trover or Treſpaſs, tho' he ne ver was poſieſs'd of them. 
See Maereſme (A) pl. 3. 

11. A, levies Fine to B. ſur Connſance de Droit &c. Now the Conuſee 
has Poſſeſſion in Law, bur not in Fact; and if before the Entry of Conuſee 
J. H. enters, and dies ſciſed, he has no Remedy, for he had no Poſleſlion 


in 


in Fact, fo as he might have Aſſiſe or Treſpafs. 2 Le. 147. pl. 182. 


Ca 


r 41044 IEG ++ 


FEE ˖ ISAS BE BI NAS bet Me ed orci nd he ee. 


D 1 
* — 


” RY . | — : | 3 —— — 
A > . k * - . * I * - — — — - - _ — : — a = - — — — * — 


Py 
1% 
Wali 
I ig 
. 


464 os Treſpaſs. | 


Caſe of Berry v. Goodman, Per Coke Arg. and he faid, that ſo che 
Law is now taken. 

12. If A. intrudes upon the Poſſeſſion of the King, and B. enters upon 
him, A. ſhall not have Treſpaſs tor that Entry; for he who is to have 
and maintain Treſpaſs ought to have a Poſſeſſion which in ſuch Caſe A 
has not, for every Intruder ſhall anſwer to the King tor his whole Time. 
and every Intru/ron ſuppoſes the Poſſeſſion to be in the King; Per Anderſon 
Ch. J. which all the other Juſtices agreed, except Periam, who doubreq 
of it; and Rhodes J. ſaid, and vouch'd 19 E. 4. to be that he cannot in 
ſuch [Caſe ſay, in an Action of Treſpaſs, Quare Clauſum Suum fregit 
4 Le. 184. pl. 284. Mich. 30 Eliz. in C. B. Anon. ; 

13. He that claims an Eſtate by Virtue EY Statute of Uſes ought to 
have an at#ual Poſſeſſion before he can have Treſpaſs, per Walmſley and 
Glanvil. Noy. 73. Green v. Walwyn, 

14. There is an Actual Poſſeſſion in Law, and an actual Poſſeſſion jy 
Fact. As if a Man bargains and tells Lands, preſently the Bargainee hah 
actual Poſſeſſion; he may ſurrender, aſſign, attorn and Releaſe ; yet he 
cannot upon this Poſſeſſion bring a Treſpaſs, and fo he hath no ſuch ac. 
tual Poſſeſſion, but the actual Poſſeſſion which gives him Power to brin 
an Action for the Profits. Per Bridgm. Ch. J. Cart. 66. Paſch. 18 Cat. 
2. C. B. in Caſe of Geary v. Bearcroft. | 


» 


(T) Treſpaſs by Relation. What ſhall be ſufficient Pyſ- 
ſeſ/;on to have the Action by Relation [ and after Reſſi. 
tution for Treſpaſs done Meſne. | | 


Br. Relation, 1. AZ Executor ſhall have Trelpaſs for Treſpaſs done tg the 
2 Goods of the Teſtator Meſne between the Death of the Tetta- 


Will and tor and the Probate of the Teſtament ; for the Intereſt was in the 
the Plaintiff CEXecutor before Probate. 18 H. 6. 22. b. 5 
Executor; | | | 
Adminiſtration was granted to the Defendant, who took the Goods ; the Plaintiff proves the Will and 
then brings Treſpaſs againſt the Defendant, for taking of theſe his Goods; for now by the Probate it is 
a Will, and the Plaintiff Executor from the Death of the Teftator. And by the whole Court clears 
ly, an Executor ſhall have Treſpaſs Vi & Armis before Seiſin, becauſe he has a Property by being 
made Executor; and this Action well lies, otherwiſe an Adminiſtrator may trick any Executor, by get- 


ting the Goods into his Hands before Probate of the Will, And ſo Judgment for the Plaintiff. 2 Bulſt. 


268. Mich. 12 Jac. Fiſter v. Young. 


Br. Relation, 2. [So] at Adminiſtrator ſhall have Action of Treſpals for Treſpaſs 
51 34 cite done to the Goods of the Teſtator after his Death, betore the Adni- 


— - 


Tvid. pl as. Piſtration granted ro him; fot the Relation may ſettle the Poſſeſſion 


cites S. C. Ab initio, ſo that he may have the Action. 36 0. 6. 8. Dubitatur, 
S. C. cited 18 I). 6. 22. Þ, | | 

Mo. 132. pl. | | 
278. in Caſe of Boſvil v. the Corporation of Bridgwater. — Fitzh. tit. Adminiftrators, pl. 2. cites 
S. C. Br Relation, pl. 13. cites 36 H. 6. 8. S. P. | 


3. If a Man abates after the Death of the Anceſtor, after the Heir has 


entred he ſhall not have Treſpaſs againſt the Abator for the Tre 
pals done before his Entry, for it cannot u keiate to ſettle the Pol 
8 5 in him Ab inttio, where he had not any before. Contra 19 0. 

4. If the Teſtator dies inteſtate poſſeſs d of Goods which after his 


Death COMES LO the hands of a Stranger who converts them, and after 
Adminiſtration is granted, pet the Adminiſtrator may have a gr 
| dl! 
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Converſion for thole Goods upon this Matter ſhewn, becauſe 
_ Adminiſtrattan relates to ſettle the Property of the Goods 
in him from the Oeath of the Teſtator. . 11 Car. B. K. between 
M hittingſtall and Sir Miles Sands, üdjung d this being moved in Ar- 
reſt of Judgment alter Verdict for the Plaintiff, where it was alleg d 
the Teſtatör died the firſt of Auguſt 3 Car, and the Converſion the 
z Augliſt 3 Car. And the Brant of the Adminiſtration Sept. 5 Car. 
But it was alleg d that Sept. 5 Car. the Admintſtratton was grant⸗ 
ev, and that after [cilicet 3 Aug. 3 Car. the Detendant converted, 
and lo that which comes after the Sctlicet will be vold. But the 
Court did not inſiſt upon it, but upon the other Matter before, Sct- 
icet the Relation, Jntratur Tr. 10 Car. Rot. 702. 9. 11 Car, it 
was N per Curiam in Writ of Error, in the Exchequer 
Chamber. en FS 3 
1 Ika Man be diſſeiſed, aiter his Re-entry he may have Action of He who docs 
Treſpaſs againſt the Otfſeilor tor any Treſpals done by him after the %%%, 
Ollſeiſin; for by his Re-entry his Poſſeſſion ts reſtored Ab initio, and 2 yg . 
all Times after. 19 Þ. 6. 28. b. 1 
| wy 2 2 | niſb'd by the 
frft Diſſeiſee ; per Cur. Br. Treſpaſs, pl. 348. cites 20 E. 4. 18. 


SIC? 


I 
„ 


6. So after his Re-entry, he may have Action of Treſpaſs againſt 
any Stranger tor a 'Treipaſs done after the Diſſeiſin. 19 I), 6. 28. b. 

7. As If B. diſſeiſe A. and C. diſſeiſe B. and after A. re-enters, he Ow. 112. 
ſhall have Treſpaſs againſt C. for his firſt Entry, for he has by this ** Fe 
Reentry reduced the Boſſeſnon to him Ab initio. D. 39 El. B. 8 
agreed between Hol/combe and Rawlins. Contra To. 11. Lif ord 51. Fenner a- 
Clench Contra. Paſch. 38 Eliz. B. R. in Caſe of Holcombe v. Rawlins, — Cro. E. 540. 1 21 8 
cordingly. 


- | — 


9. So if a Diſſeiſor leaſes for Years, or Life, or gives in Tail, or Mo. 45r. pl. 
enfeolis B. Upon whom the Difleitee re- enters, he ſhall have Treſpaſs 4, * ©. 
azainſt the Letlee for his firſt Entry, tho? he comes in by Title, be- agreed aa 


catiſe by Relation, the Oiffeiſec has been always ſeiſed of the Land. Argument 
9). 39 El. B. B. between Holcombe and Rawlins, adjudg'd upon De: by all the 
mutrer. Contra Co. 11. Liferd 51. Contra 13 Þ. 7. 15. b. 16. dies 
| S. C. adjudg'd. — Cro. E. 540. pl. 3. S. C. accordingly. : 
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9. In Writ of Damages, it was ſaid that for any Treſpaſſes done upon the 
Land after the Fudgment given, the Party may have Action of Treſpaſs; 
Quzre how this is to be underſtood, for if it be % Plea of Land, where 
his Entry is tolPd, he ſhall not have Treſpaſs before Execution; But it he 
was i Toſſe ion, and a Man enters and does Treſpaſs, which conti- 
nues pending the Writ, it ſeems that there he may have Treſpaſs tor 
Treſpaſs done after the Judgment. Br. Treſpaſs, pl. 312. cites 7. E. 
4 . | 
10. Where a Man was attainted by one Parliament and after was reſtor' S. P. Br 
by another Parliament, as if no ſuch former Ad had been. | The Queſtion prog, " 
was] Whether the Patentee ſhall puniſh a Treſpaſs done meſne between the 5 e 
Attainder and the Reſtitution. Per Brian he thall nor have T reſpaſs for the Where the 
meſne Treſpaſs ; but Vaviſor and others Contra. Br, Treſpaſs, pl. 270, Patentee | 
cites 4 H. 7. 10. : | brought 7 re/- 
him who was attainted and reftored ; and he pleaded the Act and the Plaintiff d : poſs . 
0 nted and reſtored; an p , emurrd; and 1t was 


adjudg'd that the Plaintiff ſhould take nothing by his Writ. 5 
fler Attainder annull'd by Parliament, the Party attaint ſhall puniſh meſne Treſpaſſes Mo. 132. pl. 


1:3. in Caſe of Boſvil v. the Corporation of Bridgwater cites 3 H. 7. and 13 H. 7. Sainrleger's Cale, 
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Il. And if a Man recovers erroneouſly, and he who laſt does a Treſpaſs But where 
pon the Land and after reverſes the Fudgment, he who recover'd firit thail * Man res 
6 nor 2 4 


—— EIT TY 


udoment not have T reſpaſs ; per Fineux and Rede; for per Rede, it ſhall be r. 
or Error, coup'd in the Reſtitution of the Profits, as where a Lord diſſeiſes his 
and has RE Tenant, the Tenant brings Athſe and recovers, the Rent due to the 
2 Lord, thall be recoup'd in the Damages. Br. Treſpaſs, pl. 250. Cites 
Profits, yer. 4 H. 7. 10. 


he who lo | : . i | 
ſhall have Treſpaſs of the meſre Treſpaſs. But per Brian this is becauſe he is charg'd to reſtore the 


meſne Profits. Br. Treſpaſs, pl. 270. cites 4. H. 7. 10. 


RAN ) Hat Act or Thing ſhall be faid a Treſpaſs of 
r Battery. — 


F A. comes in Aid of B. who beats me, tho' A. does nothing again 
Qui facit per 2. Fe a Man commands another to beat me, and he does it according. 


K. ly, he is a Treſpaſlor as well as he who did it, 22 All. 59. 


* 


—— "—Y 


(X) Treſpaſs. J/hat AF ſhall be ſaid a Tieſpuſ; 


But not if 1. JF A Pan enters into my Houſe againſt my Will, it is a Treſpaſs, 

he that en- tho' the Door be open. 11 Y. 4. 75. b. 

ters be the 

Landlord, and comes in to ſee if Waſte be done. Br. Treſpaſs, pl. 97. cites S. C. 

tion, pl. 12. cites S. C. | 
So if a Man buys Beaſts in a Market, and in driving them along the Street they enter my Houſe, 

this is a Treſpaſs, tho' the Doors are open; for I am not bound to keep my Doors ſhut; Per Danby 

and Choke. 10 E. 4 7. b. pl. 19. 


Br. Replica. 


2. It a Man has Land adjoining to the King's Highway, and another 
drives Cattle in the Way which enter the Cloſe in Default of Incloſure of the 
Owner, which he and thoſe Que Eitate &c. have uſed to incloſe Time 
our of Mind, and they are treſhly purſued and chas'd back, this is not 
a Treſpaſs puniſhable. 10 E. 4. J. a. pl. 19. 
3. It Grain grows in a common Field near the Way, and the Beaſts feed, 
the Defendant ſhall render Damages; for there the Plainriff is not bound 
ro incloſe; Per Danby and Littleton. Br. Treſpaſs, pl. 321. cites 10 
E. 4. 7. 
As where a ; The Intent ſhall not be conſtrued in Treſpaſs. Contra in Felony ;, Per 
Man Jyoti”? Rede Ch. J. Br. Treſpaſs, pl. 213. cites 21 H. J. 27. 


at Butts kills 

J. N. it is not Felony ; Per Rede Ch. J. Br. Treſpaſs, pl. 213. cites 21 H. 7. 27. 
So where a Tyler drops. a Stone which kills a Man not knowing it. Br. Treſpaſs, pl. 21 3. Cites 21 H. J. 2. 
But in thoſe Caſes, if they lame or hurt a Man Treſpaſs lies; for there the FR is not to be con- 

ſtrued. Br, Treſpaſs, pl. 213. cites 21 H. 7. 27. 
And where Executor takes of the Goods of J,. N. amongſt the Teftator's, Treſpaſs does not lie; for the 

Executor, prima facie, cannot know the Goods of the Teſtator from another's Goods; Per Rede Ch.] 

Br. Treſpaſs, pl. 213. cites 21 H. 7. 27. 


5. 1f another*s Sheep are among ft my Sheep, T may chaſe them to a Strait, 
ſo that I may ſever them ; tor they cannor be ſever'd bur at a Strait ; Per 
Rede Ch. J. Br. Treſpaſs, pl. 213. cites 21 H. J. 27. - 

5. Every 


—_—_— _ — 4 PF" a. hes. 
th. *** ** 
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6. Every Continuance of a Treſpaſs is 'a New Treſpaſs. See D. 319. See Nuſance 
b. pl. 1). Moor v. the Lady Browne, where in Treſpaſs on the Caſe (L) (M) 
the Turning of a Water-cock put into a main Pipe, which carried the Wa- 

ter to the Houle of another, and which Water- cock was pat into the Pipe 

by a Predeceſſor of the Defendant, was adjudged a New Diverſion. 

7. Note for a Rule, thar in all Treſpaties there w_ be a voluntary 
Ah, and alſo a Damage, otherwiſe Treſpaſs does not lie. Per Dode- 
ridge Lat. 13. in Caſe of Millen v. Hawtry. 

8. 3 a Superfluity of Water by pulling down the Defendant's own Carth. 436. 
Hear to drown or overflow the Land or Hiſbery of the Plaintiff, is a plain 8. C. 
Treſpaſs. Ld. Raym. Rep. 272. 274. Mich. 9 W. z. Courtney v. 

Ollet. 
= It a Dog breaks a Neighbour's Cloſe, the Owner will not be ſubject 
to an Action tor it; Per Holt Ch. J. Ld. Raym. Rep. 608. Mich. 12 W. 
z. in the Caſe of Maſon v. Keeling. N 
10. Diſturbing H. in the Uſe of his Franchiſe, is a Treſpaſs. 2 Sal k. 594. 11 Mod. 


pl. 3. Trin. 6 Ann. B. R. in Caſe of The Queen v. Soley, cites 29 K. 25 8 


3. 18. ; 8 hy Holt Ch. J. 
in delivering the Opinion of the Court, cites 29 E. 3. 74. 


* 


(X 2) Where Treſpaſs lies, tho for an Act in itſelf 
lawful. Want of Care &c. to avoid it. 


I. Reſpaſs Quare Vi & Armis Clauſum ſuum [ fregit &c. & herbam 
ſuam] pedibus ambulando conſumipſit zz 6 Acres, the Defendant as 
to all, except the 6 Acres, pleaded Not guilty, and to the 6 Acres Attio non ; 
tor he /aid he had an Acre in which a Hedge of Thorns is adjoining to the ſaid 
Acre, and at the Time of the Treſpaſs he cat his Thorns, and they Ipſo Nutu 
fell into the Acre of the Plaintiff, and the Defendant came freſhly into the Acre, 
an took them, which is the /ame Treſpaſs &c. and the Plaintiit demurr'd. 
And by the beſt Opinion, and almoſt all, it is no Plea; and per Choke 
J. it is no Plea that Ipſo nutu they fell upon the Land of the Plain- 
tiff; for he olg ht to ſay that he could not do otherwiſe, or that he did all that 
he could to ſave them out. Br. Treſpaſs, pl. 3 10. cites 6 E. 4. J. 
2. But where the Wind blows my Tree upon the Land of my Neighbour, 8 C cited 
I may take ir, and this is no Treſpaſs ; for this is the Act of the Wind, Arg. Lat. 13. 


and not of me; Per Choke Juſt. Br. Treſpaſs, pl. 3 10. cites 6 E. 4. 7. no le of 
len V, 
_ Hawtry. 


(X. 3) Treſpaſs or Treſpaſſor. What, or who. By Con- See lt, 


ſent, Agreement, or Sufferanc? XC. 


1. JF a Man ſays that be will diſſeiſe F. N. to my Uſe, and I ſay that I 
1 a content, he is ſole Diſſeiſor, and this is no Command but Sut- 
terance. Br. Diſſeiſin, pl. 15. cites 21 H. J. 35. 

2. If a Man ſays to me that he will beat J. F. and I ſay do as you will, 
this is no Tort in me. Br. Diſſeiſin, pl. 15. cites 21 H. J. 35. 

3. A requeſts B. to take Goods of C. if B. takes them A. is a Treſpaſſor. 
See 1 Salk. 409. pl. 9. Hill. 9 W. 3. B. R. in Caſe of Britton v. Cole. 


(X. 4) What 
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Treſpaſs. 8 b — 


(X. 3) What ſhall be {aid Treſpaſs, and what Rloyy, 


1. X Man took the Feme of another by Rape, with the Goods of the Bara 
and it was adjudged Felony, and well, as ſeems to me; for tho 
the taking of the Feme be not Felony, they remain therefore in the 
Cuſtody of the Feme as the Goods of her Baron, and when he took the 
Feme N the Goods, this is Felony in him. Br. Corone, pl. 77. Cites 
13 All. 6. 
2. And the like was adjudged before of a Vicar who took Feme and 
Goods, and was deliver'd ro the Ordinary by his Clergy. Bur this 
ſeems to be where the Feme is taten againſt her Will ; Ke Oueære, if 
the Feme takes the Goods, and go with another Man with his good Wil 
. and ſo is 13 E. 4. 9. where the Feme took and delivered them t, 
W. ; 


—— 


cue (Y) Treſpaſi. Againſt 2whom it lies. Gift of the Adio 


pl. [10.] 19. . | 
in the Notes. Treſpaſs or Detinne. | | 


er 2 . E that comes to the Goods by Delivery of the Plaintiff, cannot 
83 4 be charged in Treſpals; but he ought to have Deriaue. 43. 
. | + 3» 30. 


Treſpaſs, and not Detinue. 


2. Tf A. poſſeſs'd of Goods, ſells them to B. and after B. leaves them 
in the Poſſeſſion of A. and after A. delivers them to C. to carry to an- 


other Place, who carries them there accordingly, B. ſhall not have 
Treſpals againſt C. upon this, but Derinue; becauſe he came to the 
2 under the Oeltvery of the Plaintiff himſelf, 16 0. 7. 2. b. 3. 
er Curiam. | 
It is a good 3. So tf A. buys Goods of me, and after leaves them in my Poſſeſſion, 


ph br A. ſhall not have Trelpals againſt me tor the Oetaining after, but 


de/ver'd i; Detinue; becaule he comes to the Goods by lawful Means, by Oe. 
Goods to him llvexance of the JIlatntift Himſelf, 16 H. 7. 2. b. Per Curiam. 


or ſafe keep- 2 
pk, Jud AP of the Writ, if it be in one and the ſame County ; for this proves, that he ought to have 
Action of Detinue. Br. Treſpaſs, pl. 33. cites 34 H. 6. 5. 


4. Me who comes to the Thing by the Law, cannot be charged il 
5. As if a Man comes to Goods by Delivery of the Sheriff upon 
Replevin ſued, Treſpaſs does not lie againſt him. 44 E. 3. 20. b. 

Br. Treſpaſs, 6. Tf Goods are caſt into the Sea by Tempeſt, and a Stranger takes 
pl. 54 cites them, and delivers to the Servant of the Owner, for the Profit of the 
| Owner, no Treſpaſs lies againſt him. 46 E. 3. 15. N 
Ow. 120. 7. Tf a Conſtable takes my Goods lawfully into his Poſſeſſion, to the 
S. C. and the Uſe of the Owner, upon Waiver of them by a Felon, tha' he altcr- 


Song Saks Wards retuſe to deliver them to me upon Demand, vet no Treſpal 


an Wa Yao ico. Mo tn yo wa. Acc wh A avcet « 


— == EY : 3 * 


lies againſt him, but Detinue. Trin. 4 Ja. B. R. between l. Conſtable 

rate and SRELMES. took a Felon 
5 who had 
-;bb'd B. of 20 l. and found the 20 L about the Felon, but becauſe the Place where he took the Felon 
was of no Strength, he was carry ing it to another Town, but was robb'd by the Way; and whether he 
could be charged in Treſpaſs was the Doubt. Williams J. held, That he ought to keep the Money 
(afcly, and becauſe he did not, he is liable to this Action. Popham faid, he might have pleaded Not 
Guilty ; for he ſaid, that if a Town has the Poſſeſſion of my Goods a Detinue lies, and not a Tre'pals : 
but if a Stranger takes them out of their Poſſeſſion, there a Treſpaſs lies; and therefore he conceived, 
in this Caſe, that the Plaintiff ſhould have brought a Trover and Converſion, and not a Treſpaſs, quod 
all e conceſſerunt; and therefore the Caſe: was deferr'd till next Term, to be argued upon the 
Geßeral Iſlue. | 


8. It Leſſee at Will does voluntary Waſte, as in Abatement of NAA 
Houles, or cutting of Trees, a General Action of Treſpals lies, for * Fol. 556. 


this determines the Will, Lit. 15. Co. 5. Counteſs of Salop, 13. b. 22. Cc E. , Y. 


C. 4. 5- b. pl. 10. 8. P. 
: . | | agreed by 
popham and Fenner in the Cafe of the Counteſs of Salop v. Crompton, S. C. 


9. C. and S. P. For the Privity of the Leaſe is determined by the doing ſuch Act. 


9. Ik J bail ro B. my Beaſts to keep, or for ſpecial Purpoſe, as to S P. in 8 C. 
compoſt or plow his Land, and after B. kills them, Action of Tre: 8 4 
paſs lies; for tha he comes to them by my Oeltverp, yet if he des beine, Cre, 
troys the Thing, the [2rivity is determined, and General Treſpaſs lies. E. ;;;. — 


LIt. 15. Co. 5. Counteſs of Salop, 13. B. 22. E. 4. 5. b. 11 Wh 82. 
| a. 8. P. per 
Cur. cites Litt. fol. 15. and 11 H. 4. 17. a. and. 23. b. Litt. S. 51. 8. P. Co. Lit. 57. 5 


and ſays, that I may have Action of "Treſpaſs on the Caſe for this Converſion, either the one or the other 
at my Election. | 8 | 

If a an has my Beaſts to draw in the Plough, and kills them, I ſhall have Treſpaſs ; per Moyle. Br. 
Treſpaſs, pl. 295. cites 2 E. 4. 4. 


Contra if they are bailid to him, and he kills them; per Moyle. Br, Treſpaſs, pl. 295. Cites 2 E. 


4. 4- 


10. In Treſpaſs it is a good Plea, that T. F. was ſeiſed of the Houſe, and 
made him Executor, by which he enter'd, and took the Cheſt in the Declara- 
tion. Per 'Thorp : The ift Poſſeſſion of the Goods and Cheſt is in the Exe- 
(tor, tho* Evidences are in the Cheſt ; for they cannot know what 1s in it 
till it be open'd, and it Charters are in the Cheſt, rhe Heir may have 
thereof an Action of Detinue, but not Treſpaſs; quod Cur. conceſſit. Br. 
Treſpaſs, pl. 396. cites 43 E. 3. 24 | | 
11. It a Man diſtrains, and after the Tenant offers the Rent, and the Br. Detinue 
Lord refuſes it, the Tenant ihall have Detinue of the Diſtreſs, but not de biens, pl, 
Treſpaſs ; but if the Lord kills the Beaſts, or labours them, 'Treſpaſs '* S. C 
lies. Br. Treſpaſs, pl. 29. cites 33 H. 6. 26. 27. 
12. If a Man takes my Goods as. a Treſpaſſor, I may have Replevin, 
tho* the Treſpaſſor has Property by Torr ; tor this is of the Property 
which I had at the Time ot the Caption. Bur I cannot have Derinue ; 
tor this is of Property which is in me at the Time of the Action taken ; 
Per Brian, Br. Replevin, pl. 36. cites 6 H. J. 9. 
13. Where the Sheriff levies the Condemnation, and does not return the 
Writ, Action of Treſpaſs lies; Per Kingſmill J. Br. Faux Impriſon- 
ment, pl. 12. cites 21 H. 7. 22. | 
14. Detinue does not lie of Hawks, Hounds, Apes, or Monkeys, or ſuch Br. Property, 
like, which are Things of Pleaſure, and are made tame, and were Fer pl 44. cites 
Nature ; and yet Treſpaſs lies of them well, and the Plaintiff ſhall re- 
cover Damages of the Taking; Per Brudnell, & non negatur. Br. De- 
emue ne Biens, pl. 44. cites 12 H. 8. 5. | 


6 D . (V. 2) Treſpaſs, 


Cro. E. 784. pl. 22. 
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470 . Treſpaſs. * 


—_— (. 2) Trefpaſs, and not Caſe. 

22 (Nc) 

Pl. 30. 37. „% AP Ugh, INDE 2 WY | 

* Br. Action [1] 10. J Toll be taken by d Miller of one who ought to be Toll. 
ſur le Caſe, 1 free, general Treſpals lies, not Action upon the Caſe . 
pc cr For it is as illegal as if he had taken the Botety, * 41 E. 3. 24. 0. 
Fitzh. Tit. 44 E. 3. 20. 0 
Action ſur le | | 8 RO 5 

Caſe, pl. 3 1. cites S. C.— Br. Treſpaſs, pl. At. cites S. C. 


I Br. Action ſar le Caſe, pl. 19. cites 8. C.———-Br. Treſpaſs, pl. 47. cites 8. C——Fitzh. Tj 
Brief, pl. 579. cites 40 E. 3 20. „Tit. 


* Br. Action [2] II. If a Man takes a Servant out of my Service, and retains him 
fur le Cale, Creſpaſs lies againſt him. 11 Þ. 4 23. b. 24. Tr. 15 Ja. betwver; 
5 e Wheteley and Stone, ugł ed per Cuxiam in Writ of Error at Stricant's 
Lavourers, Inn. 39 E. 3. 38. adjudged, 43 All. 9. 

pl. 21. cites | 


11H. 4. oy. 22. S. P. Treſpaſs Vi & Armis lay at Common Law. — Br. Treſpaſs, pl. 92. cites 11 K 
4. 23. 8. F. 


Br. Labour- [3] 12. But ff he does not take him out of my Service, but procures 


ers, pl. 21. 


pen yp b 4 him ro go out of my Service, and retains him, Treſpaſs docs not lic 


4. 21 22. againſt him, but Caſe; tor he does not do it contra Jacem. 11 þ, 
that Treſ- 4. 23. U. 8 
paſs Vi & | 

Armis did not li e in this Caſe at Common Law, but that Action on the Caſe did. 


No Action [4] x3. If a Servant departs out of my Service, no Treſpaſs lies 


in this Caſe againſt him. 11 D. 4. 23. b. 
lay againſt | 


the Retainer at Common Law, and for that Reaſon the Statute of Labourers was made. Br. Labourers, 
pl. 21. cites 11 H. 4. 21. 22. 


Hob. 180. [5] 14. If d Serjeant of London, or Bailiff in a Counter, takes 
pl. 215. S. C. a Man upon a Capias in Proceſs at my Suit, and J. S. reſcues him our 
of his Poſſeſſion, J may have a general Writ of Treſpaſs againſt him, 
becauſe the Serjeant is my Servant to this Purpoſe, as well as 
Servant to the King ; and therefore the Taking out of the Poet 
ſion of the Serzeant, who is my Servant, is a Taking out of my 
Poſſeſſion, Tr. 15 Ja. between Whereley and Stone adjudged in a 
Writ of Error at Serjeant's Inn. See the ſame Cale Hobart's Re: 
ports 242. and at Serjeant's Inn there were cited theſe Precedents. 
Mich, 34, 35 El. B. R. Rot. 169, 2 and Rudge udjudged in 
Point. Mich. 42, 43 El. Rot. 468. B. N. Pattinger and Marri. 
„Cro E. Mich. 37, 38 El. Rot. 192. between * Fenner and Plastet, both ad: 
459. * pl judged in Point. 
2 111 3 


Eliz. B. K. S. C. but not S. P. Mo. 422. pl. 584. S. C. but not S. P. 


25 369. [6] x5. Bur in the Cale aforeſaid, J may have Action on the Caſe | 


"Cal of at my Election. Tr. 15 Ja, between Heere and Stone Adjudged, and 


Ul eatley the Judgment aftirm'd in Yrit of Error at Serjeant's Inn, at the 


v. Stone, lame Time that the general Action was affirm d. 


cites S. C. . 
that tho' the Reſcous were laid Vi & Armis, yet it would bear either Treſpaſs Vi & Armis, or Treſp!” 
upon the Caſe ; but the Plaintiff muſt beware that he follow his Original, if it be by Writ ; for if that 4 
Vi & Armis, or upon the Caf, the Judgment mult be ſuitable. And fo it muſt be in a Bill in ES 


- 


** 


. 
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Treſpaſs. 471 


put if the Bill be Treſpaſs general, neither Vi & Armis, nor upon the Caſe ſpecial, he may uſe it to 
either. 


71 16. Ik a Man beats the Feme of J. S. by which he loſes the Con- Cro. J. 50t. 


fortthip of his Feme, J. S. alone, without naming his Wife, may 7:77 5 
have a general Action of Treſpaſs againſt him for the Battery of the for te ac. 
Feme Per quod Conſortium amiſit by 2 Months tho this Action be tion is not 

grounded upon the Loſs of the Conſortſhip. Mich. 16 Ja, B. N. drought in 


between Guy and Liveſey adjudged by Admittance, that the general Ac- ear 


5 he Ha 
tion of Treſpals lies. | 3 . 


| Feme, but 
it is brought for the particular Loſs of the Husband's, for that he loft the Company of his Wife, which 
is only a Damage and a Loſs to himſelf, for which he ſhall have this Action, as the Maſter ſhall have 
for the Loſs of his Servant's Service. | 


rs] 17. So the Baron alone may have a general Action of Trel- S. C cited 


pats tor Menacing and Battery of the Feme Per quod Negotia ſua in- Turn hs 


le remanebant. Tr, 27 El, B. R. Rot. 227. between Cholmley and Caſeof Guy 
( adzudged. v. Wiveley, 


| | as adjudged 
28 Eliz. in B. R. And another Precedent was cited to be in the Exchequer in Doylie's Caſe, that ſuch 
an Action was adjudged good. 


[9] 18. Ik the Sheriff upon a Writ of Extent takes a Furnace fix'd Cro. E. 374. 
to tue Land, and ſells it to J. S. and he takes it, ng Action of Treſpaſs 24. Day 
les again{ J. O. tho it be admitted that the Sheriff could not aw. 3: Cr 
filly tell that which was fix'd to the Land; for J. S. comes to it was moved 


wicyaut any Tort done by himſelf, Dill. 3) El. B. between Day thar the 
v. Au/1n ad Bribich, Per Curtam. ——— 


the Defendant, becauſe he has it by the Delivery of another, and not by his own Taking; but that 
tits Matter was not much inſiſted upon, becauſe he was preſent, and took ir, and ſo he was an imme- 
diate Freſpaſſor; and cites 42 E. 3. 6. 20 Hf. 7. 13. and 21 H. 6. 26.—Ow. 50. S. C. ſays, that the 
Court held it a good Diſcharge.—Cro. E. 398. pl. 3. S. C. but not S. P. 


10. Where a Man lends Beaſts to another to compeſter his Land, and a 

ranger takes them, Treſpaſs lies Vi & Armis; but contra if the Owner 
tabs them within the Term; tor there lies only Action upon the Caſe ; 
tor it Treſpaſs Vi & Armis ſhould lie, he ſhould recover the Value 
againſt the proper Owner; Per Hank, quod Hill & Culpeper conceſſe- 
runt. Br. Treſpaſs, pl. 92. cites 11 H. 4. 23. 

II. In Delt againſt 2, as Executors, where the one is not Executor, and Br. Action 
he appears and confeſſes, and the other makes Defence, and the Plaintiff re- ſur le Caſe, 
covers, the other thall have Deſceit, but not Treſpaſs; tor he is Party to pl. 66. cites 
the Fudement ;, Per Littleton. Br. Treſpaſs, pl. 180. cites 9 E. 4. 13. 

12. It a Man lends his Horſe to rideto York, and he rides further, Treſpaſs 

general does nor lie, for this is the Authority of the Party, but Treſpaſs up- 

on the Caſe ; but where he miſuſes the Authority of the Law, he ſhall have 

Treſpaſs general; as if a Man diſtrains, and kills the Diſtreſs &c. Br. 

Treſpaſs, pl. 327. cites 12 E. 4. 8. Per Brian. | 

_ 13. In Treſpaſs the Defendant juſtified entering into the Houſe by Licence Contra of Li- 
of the Plaintiff z and the Plaintiff ſaid, that he broke his Door and Min- ante 7 Law, 
dows, of which he has brought his Action, and no Plea; for of Licence in „ Le 

Lad, as here, he ſpall not have General Aclion of Treſpaſs, but upon the Caſe. as entring N 

Br. Treſpaſs, pl. 359. cites 21 E. 4. 75, 76. | into a Ta- 


vern to 
drink, and taking the Bowl, or entering to ſee Waſte, or to diſtrain, and after breaking the Walls, or 


killing the Diltreſs, there lies General Writ of Treſpaſs. Contrary above of Licence in Fact. Ibid. 


14. If a Man diftrains Beaſts, and impounds them, and another takes 
leu, he who diſtrains ſhall not have general Action of Treſpaſs ; for 
he has no Property. Contrary of Goods bail d; Quære of Eftray. Br. 
Property, pl. 52. cites 20 H. 7. 1. | 


15. A. Leſſee 
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472 Treſpaſs. 
Jo. 224. pl. 15. A. Leſſee torY ears of a Houſe, demiſed it for 6 Months, and atterwara. 
re * oy permitted 115 to OCcupy 1 Houſe for 2 Months long er, during which 55 
Welt and he pull down the Windows &c. A. brought Caſe againſt him; It was oh. 
Treiwſic, jected that the Action did not lie, becauſe it was the Plaintiff's Fol ly to 
adjudged let him continue Tenant at Sufferance; and if any Action did lie is 
Una Voce yas Treſpaſs. The Court conceived that either Caſe or Treſpaſs 15 
228 but that Caſe was the moſt proper Action to recover fo much as he Was 
| 7" damnihed, becauſe he himſelf is ſubject to an Action of Waſte; and Jude. 

ment for the Plaintiit, Cro. C. 187. pl. 7. Paſch. 6 Car. B. R. Weſt 
v. Treude. | 
16. It was holden, that where an Action is brought by the Mafter fo, 
beating his Servant, by which he loft his Service, that this is Treſpaſs Vi 
& Armis, and not upon the Caſe ; but in this Cafe the Maſter ſhall not 
have Damages tor the Beating, bur tor the Loſs of Service only, Clayt. 
17. pl. 2). Aug. 1633. Swallow v. Stephens. 
17. In an Action tor fopping a Rivulet, and drowning a Cloſe, and there 
by ſpoiling the Trees, it was held, that Cale lies for him in Reverſion, and 
Treſpaſs tor the 'Tenant in Poſſeſſion; but during the Term the Revyer. 
ſioner cannot have Treſpaſs, that being founded only upon the Poſſeſſion. 
3 Lev. 209. Hill. 36 and 3 Car. 2. C. B. Biddlestord v. Onſlow. 
18, Treſpaſs Quare Vi & Armis, for a Nuſance in /aying Dung, and 
calling ſtinking Water in his Tard to run to the Walls of the Plaintiff” 
Houſe, and by piercing them run into his Cellar, After a Verdict it was 
moved, that Treſpaſs Vi & Armis does not lie againſt the Defendant to; 
this, becauſe a Man cannot be a Treſpaſſor with Force and Arms in his 
own Ground]; but that he ought to have brought an Action on the Caſe, 
The Court ſeem'd to be of Opinion againſt the Plaintiff; but atterwards 
they gave Judgment tor him, after great Wavering in Opinion, pro & 
con. Hard. 60. Trin. 1656. in the Exchequer. Preſton v. Mercer. 
The Court 19. In Caſe the Plaintiff declared, that he was poſſeſs*d of a Cloſe, and 
8 1 the Defendant dug Pits in it &c. per quod &c. And after Verdict tor 
50% Paw: the Plaintiff it was adjudg'd, That the Action will not lie; becauſe the 
for the Cauſe of Action was properly Treſpaſs, for which the Party might have 
Plaintiff an Action of Treſpaſs, but could not turn it into an Action upon the | 
1 Caſe. Arg. Ld. Raym. Rep. 188. Eaſt. 9 Will. 3. in Caſe of Shapcott 
Morel V. Mugkord, cites Hill. 4 and 5 W. and M. in C. B. Thornton v. Auſten. 


properly 
＋. reſpaſs into 


an Action upon the Caſe, only with Deſign to evade the Statute of 22 and 23 Car. 2. and to get full Coſti, 
tho" the Damages <were under 40 4. Ld. Raym, Rep. 188. in Caſe of Shapcott v. Mugford. 


— 


— 


[V. 3] [In what Caſes, and at what Time, Treſpaſs lies, 
cg exhere the Matter is Felony. | 


Ow. 70. [I.] 19. JF A Stranger takes my Horſe, or other Goods, and ſells it 


8 ib C to J. S. and J. S. takes it accordingly, no Action of Trel⸗ 
chat Tre. Per lies againſt him, Pill. 3) El. B. in the ſaid Cale of 5% 
paſs 2 Jer Curiam. | 
nor ne 


againſt the Vendee, but a Detinue. 


Ta.] 20. No Treſpaſs lies, becauſe it appears to the Court to be 
Fol. 557- Felony ; for this appertains to the King only to puniſh, Tr. 4 Ja. 
WINNIE Huggin's Caſe. | 

S.C. cited 3. J 21. As Action of Treſpaſs does not lie for the Baron for Bar. 


by Roll f p | YE and then 
G ra Sty. tery of the Feme, by which the Feme languith'd by 6 Weeks, an del 
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<< of the Stroke For this is Felony, Tr. 4 Ja, B. R. Hipgin's 347. in Ga 
Caſe, adjudg'd. of Daw kes 7. 


| | Coveneigh. 
] 22. So] It A. robs E. of 3000 1. af Money in Baggs, for which Noy 82. 

he is alter indicted and convicted, and atter B. brings Treſpaſs 8 C. The 

againſt A. for taking of the Money, and he pleads this Matter in gn held 


the Plea in 


Par, it ſeems that the Action does not lie; becauſe, when it appears bur naughr, 
that the Act was Felony, the Party ought to ſue him by way of Ap- Þccauſe it 
pcal, if he will have his Goods again; or proſecute him by Indick⸗ goes vo! 
ment, and then he ſhall have his Goods again by the Statute of 21 Hl. 2 e 
g. for otherwiſe no one wil prolecute Felony for the Publick Good, gave Evi. 
to puniſh ſuch Offenders, but oniy ta have Crelpals tar his private dence for 
Intereſt. Contra, Mich. 2 Car. B. R. between Martham and the Convic- 
(le, by Doderidge and Whitlock ; but Jones e contra, becauſe he an ><- 


cauſe other- 


caunot aver againſt the Verdict. 'But it ieeins he may aver agatnit wiſe he ſhall 
ir, he being a Stranger to it. Intratur. D. 1. Car. Rot. 112. The ro: have 


Law. . | gation of 
procurement is not ſufficient ; and for that Reaſon ſudgment was given for the PlaintiF. Jo. 147. 
6. S. C. agreeable to Roll, together with the, Reaſons of Jones; and in the Concluſion ſays, Quzre 
bene; for it is a Point of great Conſequence as well of the one Part as of the other. Lat. 143. 
d. C and the Defendant in his Bar having averr'd, that it is the ſame Offence, ir was ſaid by Doderidge 
to be ill; becauſe by the Indictment it was found Burglary, and here it is only Treſpaſs, which cannot 
he the ſame Ofence ; but he might have averr'd, that it was for the ſame Caption, And Jones and 
Whitlock agreed ro this, tho? they differ'd as to other Matters. S. C. cited per Roll Ch. J. Sty. 
24. in Caſe of Dawkes v Coveneigh. 


[5.] 23. So in Treſpaſs of Goods taken; if tt appears upon Evt- 
deuce that it was Felony, it ſeems the Action does not lie for the 
Caule atoretatd, and yer he cannot plead it. Contra in the ſaid 
Cale of Harkbam. Agreen per Curiam, 
(6.] 24. If A. enters into the Houſe ot B and there robbs him felo- Sty. 346. 
nioully, and after B. inditts A. for this Felony, and upon Not Guy: S. C. ac- 
ty pleaded he ts tound Guilty, and has his Clergy, and is burnt in his 8 5 
Hand, and ſo deliver d; in this Caſe B. may bring an Action of Treſ- Ch. J. ria, 
paſs againſt A. for Entry of his Houſe, and taking zoo l. of his Mo- har the Ac- 
icy ; for here is not any Inconventence by it, for he has prolecuted oe 
hun according to the Law as a Felon, at the Suit or the Common: g ** 
wealth, and ir was a Treſpals allo to the Party; and therefore there viction, for 
s good Reaſon, that he ſhall have Recompence for the Wrong done the Danger 
to hum allo, inalmuch as he has done his Duty in the Prolecution, ke 
according to the Law, for the Felony at the Suit of the King, M. „ ME. 
1652. between Dawkes and Cavennaugh. Adjudg' d per Curtam upon and fince the 
a Special Verdict in London. Intratur Htil. 1650. Rot. 653. Party robb'd 


| could not 
have his Remedy before, he ſhall not loſe it now; for now there is no Danger of compounding for rhe 
e and the reſt of the Juſtices agreed with Roll, and ſo Judgment was given for the Plaintiff.— 
ee (A. a) pl z. | | | 
* Orig. is (Bien Publique.) 


N (Y. 4) Treſpaſs, or Trover. See (2) pl. 5. 


the Note. 


1. HE Defendant's Bailiſf ſeiſed the Plaintiff's Beaſt for an Heriot, Cro. E 824. 
where none was due. The Defendant agreed to the Seiſure, and bl. > alen. 
vverted the Beaſt; whereupon the Plaintiff brought Trover. Ic wes & 8 K 
5 C... 
nliſted, that the Property was gone by the Taking, fo as the Plainritt 
6 E cannot 


| — — — 
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cannot diſpoſe of the Beaſts, and therefore the proper Action is Treg af 
| And of this Opinion was Daniel; but others e contra, and that 3 
N | Election to bring either of the Actions at his Pleaſure. And ſo it cv 
| | adjudg'd for the Plaintiff. Cro. J. 50. pl. 21. Mich. 2 Jac. C. B. Biſbo 
v. Lady Montague. 55 
2. In Treſpaſs &c. the Plaintiff declared, That he was robl”g of 20] 
and that he purſued the Robber to ſuch a Town, and there ſhew'd him ty the 
Defendant, who was Conſtable, and he apprehended him, and findins the 
20 J. about him took the ſame, and detain'd it in his Poſſeſſion. The Defen 
dant conteſs'd the taking the 201. as above, but that it being a Place of 
no Strength, he was carrying it to the next Town, and was robb'd of 
the Money. Popham thought the Plaintiff ſhould have brought Trover, 


and not Treſpaſs, to which the other Juſtices agreed. Owen. 120. Mich 
3 Jac. B. R. Walgrave v. Skinner. 5 


— — 


(Z) Treſpaſs. Of what Thing. 


1. F HE Obligor may Have Treſpaſs Vi & Armis againſt the Obli- 
| gee, for taking of the Obligation. 20 I), 6. 24. b. 
6 2. It he who has Charters breaks the Seals, Treſpaſs lies. Br. 'Tref. 


: | paſs, pl. 29. cites 33 H. 6. 26. 27. 

. * Treſpaſs 3. Treſpaſs lies of a Couple of * Hounds, and of Partridges, and Fea- 
: of a Hound ſants taken; but he ſhall not jay Ad Valentiam. Br. Treſpaſs, pl. 31 5 
: taken, and . 8 E | . ; 
; the Defen- EIFS 45. 

dant de- | 3 x | | 

N murr'd in Law, and the Plaintiff recover'd 6s. 8 d. for Coſts and Damages, notwithſtanding that the 
Hound be a Beaſt of Pleaſure, and fere Naturz, and of which a Man does not pay Tithes, and Appeal 


of Felony does not lie thereof, nor Action of Detinue : But if a Man takes it and kills it, Treſpaſs lies; 
for when it is made tame the Maſter has thereof a Property, and it may be Pleaſure or Prof to the 
Owner, as to guard his Houſe, or to kill Deer or Vermin &c. quod nota. Br. Treſpaſs, pl. 407. cites 
12. H z. 


4. Treſpaſs by the Lady Wiche againſt the Parſon of D. who tok 7 
Coat Armor, certain Pendants with the Arms ot Sir Hugh Wiche her Baron, 
and a Sword in a Chapel where he was buried ; the Parſon ſaid that he 
tooꝶł them as Oblations. Yelverton ſaid, I have a Seat in the Chancel, 
and have a Carpet, Book, and Cuſhion, and the Parſon ſhall not have 
thoſe Choſes in Action. Per Pigot, the Parſon cannot take a Grave-ſtone. 
Quzre, for by the Reporter Oblations ſhall be taken according to the 
Intent of the Donor. Br. Treſpaſs, pl. 181. cites 9 E. 4. 14. | 
For the tak- 5. Treſpaſs lies of a Hawk, Popinjay, Thruſh, Ape &c. which are 


ng 54 made tame. Br. Treſpaſs, pl. 50. cites 12 H. 8. 3. 


laim'd) a | | | 
12 2 not have Treſpaſs, but Trover and Converſion. Ard the Count ought to be that he is re- 


claim'd ; and is not ſufficient to ſay he was poſſeſs d of him as of his proper Goods. F. N. B. 86. (L) in 
the New Notes there (f) | 


6. It a Man draws Wine out of the Veſſels and puts Water in the ſame to 
fill them up again, he ſhall have an Action ot Treſpaſs. F. N. B. 88. 
F. 
. 4 In Treſpaſs for taking a Greyhound with a Collar, the Defendant 
pleads that the Dog was cour/ing an Hare in his Land, and therefore be 
took and led him away. Whereupon the Plaintiff demurred ; and adjudg d 
for the Plaintiff, becauſe the Plea is frivolous. Whereby ir ſeems T reſ- 
paſs lies. Cro. J. 463. pl. 10. Hill. 15 Jac. in B. R. Athil v. Corbet. 


8. 'Trel- 
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g. Treſpaſs will lie againſt a Man for frighting another out of his Mo- 
ney. As where ſeveral Perſons threatned to ſend A. to Newgate 14 Co- 
leur of a Warrant, and to indict him of Perjury unleſs he would give 
them Money and a Nore, which he did through their Threats. And 
every Extertion is an actual Treſpaſs. Per Holt Ch. J. 1x Mod. 137. 
Mich. 6 Annæ B. R. The Queen v. Woodward. | 


(A. a) Treſpaſs. At <obat Time it lies. 


1. J Fa Man marries by Niefe J ſhall not have Treſpaſs ſuppo- Fitzbtir.La- 
] ſing the Treſpaſs at the Day after the Marriage, tor then the re 7 2+ 
was free by Marriage before. 46 E. 3. 6. C. 
2. Ik a Man takes my Goods, and after I grant them to another, yet I one takes 
J may have Treſpaſs for the taking. 42 E. 3. 2. my Goods, 
wards I have my Goods again, yet I may have a General Action of Treſpaſs, and upon the Evidence 


the Damages ſhall be mitigated. 13 Rep. 69. per Cur. in Caſe of L;eydon v. Smith cites it as the bet. 
ter Opinion in 11 H. 4. 23. 


3. It was agreed, that if a Man be indiffed, arraign'd and acquitted of See (Y 3) 
Robbery of J. S. he ſhall not have thereof Treſpaſs ; for the Treſpaſs is Pl. [5] 24 
extinEt in the Felony, and Omne majus trahit ad ſe minus; Quære inde. 

Br. Treſpaſs, pl. 415. cites 31 H. 6. 15. 

4. It an Act be made Felony by Statute, as Hunting or the like, and af- 
ter a Man offends in it and then the AG is repeald by Statute, there the 
Hunting is diſpuniſhable; for there the Law by which it ſhall be tried 
is repeal'd. Bur where Treſpaſs is done upon a Termor, and atter the 
Term expires, the Treſpaſs is puniſhable ; for there the Intereſt expires 
but not the Law. And fo ſee a Diver/ty where the Intereſt expires, an 
the Law remains, and where the Law is repeal'd and does not remain. 

Br. Corone, pl. 202. cites 2 M. 1. | 

5. It I limit Uſes and revoke them and limit new Uſes, the Uſes ſettle 
without Entry or Claim; yet not ſo as to bring Action of Teſpaſs. Per 
Bridgman Ch. J. Cart. 78. Trin. 18 Car. 2. C. B. in Caſe of Thomaſin v. 
Mackworth. 


* 


(Aa. 2) At what Time. Before Poſſeſſion had by the 
Plaintiff of the Thing taken. | 


. F a Man have Waif and Stray within his Manor by Preſcription, 
and another Man takes the Waif or Stray out of the Manor &c. 
ne who has the Manor ſhall have an Action of Treſpaſs for them &c. and 
that without any Seiſure of them before. F. N. B. 91. (B) | 
2. If a Man have a Wreck by Preſcription, or by the King's Grant &c. 
it Goods be wreck*d upon his Lands, another rakes them away, he who 
has the Wreck ſhall have an Action of Treſpaſs Quare vi & Armis for 
this taking without Seiſure thereof before. F. N. B. 91 (D) | 
3. If an Abbot or other Man has a Hundred, and has all Felons Goods 
within the Hundred, if any Felon within the Hundred be attainted, 
and the Sheriff rakes the Goods of the Felon within the Hundred, he 
ho has the Hundred and ſuch Liberty ſhall have an Action of Treſpaſs 
| againſt 


«8 } 
. 


11 
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* Tr 


againſt the Sheriff tor the Goods which the Sheriff took, and the 
ſhall be Quare vi & Armis &c. F. N. B. 91. (F) 


ſume 


" nn 


B. Treſpals. In what Caſes it may be juſtified 
LENRY Juſtification for the Publick Good. 


2 Bullt. 60 1. 12 Treipaſs for entring his Land Pedikus ambulando for 
why 8 * 1 Hunting and digging the Land, the Oetendant cannot juſtify 
Brownl. 224. this, and the Digging ot the Land by Reaſon of the Hunting a Badger, 
8. C. and to draw him out of his Hold, tho he fills up the Hole again with 
Earth afterwards, tha it be for the Publick Good, Tr. 11 Ja, B. 
N. between Gedges and Minn. | 
See Tit. 2. In a Treſpaſs Quare Clauſum fregir & herbam gc. The Defey: 
Hong (5, dant cannot juitify this Treſpaſs tor Caule of Hunting the Fox. 
N Mich. 3) B. between Nicholas and Badger by Fenner. 

3. Treſpaſs for digging his Land, the Defendant ſaid that it is 4 Acres 
adjoining to the Sea, in which all the Men of Kent have uſed Time out of 
Mind when they fiſh in the Sea, to dig in the Land adjoining, to pitch Stabes 
to hang their Nets to dry. Nele ſaid he ought to thew what Men. Per 
Choke and Littleton, this is no Cuſtom ; tor it is contrary to common 
Right and Reaſon, But per Danby, Fiſhers may juſtify the going upon 
the Land to Fiſh ; for this is for the Common Weal, and tor the Suſte- 
[nance of ſeveral &c. and it is the Common Law, quod fuir conceſſum; 
but per Fairfax the Digging is the Deſtruction of the Inheritance, therefore 

it is no Cuſtom &c. Br. Cuſtoms, pl. 46. cites 8. E. 4. 18. 19. 
For the 4 Treſpaſs of cutting of Graſs, the Defendant ſaid that there is ſuch 
Common- a Cuſtom in the County of Kent, that when any Enemies come to the Seq, 
bo fn * it is lawful for all the Men of Kent to come upon the Land adjoining 
juſtify Prec. to thoſe ſame Coaſts, in Defence and Safe-guard of the Country, and there to 
paſs as to en- make their Trenches amd Bulwarks for the Defence of the ſame Country, and 
ter the Land {ſaid that at the Time of the fame Treſpaſs Enemies came &c. by which 
E:: 8 Ho. they dug to make Trenches and Bulwarks &c. Per Jenney this is at 


wart &. Common Law to do ſo in Defence of the Realm; but Catesby Contra 


per Bingen inde &c. quære. Br. Cuſtoms, pl. 45. cites 8 E. 4. 23. 
Uſtice. Pr. 
Treſpaſs, pl. 213. cites 21 H. 7. 27. | 


5. Every Man may arreſt a Nightwalker ; for this is for the Com- 
monwealth ; Per Huſſey and Fairfax. Br. Treſpaſs, pl. 416. cites 5 H. 
7. 5,—And ſo it was agreed, 4 H. J. 18. 

6. In "Treſpaſs for taking his Horſe ; the Defendant juſtified by Virtue 
of a Commiſſion di rected to the Conſtables by the Poft-Maſter General, and 
that the Conſtables made a Warrant to him; and held good. Noy. 114. 
Garrons v. Banbury. | 
J. In Treſpaſs for flinging down Materials erected towards the Building 
725 Houſe; the Defendants pleaded that the Erection was for Building a 

Houſe 4pon the King's Highway, and that they threw down the Materials. 
And Holt Ch. J. ſeem'd to agree that the throwing down the Nuſence 
was juſtifiable. Comb. 417. Hill. 9 W. 3. B. R. Lovey v. Arnold. 


(c. a) Tre 


K 


* 


Treſpaſs. fo 


— 


(C. a) Tre pals. Impriſonment juſtifiable. By Officers 
Upon Warrants. 


1 F the Sheriff arreſts a Man upon Proceſs, and lets him to Bail, 
and After returns a Cepi Corpus, and after a Habeas Corpus 
comes to the Sheriff ro remove the Body, the Sheriff cannot juſtify 
the re-taking ot him upon this Wrir, after he had let him to Ball be- 
ſore, but he ought to aid Himielf upon the Ball. Mich. 10 Car. B. 
B. between Loy and Strut per Curtam in Action ot Falle Jinpriſon- 
ment upon ſuch Re⸗taking. ps 
2. In a Falle Impriſonment againſt a Tipſtaff of B. R. for impri⸗ 
ſaning him for 3 Months, ik the Oekendant juſtifies for 6 Hours be- 
caule he was a Servant to Sir John Lenchall, the Marshal of B. R. 
and appointed by him to attend and execute the Commands of the 
Chict {uſtice of B. B. for the Time being, and that there is a Cul⸗ 
tam a Tempore cc. that ſuch Servant is appointed by the Marſhal 
{zz the Time being, had uied to execute the Commands of the Chief 
Juſtice &c. and that after upon Complaint of J. S. to Sir Tho- 
mas Richardion then Chiek Juſtice, againſt the JIlaintiit according 
to the Cuſtom in ſuch Caſe for the Chief Juſtice tor the Time being, 
a Ceopore cc. uſitatam, the laid Chief Juſtice mandavit eidem 
areſcallo quod caperet the Plaintiff æ eum talvo cuſtodiret ita,quod 
haberet cum coram eodem Capttali Juſtictario quandocunque #c. 
d reponvendum de k ſuper his que ei ex parte dicti Domini Regis 
ohnteerentur in ea parte. By Force of which Warrant he took the 
Plaintiff as Servant to the Marſhal and by his Command, and detain'd 
him by the Space of 6 Hours, and alter, at the End of the 6 Paurs, 
deliver'd him to the ſaid Marſhal Salvo Cuſtodiendum quouſque. This 
is a gd Juſtification, tho' chis Warrant was by Parol and not in 
Writing, it being by Cuſtom, and tho' No Cauſe was expreſs'd in the 
\Warranc, mäalmuch as it is alleg d to be according to the Cuſtom, 
ay it map be greatly prejudicial to the King's Service to expreſs 
the Cattle th the Warrant; and tho” the Warrant is ita quod haberer 
eum coram eodem Capitali uttictario quandocunque Ecc. pet it is good; 


Stgnification of the Words Quandocunque &c. is Quandocunque 
the Harty, who complains, will complain against him, and rho? che 
Detendant does not make any Anſwer, what the Marthal did with him 
alter his Delivery of the Plaintiff ro his Cuſtody, but he only ſays, that 
he is not conuſant of it, vet the lea is good; for if the Marſhal at: 
terwards detains him unjuſtly, pet the Dekendant is excuſed, be⸗ 
cauſe he has done legally before. P. 11 Car. B. B. between Sir 
(rrge Throgmerton and Allen adjudg'd upon a Demurrer. Intratur 
Tr. 11 Cat. B. B. Rot. x 


ic /lander'd for Felonies or Treſpaſſes, notwithſtanding that they were 


cation, tho' the Commiſſion be againſt Law, quod nota; And ¶tho'] a 
Man to whom the Commiſſioners directed their Precept to take the 
PlainUit made this Juſtification upon the Matter, and not the Com- 
Hulloners themſelres. Br. Faux Impriſonment, pl. 9. cites 24 E. 3. 9. 


for it is Uiſttall in Marrants of Sheriffs to be with an &c. * and the { 


Fol. 559. 


3. In talſe Impriſonment, the Deſendant ſaid that the Commiſion of the If a Ceommiſ- 
%, tuch a Day was directed to him and others to take thoſe who were no- ſion iſſues to 


FA 


27 IA hich 1s 
it indicted, and this is againſt Law, and that the Plaintiff had wounded F. kar wel 4 
\. t Death by which they took them &c. And admitted for a good Juſti- Law, and 
thereupon 
takes 
him, vet he 
ſhall be ex- 
cuſed of 
Treſpal; as 
to this Act, by this void Commiſſion. Br. Treſpa!s, pl. 372. cites 42 Aſſ. 5. 
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bs jw 4. It was agreed Arguendo, that where a Capias Iſſues to the Geri, 
ux umplu- without an Original, and he ſerves it, falſe Impriſonment does not lie; 

ſonment, pl. . . "6 | : . * Fi 8 le; lor 

12. cites 21 it is not the Default of the Sheriff; P er Hank. in Treſpaſs. Br. Faux Ig. 


H. 7. 22. prifonmenr, pl. 31. cites 11 H. 4. 36. | 


*8.P. Ard 5. In Debt it was faid by Hill J. That ifthe *Sheriff takes a Has ly 


the Plairritt | ä ö | - . 
All have Capias, and does not return the Writ, falſe Impriſonment lies; 4. nit 


Remedy, #34ſt the bailiff, it the Sheriff does not return the Writ ; tor the De. 
Br, Faux fault of the Sheriff thall not condemn the Bailiff as it is ſaid elſewhere 
N Br. Faux Impriſonment, pl. 5. cites 11 H. 4. 58. ; 
ment, pl. 7. | | h 

Cites 21 H. 6. 5. per Paſton. A Common Bailiff arreſts a Man by the Sheriff's Warrant, Falte 
Impriſonment lies againft the Sheriff, and alſo againſt the Bailiff, if the Sheriff does not returnite Nei 


7 


Bur if the Bailift of a Liberty makes ſuch Arreſt, he ſhan't be puniſh'd tho* the Sheriff never return 
the Writ, becauſe he is not Servant of the Sheriff; for the Sheriff can make no other Return than "i 
Bailiff of the Liberty certifies him. Per Frowike Ch. J. But per Rede Ch. J. If a Common Pailiſt 
makes Arreft, and his Maſter does not return the Writ, the Maſter fhall be puniſh'd, and the Balli 
not. Kelw, 89. pl. 12. 22 H. 7. Anon. | | 

If the Sheriff does not return the Capias, Falſe Impriſonment lies; but otherwiſe it is of an . 
ment of Geeds out of an Infericur Ceurt, Becauſe the Capias is conditional, but the Attachment General. Ar 
Lat. 22 3. in Caſe of Turvil v. Tipper cites 14 H. 7. 14. per Keble 8 

Fieri Facias & Capias ad reſpendendum, which have theſe Words Ita quod habeas Corpus eius Pie 20 
re{pondend* &c. cut to be return d in Pain of Action of Falſe Impriſonment; but Contra of Cajias 9 
Satifaciend', which has no ſuch Words in it. Br. Faux Impriſonment, pl. 12. cites 21 H. . 22. Per 
Kingſmill J. 


If a Cnſta- 6. In Treſpaſs of Impriſonment, the Deſendant 1/tified by N arrant i! 
4 . „ the Peace to him directed to make the Plaintiff to find Surety of the Peace. 
beine a Per- And it was held that he ſhall ſay fir/t, that he required him to find Surety, 
fon befcre a and he would not, by which he arreſted him; tor he ſhall nor arreſt hin 
Fuſtice of if he does not refuſe to find Surety, and there it is agreed that he may 
rea fo pu: arreſt him diverſe Times ; for if he arreſts him, and he breaks {rom him, 
Peace, and he may retake him, and fo ſeveral Times; quod nora. Br. Faux Impri- 
pon Reſuſa! ſonment, pl. 18. cites L. 5 E. 4. 12. 
to carry / im | | 
to Gaol &c. if upon carrying the Perſon beſore a Juſtice he refuſes to 1 Security, the Officer with- 
out any New Warrant or Command may carry him to Priſon by Virtue of the Words of the War- 
rant, viz. (And if he ſhall refuſe &c.) 5 Rep. 59. a. b. Hill. 32 Eliz. B. R. in a Nota of the Reporter in 
Foſter's Caſe, alias Foſter v. Smith. | i 


7. In Falſe Impriſonment, the Defendant iuſtiſed the Impriſonment 
for a quarter of an Hour by Capias directed to the Sheriff againit the Plain- 
tiff, who commanded the Defendant to arreſt him, by which he took him and 
did not ſhew Precept. Per Moyle, where the Sheriff comes to arreſt a 
Man he need not ſhe w Capias, but if the Defendant demands his Warrait, 
he ought to thew his Warrant; but Choke 1aid, No; for the Sheriff or 
Bailitt Errant who is known and ſworn, needs not ſhew Warrant, for the 
Party is bound to take Conuſance thereof; but where the Sheriff com- 
mands another to arreſt the Party, he ought to ſhew Warrant; for other- 
wiſe the Party may make Reſcous. Br. Faux Impriſonment, pl. 23. cites 
8 E. 4. 14 | HS ay 

8. 1 Man may juſtify in Falſe Impriſonment inaſmuch as Supplicavit 
came to the Sheriff, and he awarded Warrant to the Defendant to take him, 
which he did, and yet the Sheriff cannot give his Power to another to 
take Surety there. Br. Faux Impriſonment, pl. 34. cites 9 E. 4. 30. 

9. It Action be brought againſt F. N. Son of W. NM. if the Sheriff by C. 
pias arreſts F. M Son of 7. N. Aion of Falſe Impriſonment lies, tho 
the Parry, who 1s arreited, be the ſame Perſon againſt whom the Plaimiſ 
has Cauſe of Action, which was agreed Arguendo in Detinue. Br. Faux 

Impriſonment, pl. 38. cites 10 E. 4. 12. | 

10. It the Sheriff of London al of a Man in London &y Capias directe 
Vicecomitibus Mida* Writ of Falſe Impriſonment lies. Br. Privilege, pl. 
44. Cites 16 E.4. 5. | 


11. Where 


— a. 
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Ii. Where a Fuſtice of Peace awards Warrant of the Peace, and the 
Officer arreſts him, and will not ſuffer him to come before ſuch of the Fuſftices 
of the Peace which he chilſes, to find Surety of the Peace, the Party ſhall 
Jade Action of Falſe Imprifonment againit the Officer; Per Fineux Ch. 

Brooke lays, Quære inde; for as it ſeems, it is at the Diſeretion of 
the Officer to carry him before ſuch Juſtices as he will. Quere, if the 
Cficer of Malice will carry him to a Fuſtice who inhabits go or 6o Miles 
):fant, where there are other ſuſtices of Peace who inhabit within two 
Leagues [or 5 or 6 Miles] of the Place where he arreſted him. Quere, 
i Action upon the Caſe does lie or not. Br. Faux Impriſonment, pl. 11. 
cites 21 H. J. 21. | 

12 If Bailif, by Precept of the Sheriff, arre/fs a Man, and does not 
carry him to the Sheriff, Falſe Impriſonment lies; Per Kingſ. J. Br. 
Trelpaſs, pl. 211. cites 21 H. J. 22. : 

13. A Fuſtice of Peace cannet make a Warrant to arreſt a ſuiſpected Per- S. P. And 

'n, unleſs he be inditted; and yer if he does make ſuch Warrant, and th1s is a good 
the Bailitf ſerves it, he thall be excuſed; for they are Juſtices of Re- Fn 3 


cord. Br. Faux Impriſonment, pl. 33. cites 14 H. 8. 16. withſtanding 

that the Tuſ- 
tice err'd in awarding the Proceſs. So where the Sheriff errs in his Warrant, direfed by him to the Baill 1 
Fravchiſe. So of his own Bailiff; by 3 Juſtices, and after Fitzh. the fourth Juſtice did not deny it. 
Br. Faux Impritonment, pl. 8. cites 14 H. 8. 16. 


— —— 


14. If the Sheriff takes J. S. by Force of Proceſs awarded ont of a But Trin. 
Court, which has not Furiſdititon of the principal Cauſe, he is a T reſpaiior. * * 
Bur otherwiſe if the Court has Authority of the principal Caſe; there if fad b oe 
the Proceſs be miſconceived, it is only erroneous ; Per Manwood Ch. B. Ch. I. and 


2 Le. $9. pl. 112. in Caſe of Ognel v. Paſton. agreed to by 

the Court, 
That if an Arreſt be by Proceſs out of an inferior Court, in a Cauſe not ariſing within their Juriſdiction, 
the Party arreſted may have Action againſt the Plaintiff, who ſhall be intended Conuſant where the 
Cauſe of Action arole ; but not againſt the Judge or Officer who has enter'd the Plaint, or the Officer 
who has executed it, but the proper and juſt Remedy is againſt the Plaintiff. 2 Jo. 214. in the Cale of 
Olliet v. Befley. 


15. It the Plaintiff commands the Sheriff to diſcharge the Defendant be- 3 — 
.— KO 


fore his Impriſonment, and makes to the Sheriff a Releaſe of that Suit, - 
and yer the Sheriff impriſons the Detendanr, it is falſe Impriſonment. 5 C 
And per Doderidge J. If the Cale be, that the Sheriff has no Conuſance of 
the Plaintiff, and therefore retuſes to diſcharge the Priſoner, he mult 
plead fo. Cro. J. 379. pl. J. Mich. 13 Jac. B. R. Withers v. Henly. 

16. It the Sheriff has not any Writ, aud makes a Warrant to J. D. to 
arreſt J. S. Action lies for this Arreſt againſt J. D. and the Sheriff alſo. 

Per Jones J. Jo. 379. Hill. 11 Car. B R. in Girling's Caſe. 3 
17. Where a Capias iſſues out of an inferior Court, and 2 Summons 5 3 
ag /ir/t iſred, tho upon a Writ of Error, this Matter is not aſſignable, Benn 2 
becauſe a Fault in the Proceſs is aided by Appearance &c. yet Falſe Im- ron of the 
pritonment lies upon the Arreit. And an Officer cannot juſtify by Pro- Exchequer, 
ceſs our of an inferior Court, in like manner as upon Proceſs out of the in his Argu- 
Courts at Weſtminſter. For ſuppoſe an Attachment ſhould go our of the C or 
County Court without a Plaint, could he, that executes it, juſtity? Vet Gwinne v. 
a Sheriff may juſtify an Arre/# upon a Capias out of C. B. tho there was no Poole, 2 
Original. Bur * Miniſters to the Courts below muſt ſee that Things be Lutw. 1565, 


duly done; Per Hale Ch. J. and judgment accordingly, Vent. 220. 1 
Trin. 24 Car. 2. B. R. in Caſe of Read v. Wilmot. this certain. 
ly is only 


Proceſs inverſo Ordine, and only erroneous, and that it was ſo held in the Caſe of Mard v. Ellain 
ro. J. 261. and 1 in Palm. 449. Marget v. Larvep, and that no Cuſtom of any Inferior Couit will 
he this Proceſs god, and Cites 2 Roll Abr. 277. Eanks v. Pemblcton, nor would it be fo by the 
tom of London, but that it is confirm'd by Act of Parliament, and otherwiſe would be only errone- 
"ts; that where Proceſs iflues out of an Inferiour Court Without Plaint, ic is only Error, cites 4 Le. 
SDabvage and Knight. And Nota, there is no Authority cited by Hale ta ſupport the Judgment in 
we Cate of Atad v. Vidlmot, and there ſeems no Reaſon chat Officers of Inferior Courts mould be 

more 
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DDP 


er the Peril of 
y they are not 
niſters and can 


more knowing than thoſe of Superiour Courts, to judge of the Legality of Proceſs und 
being ſubjæct to an Action, and that it would he hard Doctrine; but the true Reaſon, wh 
liable, is, where the Court or Judge has Juriſdiction of the Matter, they are only Mi 
not ditpute the Legality of the Mandates directed to them. | | 
8. P. by Matler J. Mar. 118. pl. 195. Mich. 17 Car. in Caſe of Dye v. Olive; but Heath 

contra. Ard Bramſton Ch. J. confeſs'd, that it was hard to puniſh an Cfficer for his Obcdics,. J. 
what he is bound to do; and that if he does an Act by Command of the Court, whether the Act be 0 
or unjuſt, he is excuſed, in caſe the Court has Juriſdiction ; but otherwiſe he is liable to an 4 a 
Falſe Impriſoninent. Bur the Caſe was adjourn'd, to 


> Show 148. 18. If a Bailiff of @ Liberty arrefts F. d out of the Liberty, and deliver 
pl. 13 1, Hill. him to the Gaoler of the Liberty, who derains him, yet the Gaoler ;; 
8 . 2 5 3 not liable to an Action of Falſe Impriſonment; for he knew not that the 


a orbatur. Arreſt was rortious, nor is he obliged to inquire about it. And if he 
8. C. by had been 1d of it, (without being of the Covin or Practice in it) yet 
the Name he ought to derain J. S. being deliver'd to him with a good Warrant toy 


of Colcot v. | 5 . _ a Ree 
Mele ow the Arreſt, tho' the Execution ot it was illegal; for had ſuch Informa. 


Ibid. 204. tion been falſe, the Gaoler, by letting J. S. at large, would be liable to 
pl. 214. an Eſcape. And a Judgment in C. B. was revers'd. 2 Jo. 214. Trin. 


lean 34 Car. 2 B. R. Olliet v. Beſſy. 


by the Name of Oliet v. Reſſey, adjornatur ———8. C. cited per Powell J. in Cafe of Gwin v. Pool 
Lutw. 1568 Skin. 49. Elliot v. Beſcp, S. C. in B R. and it was argued againſt the Judgment in 
C. B. that if the Gaoler had ſuffer'd him to depart after the Bailiff had brought the Priſoner to him it 
had been an Eſcape; and likewiſe if the Gaoler had refuſed him, it had been an Eſcape ; fo that to 
puniſh the Gaoler for an Eſcape if he refuſes him, and for Falſe Impriſonment if he receives lm 
unreaſonable. And tho' their main Reaſon in C B. was, for that the Bailiff of a Liberty and the Gaoler 
were but one Officer, yet *tis plain that is a Miſtake, as was ſaid here by the Court; and they ſaid, that 
in this Caſe the Gaoler ſhould be puniſh'd for doing but his Duty, and yet be without any Remedy 
"Twas ſaid by the Court, that in this Caſe, tho Notice had been given to the Gaoler, yet 'twere ati 
material. Upon this the Court pronounced their Reverſal, Niſi. Lambert & Olliot v. Beſſey 
Raym. 421. S. C. argued by Raymond J. who conceived the judgment ought to be affirm'd— 
Raym. 46+. Bille y v. Ollitt, S C. and the ſame Argument of Raymond J. in Support of the Judg- 
ment of C. B. but ſays the other 3 Judges reſolved, That the Gaoler was not chargeable, becauſe he 
could not have Notice whether the Priſoner was legally arreſted or not, and yet he is compellable to 
take him into his Cuſtody, and if he lets him go it will be an Eſcape.— S. C. cited by Powell J. 2 
Lutw. 1568. in the Appendix, in the Caſe of Gwinne v. Poole t al'. That the Gaoler 


f a . ; | not being Pri- 
vy to the Tort, ſhall not be puniſh'd for doing his Duty in keeping his Priſoner. +76 he 


19. If an Oficer intermeddles in, or does nothing but what belongs to his 
Office, he is not liable to precedent tortious Acts. 2 Jo. 214. Olliet . 
Belly. | 
Vent. 369. 4 If an Action be brought in an inferior Court for a Matter which 
Kodlon v. does bt ariſe within its Fariſaiftion, and the Defendant be arreſted 
ec thereupon, yet no Action will lie againſt the Officer that arreſted him, 
and ſays, tho' it will againſt the Plaintiff. Skin. 13 1. pl. 6. Mich. 35 Car. 2. 
that ſo it B. R. Per Cur. in the Caſe of Hudſon v. Cook. 


was ſaid to ; 
be reſolved 18 Car. 2. in the Exchequer, when Ld. Ch. J. Hale fat there, in the Caſe of Cowper v. 


Cow per. 2 Show. 328. pl. 33 5. S. C. but not S. P. S. C. cited 2 Lutw. 1568. by Powell] 
in his Argument in the Cate of Guuinne v. Poole, and ſays he knows not any Authority againſt it, un- 
leſs the Caſe of * Martin v. Marshall, in Koll's Kep. which he ſays is a Miſ- report of that Caſe, be- 
cauſe the Ld. Hobart, who was Ch. J. when this Judgment was given, reports it ocherwiſe. 

* Hob. 63. pl. 64. and 2 Roll 109, 116. F 


21. It one has a legal and an illegal Warrant, and arreſts by Virtue ct 
the illegal Warrant, yet he may juſtify by Virtue of the legal one; for 
it is not what he declares, but the Authority which he has, is his juſti- 
fication; per Holt Ch. J. 12 Mod. 38). Paſch. 12 W. 3. B. R. in the Cale 
of Dr, Greenville v. College of Phylicians. 

22. It upon an Eſcape-Marrant a Priſoner is taken by the Mob, wich- 
out any Officer, and deliver*d to the Sheriff, per Holt, *ris as if there 
had been no Warrant at all; nor can the Sheriff detain him by gralting 
legal Impriſonment on an illegal one; if he does, Falſe Impritonmenc 
will lie againſt him. He is bound not to receive him from any body 
but the Conſtable, or other Peace-Officer ; bur it ſuch affirms himſelf « 


- 
= 
_- 
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be a Conſtable, he muſt believe him, and make Return accordingly 3; 
er Holt Ch. J. 6 Mod. 154. Paſch. 3 Ann. B. R. in Caſe of Rich v. 


Doughty. | 


6 


C. a. 2) Impriſonment. Juſtification, By Officers by 
Warrant. Pleadings. 


l NEceptus de Facie is no Excuſe for the Sheriff's arreſting a wrong 
Perſon by Virtue of a Writ. Arg. in the Caſe of Male v. Mili. 
Bulſt. 149. cites 13 H. 4. 2. Per Hanktord. 

2. In Falſe Impriſonment the Defendant juſtified, becauſe B. F. Fuſtice of 
Peace &c. found the Plaintiff guarding a Manor with Force and Arms, and 
arreſted him, and ſent him to the Gaol of L. where the Defendant was Con- 
fable, by Force of a Warrant &c. made to him by the ſaid Fuſtice to receive 
him, by which he received and impriſon'd him there, prout &c. which is 
the ſame Impriſomment. Yelverton laid, De fon tort Demeſhe abſque tali 
Cauſa, and held no Plea ; tor the Defendant juſtified by Matter of Re- 
cord. Yelvert. De ſon tort Demeſne, abſque hoc that he impriſon'd 
him by Force of the Precept. Newton; As he had a Precept, it ſhall 
be intended that he did it by Virtue thereof. Yelverton ſaid, he im- 
priſon d him, abſque hoc that the Fuſtice of Peace made to him any Precept; 
and the others e contra. And becauſe it was dubious how this Matter 
ſhould be tried, whether per Pais, or by Certificate of the Juſtice to 
certity it upon a Writ to him directed, therefore he /aid, That De ſort 
turt Demeſne abſque hoc, that the Juſtice of Peace illic ei miſit; and the 

ethers e contra. Br. De ſon tort &c. pl. 16. cites 21 H. 6. 5. 

z. And in 16 E. 3. the Defendant ju/tified to make Execution for Da- 
mages recover d; and the other ſaid, that De ſon tort Demeſne abſquè tali 
Cauſa, And the Itive received, and P. 18 E. 3. accordingly ; for not- 
tit /ſtanding his Authority, he may take the Goods de ſon tort Demeſue. 
Nota bene, and Study ot the beſt; and fee the Book for the Plead ing of 
che Bar above at large. Br. De ſon tort &c. pl. 16. 

4. In Falſe Impriſonment the Defendant /aid, that Capias iſſued out of In Treſ- 
the Exchequer againſt the Plaintiff to the Sheriff of M. to take the Plain- Paſs of 


Aſſault, 


tiff; by which he took and impriſon'd him, by Virtue of a Warrant to him wounding 


lirefed thereupon by the Sheriff, the Defendant being a Bailiff” ſworn and taking, and 


known. And the Plaintiff demurr'd, becauſe the Defendant did t impriſoning, 


ſhew * Place where the Warrant was made, and did not ſhew if the She- me pg 
as to 


riff return d the Writ or not. And as to the Place it is good by the beſt he Takin 
Opinion; for if the Plaintiff denies the Warrant, the Defendant may re- and Ta 
Join, That it was made at D. &c. And as to the Return, it is good; ſoning juſti- 
tor the Bailiff cannot compel the Sheriff to return the Writ ; but this is 4 * 4 
the Default of the Sherifl. But where the Sheriff himſelf juſtifies, he fo 7 

| * , i Lord 
ought to allege, that he has return'd the Writ; but per Rede J. the Mayor; but 
Defendant ought to ſay, that he return d the Body to the Sheriff, or brought ſbecos neither 
the Priſoner to him. And then a e & adjornatur. Br, Time or 


: | Place when 
Faux Impriſonment, pl. 12. cites 21 H. 6. 22. bs bs 


Was made. 
And per Cur. a Place ought to be alleg'd where the Warrant was made. Roll. Rep. 135 pl. 15. Hill. 
12 Tic. Wilſon v. Dodd. Ibid. 176. S. C. accordingly, and admitted by Coventry of Counſel for 
the Defendant. SY? 

In Treſpaſs of Impriſonment the Defendant pleaded, That he took the Body as Servant of the Sheriff, and 
by is Cmmard. And well, without ſhewing that his Maſter had return'd the Writ ; for the Laches «+ 
the Maſter ſhall not prejudice the Servant; but contrary of the Maſter himſelf; Per Littleton. Pr. Tre 
pais, pl. 339. cites 18 E. 4: 9. 3 x 

6 G& 5. Treſpaſs. 
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 Shariff,, and a Warrant from him, there De injuria ſua Propria generally is #0 


5. Treſpaſs. If a Serjeant arreſts a Man, and one comes in Aid of þ,,, 
or it the Party ſhews to the Serjeanr, or the Sheriff, the Man who ſhall be 
arreſted, there, in Treſpaſs or Falſe Impriſonment, the Serjeant, or h 
who ſhews or comes in Aid, juſtifies as above. There the Plaimiff ſal 
not ſay, that De ſon tort Demeſne abſque tali cauſa, againſt the one of jj, 
ot her; but ſhall traverſe abſque hoc that he had ſuch Ca 14S, Or mad: ts 
Reſcous, or ſuch like &c. Br. De ſon torr &c. N 19. Cites 2 K 

8. 
5 6. In Falſe Impriſonment the Defendant ju/fified, that he at anale, 
Day, after the Day in the Declaration, arreſted him by Warrant of the 
Peace, and carried him to the Gaol, abſque hoc that he was guilty before &c 
But it was ſaid, that the Juſtification is no Plea without ſaying, that 
he carried him to Gaol, Br. Faux Impriſonment, pl. 21. cites SE , 
3. 6. 

7. In Treſpaſs the Defendant juſtified the Impriſonment by Precct. 
which came From a Fuſtice of Peace, by reaſon of a Supplicavit. And the 
Plaintiff ſaid, that De ſon tort Demeſne &c. and ſo to Iſſue. Br, De 
ſon tort &c. pl. 40. cites 9 E. 4. 31. 

8, In Falſe Impriſonment the Defendant ju/ti/ied as Sheriff” of M. and 
arreſted him by Capias, judgment &c. And per Catesby, this is no Plez 
without anſwering to the Falſe Impriſoument 3 but it ſeems a good Plea, it 
he ſays, that it is the ſame Impriſoument. Br. Faux Impriſonment, pl, 29 
Cites 22 E. 4. 47. 

9. In Falſe Impriſonment, where the Bailiff” makes an Arreſt, De ſon 
tort Demeſne &c. is a good Plea. Contra where the Sheriff hinſc}f 
makes the Arreſt, and is prohibited. Br. De ſon tort &c. pl. 53. cites 16 
H. J. 3. Per Keble 

10. Faux Impriſonment. The Detendant iaſtiſſed, becauſe the Plaintif 
ſaid to J. S. that the Mayor of Barnſtable was a Fool, which the May 
hearing of, commanded the Defendant, being an Officer &c. to impriſon hin, 
And upon Demurrer it was adjudg'd no Plea ; but for ſuch Words he 
might have bound him to his good Behaviour, but was not to impriſon 
him. Vet if the Mayor had been in publick Place of Fuftice, and he had 
call'd him by ſuch opprobrious Words, he might impriſon him. Cro, 
E. 78. pl. 38. Mich. 29 and 3o Eliz. B. R. Simons v. Sweete. 

11. In Falſe Impriſonment the Defendant juſtified, that he was Conſla- 
ble, and the Plaintiff being in the Preſence of a Fuſtice of Peace, who, nt 
having Opportunity to examine him, commanded the Defendant to take the 
Plaintiff into his Cuſtody till the next Day, which he accordingly did, 
which 1s the ſame Impriſonment, Ir was adjudg*d a good Juſtification, 
tho not alleg'd what Cauſe the Fuſtice had to impriſon the Plaintiff, or any 
Warrant in Writing, it being in the Fuſtice's Preſence. But the. Juſtifica- 
tion is as proper for another as for the Conſtable. Bur becauſe the De- 
tendant juſtified the 16th, where the Impriſonment is ſuppoſed the 15th, 
the Plaintiff had Judgment. Mo. 408. pl. 551. Trin. 37 Eliz. Brough- 
ton v. Mulſhoe. 

12. In Falſe Impriſonment, if the Defendant jaſtiſſes by a Capias tothe 


good Replication; for then Matter of Record will be Parcel of the Cauſe, 
(tor the Whole makes but one Caule) and Matter of Record ought not to 
be put in Iſſue. But he may reply De injuria ſua Propria, and traverſe 
the Warrant, which is Matter of Fact. But upon ſuch Fuſtification, i) 
Force of any Proceeding in the Admiralty, Hundred, or County Cut, 
&c. not being Courts of Record, there De injuria ſua Propria generally is 
good; for all is Matter of Fact, and the Whole makes but one Cauſe; 
Per Cur. 8 Rep. 67. a. Mich, 6 Jac. in Crogate's Caſe. B 

13. In Treſpaſs of Faux Impriſonment again/t a Sheriff and Bailif, 
they juſtified by Warrant on Writ to the Sheriff. The Plaintiff rep/s, 
that no Writ was then taken out. To which the Defendant demurr'd, and 


Judgment 


„ 
* 
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judgment pro Plaintiff; for albeit the Bailiff has a Warrant, yet he is 

liable, it there be no Writ. Contra if the Writ be void, if deliver'd. 

2 Keb. 705. pl. 69. Mich 22 Car. 2. B. R. Plucknett v. Grenes. . 
14 Treſpaſs ot Battery and Impriſonment. The Defendant jnuftified by Saund. 298. 


2 Vrit out of B. R. di rected ro the Sheriff, and a Warrant thereupon — = 
made to him. The Plaintiff demurr'd ſpecially, becauſe it is not pleaded, and ſays, 


that the Writ Was deliver'd to the Sheriff' as the uſual Form is. Tr was an- that it was 
ſwer'd, that it need not be fo pleaded; for if in Truth a Writ be ſued, inſiſted that 
tho! he made a Warrant before it came to his Hands, it is lawful ; and the, Plaintiff 


the Precedents are both Ways, as Dr, Bonham's Caſe, Co. 8 Rep. onght to have 


A ve. replied, that 
and other Caſes cited; and of ſuch Opinion was Hales and all the Court, the Arreſs 


and gave Judgment for the Defendant, Levinz of Counſel for the De- v, before 


FA SIT the Bill of 
fendant. 2 Lev. 19. Mich. 23 Car. 2. B. R. Jones v. Green. Middleſex 


liver d, and then the Matter would come in Queſtion ; but now the Plaintiff by his Demurrer has Jo 

tbe Advantage of it. And of ſuch Opinion was the Court, viz. that it ſhould be intended, that the Bill 
of Middleſex was deliver'd to the Sherift before the Arreſt, and before the making of the W arrant; 
and that the Plaintiff ſhould have replied the contrary, ſpecially if it had not been true; and that by 
the Demurrer he has admitted the Delivery of the Bill, and the Court was ready to give Judgment for 
the Defendant ; but gave the Plaintiff leave to diſcontinue on Payment of Coſts; becauſe, in Truth, 
the Bill was not deliver'd to the Sheriff till after the Arreſt, as the Plaintiff's Counſel inform'd the 


Court. 


— 
6 


8 


15. In Falſe Impriſonment &c. the Defendant ju/tified under a Latitat S. P; Salk, 
and Warrant, and Arreſt thereupon at D. Abſque hoc, that he is puilty at Br pl. 15. 
any other Place or Time. The Plaintiff replied De injuria abſque tali cauſa. x =: Hah 
The Detendant demurr'd, and Judgment tor him; becauſe upon General cites ; Ley. 
Demurrer it is ill to put Matter of Record, and Fact, and Variety of 69. 

Matters in one Iſſue, as the Warrant, the Arreſt &c. Beſides the Re- 

plication wanted Conclution, viz. Et petit hoc quod Inquiratur per Patriam; 

tor the Replication in this Caſe ought to make Iſſue of itſelf, whereas 

here thoſe Words are wanting. 3 Lev. 65. Trin. 34 Car. 2. C. B, Furſ- 

don v. Weeks. | 

16. In Treſpaſs and Falſe Impriſonment, and detaining him in Priſon, Skin. 50. 
nuouſque finem fecit ad Damnum 1001. The Defendant pleaded Not Guilty Elliot v. 
as to all, except the Impriſonment; and as to that, he juſtified by a Non in. 5 
Onittas &c. It was affipn'd for Error, Wat the Defendant was charged as to this 

ior Impriſonment of the Plaintiff, quouſque fzem fecit pro Deliberatione, Point ſaid, 
which ic not anſwer'd ; for the Impriſonment only is juſtified, and not that the 

the Finem fecit. But the whole Court thought the Plea good not- 28 
withſtanding, becauſe he pleaded Mot Guilty as to all, beſides the Impri- Oſficer from 


ſonment. Raym. 467. Trin. 34 Car. 2. B. R. Beſſey v. Olliot. the Bailiff 

| | | or Steward ; 
and where it had been objected, that the Gaoler might, in this Caſe, have Action ſur Caſe againſt the 
Bailiff, the Court doubted of ir. And where it was urg'd, that if the Gaoler keeps one impriſon'd for 
not paying unreaſonable Fees, that now the Impriſonment becomes falſe ab initio, the Court doubted 
5 


17. In Treſpaſs, Aſſault, Battery, and Falſe Impriſonment, the De- 
ſendants tied under a Plaint levied againſt the now Plaintiff in an in- 
feriour Court, tor a Debt of 201. and that a _ iſſued, whereupon he 
arreſted him, The Plaintiff replied, that the Cauſe of Action did not ariſe 
within the Furiſdiction of the Court. And upon a General Demurrer 
judgment was given for the Defendants. 2 Lutw. 935. 1506. Mich. 
4W.&M. in the Exchequer, Gwinne v. Poole & al'. ; 

18. In Treſpaſs of Aſfault, Battery, Wounding, and Impriſonment, 
the Deſendant, as to the Aſſault and Impriſonment, juſtified as Bailiff un- 
der a Fudgment and Execution in an inferior Court of Record, and that he 
at D. Molliter manus &c. and arreſted him &c. The Plaintiff demanded 
yer of the Execution, which appear'd to be ſued out more than a Tear after 
the fudgment. And then replied, that no Execution emanavit intra An- 
num. And upon Demurrer it was reſolved, That ſuing out the Execu- 

| | tion 
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tion after the Vear was not void, but only voidable by Writ of Error; 
ſo that till it 1s reverſed, it is a good Juſtification. 3 Lev. 403 Mick 
6 W. & M. in C. B. Patrick v. Johnſon. ; 
19. In Treſpaſs, Aſſault, Battery, and Falſe Impriſonment, the Defer. 
dants, as to all but the Falſe Impriſonment, pleaded Nor guilty ; and a, 
to that they ju/tify by Virtue of their Charter confirmed by Act of Parlia. 
ment, and by the Statute 14 H. 8. impowering them to fine and impri. 
ſon pro non bene utendo Facultate Medicinæ &c. and ſo juſtify the Im. 
priſonment Pro mala Praxi, by a Warrant in Writing under the Hands and 
Seals of the Cenſors &c. The Plaintiff replies De Injuria ſua propria, & 
Non Virtute Warranti predifi, & hoc petit quod inquiratur Per Patrian - 
And Holt Ch. J. who delivered the Opinion of the Court, held the Re. 
plication ill, and that the Plaintiff does not ſay there was no ſuch War. 
rant, nor traverſes it, but only ſays he was not arreſted by Virtue of it 
If he had denied that there had been any ſuch Warrant, it had been x 
good Traverſe, for then the Detendant would not have had Authority to 
arreſt the Plaintiff; but if the Plainriff was arreſted for other Cauſe, and 
not upon this Warrant, then the Plaintiff ſhould have ſhewn the other 
Cauſe; as if there were two Warrants, the one good, and the other ill 
and the Plaintiff had been arreſted upon the ill one, he ought to ſhew ir 
ſpecially, and a Traverſe that Detendant did not take him by Virtue of 
ſuch Warrant, is ill; but he ſhould have traverſed that there was any ſuch 
Warrant, or have ſaid that it was granted afterwards, abſque hoc that ther: 
was any ſuch Warrant at the Time of the Arreſt. Ld. Raym. Rep. 454. 
Eaſter- Term 11 W.3. Groenvelt v. Burwell & al. Cenſors of the Col. 
lege of Phyſicians. 


. 


———— _ — 
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(D. a) Impriſonment juſtifiable by Officers. What 
ſhall be good Cauſe of Fuſtification of Impriſonment 
by Officers, 


1. JF a Man comes thro? a Vill, driving certain Beaſts, and a Hue 
and Cry purſues him, the Bailiff of the Vill may juſtify the Im 
priſonment of him cc. without other Cauſe, that is to ſay, of ill 
Feme. Suſpicion, or Jndict:nent. 29 E. 3. 39. adjudged. 
Br. Falſe 2. Jt an Hue and Cry be levied upon a Man, it is good Cauſe of 
Impriſon- Impriſonment of him by an Officer, without any other Cauſe, 29 


ment, pl. 16. 
8. P. cites C- 3: 39: U. | | 


3 H. 7. 4-— 
And See Robbery (Z) per totum. 


Cro. E. 222. 3. Vpon a Suit in the Chancery between A. and B. if an Order be 
pl. 2. Tay- made by the Court that the Warden of the Fleet ſhall take B. and im- 


12 1 priſon him for diverſe Contempts done to the Court till he has made an 


And Le. 237. Obligation to A. and the Warden of the Fleet, by Force of this Ot- 
pl. 320. 8.C. Der takes him accordingly, this is juſtifiable in an Action of Falle 
is not S. P. Impriſonment againſt A. who comes in Aid of the Warden by Force 
of ſuch naked Commandment without Writ. Tr. 39 El. B. B. 

between 7ay/or and Beale. 

4. Falſe Impriſonment againſt R. who came Vi & Armis, and beat 

and impriſoned him, the Defendant ſaid that he was Conſtalle, and the 

Plaintiff beat R. almoſt to Death, by which Hue and Cry was levied, and 

the Defendaut would have arreſted him, and the Plaintiff retuſed the Arr ) 

| J 
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35 which the Conſtable took Power to arreſt him, and the Damage which he 
had was becauſe he diſturb d the. Arreſt ; and to the Impriſonment he ſaid, 
chat becauſe the Plaintiſf beat R. almoſt to Death, he impriſoned him by , 
Days, till he perceived that R. would live, and then he let him at large ; 
adgment &c. and no more is thereof ſaid; and therefore it ſeems that 

it is a good Plea. Br. Faux Impriſonment, pl. 6. cites 38 E. 3. 6. And 
ſe 38 H. 8. that a Man cannot arreſt him after the Affray is over with- 
our Warrant. Contra before the Affray, and in the Time of the Affray 
&c. And fo of a Juſtice of Peace. e | 

5. A Man cannot juſtify Imprifonment by Writ de Nativo habendo, or 
by 7a/ticies ; tor thoſe are only Commiſſions to hold Plea, and the Body 
ſhall not be taken but by Proceſs out of Court of Record, and the Court 
of the Sheriff by thoſe is not of Record. Br. Faux Impriſonment, pl. 
o. Cites 2 H. 4. 24. | 
6. It the Sheriff does not return the Writ, yet the Servant who makes the 
Arreſt, may juſtify ; tor the Act of the Maſter ſhall not loſe the Juſtifica- 
tion ot the Servant, Per Danby and Choke; but Moyle and Littleton 
contra, but agreed of the Bailiff of the Franchiſe that it ſhall not hurt 
him. And ſo after, that the Sheriff himſelf cannot juſtify without re- 
turning the Writ; and yet he may, Per Choke, in caſe the Parties notify 
to him that they are agreed. Br. Faux Impriſonment, pl. 23. cites 8 
E. 4. 18. 
5 If a Man makes Aſſault upon the Conſtable, he may juſtify to arreſt him 
who made the Default, and to carry him to Gaol for breaking the Peace, 
tho he himſelf be Party, viz. the Conſtable upon whom the Aſſault was 
made; Quod nota. Br. Faux Impriſonment, pl. 41. cites 5 H. J. 6. 

8. A Man may arreſt J. N. by Command of the Tuſtices of Peace, if 
J. N. be preſent in Sight, and not otherwiſe. Br. Faux Impriſonment, 
pl. 33. Cites 14 H. 7, | 

9. It a Conſtable by Warrant of the Peace from a Fuſtice of Peace arreſts 
the Party, and brings him to the Fuſtice, who does not put him to find 
Surety, Action does not lie againſt the Conſtable. Br. Faux Impriſon- 
ment, pl. 12. cites 21 H. J. 22. „ | 

10. Where a Man arreſts another, and has no Warrant at the Time of 
the Arreſt, but after a Warrant Js directed to him tor this Purpoſe, this is no 
Cauſe ro juſtifſys Per Cur, Br. Faux. Impriſonment, pl. 8. cites 14 H. 
8. 16. 2 3 | 
11. In Falſe Impriſonment the Defendant juſtified, for hat Sir R. L. Brownl. 204; 
the Lord Mayor of London, and who was a Fuſtice of Peace, commanded him, 205. Mich. 


being Serjeant at Mace, pro diverſis cauſis eidem Majori bene cognitis, to im- * b 
priſon the Plaintiff &c. All the Court held it no good Plea; for the Cauſe 000P'S 


of Impriſonment ought to be ſhewn, ſo as the Court may adjudge whe- EEE 
ther it were lawtul, or not; for tho' a Magiſtrate may fend for any to and there 
examine him, without ſhewing Cauſe in the Warrant, or telling the 2 
Oihcer What the Cauſe is, which might not always be proper to diſcover, I 1 ha * 


yet when he is committed, the Cauſe is then diſcover'd. Cro. J. 81. pl. not appear 


4 Mich. 3 Jac. B. R. Boucher's Cafe. 3 the 
| ommit- 

ment was by the Lord Mayor, as Mayor, or as Juſtice of Peace; and that his Power as Mayor was not 

known to the Court, but ought to be ſhewn in the Pleading.- S. C.'cited 2 Hawk. Pl. C. $3. cap. 


13. S. 11. by Name of Broucher's Caſe. And the Serjeant ſays it ſeems to be holden in this Caſe, 
hat where an Officer arreſts a Man by Force of a Warrant from a Magiftrate, pro certis Cauſis, with- 
out ſhewing any Cauſe in particular, he cannot Juſtify himſelf in an Action brought againſt him for 
ſuch Arreſt, without ſetting forth the particular Caute in his Plea; and yet in this very Report it ſeems 
to be allowed, that ſuch a general Warrant is good; and if ſo, it ſeems ſtrange that the Officer ſhould 
not be juſtified by ſerting forch the Truth of his Caſe, fince if there were no good Cauſe to juſtify the 


granting of the Warranr, the Magiſtrate ought to anſwer for it, and not the Officer, 


12. In Treſpaſs of taking his Servant out of his Service &c. the De- 
fendant Juftified that A. was poſſeſs d of Cora at S. and that the Servant, by 
| FE TRI: © - a4 : Command 
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Trelpats. 


2 Bulſt. 328. 
Hill. 12 
Jac. S. C. 
accordingly. 


— — ä | — — — 
Command of his Maſter, had carried the ſame away; and that the ſaid 
defired the Defendant, being a Conſtable, to detain the Servant until he 
could get a Warrant from a Juſtice of Peace &c. And upon Demurres 
the Plea was held ill, becauſe a Conſtable cannot detain any Perſon 
but for Felony. Brownl. 198. Mich. 11 Jac. Ringhall v. Woolley, or 
Welth. 

13. In Falſe Impri ſonment, the Defendant iaſtiſed, that he was Sherif 
of London, and having arreſted one T. S. he eſcaped, aud being in Purſun 
after him in February, he met the Plaintiff about Nine at Night, who yg 4 
him indecently, thruſting him againſt the Wall, and giving him ſcarrily; 
Language; and thereupon finding him wandring in the Street in the Nig}; 
time, and misbehaving himſelf, the Defendant impriſoned him; and upon à 
Demurrer it was objected, that it was ill, becauſe Circa nonam Horan 
was uncertain as to the Time, neither was it a Time to be committed 
for a Night-walker, it being uſual for Men at that Time to be about 
Bulineſs ; and that the uſing him uncivilly is too general, and the thrug. 
ing him againſt the Wall might be by Accident. Sed per Curiam, ak. 
ing it all together, the Juſtification was good; but if it were fo that the 
Thruſting him againſt the Wall was caſual, this ought to have come in 
the Replication, and not to have demurr'd; and Judgment per tot. Cur, 
againſt the Plaintiff Roll Rep. 237. pl. 8. Mich. 13 Jac. B. R. Chune 
v. Pyor. 

4 In Treſpaſs of Aſſault, Battery, and Falſe Impriſonment, the 
Defendant juftified as Deputy-Governor of the I/le of Scilly, ſetting forth a 
Cuſtom there to chaſtiſe and puniſh by Impriſonment any Soldier &c. who ne. 
gletts or misbehaves himſelf in his Duty, or ob/tinately refuſes to obey the Or. 
ders of the Governor or his Deputy, and being required thereunto gives conty. 
melious Words to the ſaid Deputy Governor; and then ſets forth that the 
Defendant diſobeyed the Orders of the 7 Governor, and gave him 
opprobrious Words, whereupon he impriſoned him Prout ei bene licuit; 
and upon Demurrer the Plaintiff had Judgment. 2 Jo. 147. Paſch. 33; 
Car. 2. B. R. Ekins v. Newman. 

15. If a Proceſs be unduly obtain d, and the Party, againſt whom it is 
had, be thereupon taken and impriſon'd, an Action of Falſe Impriſon- 
ment lies by the Party impriſon'd, again/# him at whoſe Suit he is impri. 
ſow d, but not againft the Officer who executes it. Mich. 24 Car. 1. B. R 
L. P. R. 595. Tir. Falſe Impriſonment. 


(Da. 2) Impriſonment. Juſtification by Officers without 
Warrant. Pleadings. 


1. Reſpaſs of Wounding and Impriſonment, the Defendant ju/i/ed 
the Wounding that it was of the Aſſault of the Plaintiff and in his 

Defence, and the Impriſonment, becauſe the Defendant is Conſtable of the 
Vill, and the Plaintiff broke the Peace upon him, by which he took and car- 
ried him to the Gaol ; and the Plaintiff ſaid, that De ſon tort demeſe al- 
que tali cauſa ; and a good Plea, becauſe no Matter of Record was alle d 
as Capias &c. For there De ſon tort Demeſne, is no Plea without more, 
wg Traverſe of the Matter. Br. De ſon tort &c. pl. 18. cites 5 H. 
Ty C. | 
2. In Falſe Impriſonment, the Defendant arreſted the Plaintiff without 
Warrant, and after Warrant came to him, and he juſtified by the Warrant 3 
and the Plaiutiſf ſaid, that De ſon Tort demeſne abſque hoc, that he had 
any ſuch Warrant, and gave the Matter in Evidence; and the ms 
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was of a Juſtice of Peace to arreſt him. Br. De ſon torr &c. pl. 11. cites 


. H. 8. 16. . INE 

"7 In Falſe Impriſonment, the Defendant ju/tified that York was a City 2 Roll Rep. 
y Preſcription, - incorporated by Name of Mayor &c. and had Time out of 109 17 . 
ind a Court of Chancery for all Cauſes of Equity ariling in the City be- 3 3 
een the Citizens &c. and that the Mayor had always uſed to direct „, "cha 
Precepts ſor Appearance, and to impriſon for Contempt of Orders; and that the Deten- 
a Bill was exhibired againſt the Defendant, who being ſummon'd did ap- dant did not 


ar but refuſed to anſwer, and thereupon an Order was made that he gy the 
1 1 4 : 7 atter in 
ſhould anſwer or ſtand committed; and becauſe he Kill refuſed to an- Contreverly 


ſwer, the Mayor commanded the Detendant, who was Herjeant at Mace, to for which 
ale him, h did ſo; and brought him into Caurt, where he was in open &c did ariſe 


Court committed, and {0 juſtified &c. And upon Demurrer this Plea was * el 


adjudg'd ill, becauſe the Preſcription being laid for the Mayor to direct er aa 
Precepts for Appearance, thoſe muff be under/tood to be in Writing, but the therefore it 
Precept to the Defendant to arreſt the Plaintiff was by Word only, and was adjudg'd 
if that were void which is made Part of the Cauſe of the Judgment for the 


the whole Plea is vitious tho* rhe Commitment in Court was good; be- 5 1 oo 


ſides the Plea is ill in Subſtance, becauſe a Court of Equity did not lie Reafon 

in Grant and much leſs in Preſcription, as here it is alleged, it being a Judgment 
uriſdiction to be derived from the Crown, and it had been reſolved by was con- 

all the Judges of C. B. that the King could not grant to the Queen to 11 


hold a Court of Equity, and that the Courts of Chancery in Cheſter and writ of Er- 
Durham are Incidents to a County Palatine, which had Jura Regalia. ror, and that 
Hob. 63. Martin v. Marſhall and Keys. _ in this Caſe 


Serjeant 

Hitcham ſaid that it was the Opinion of the Court of C. B. that a Court of Equity cannot be by Preſorip- 
tion, but true it is, that in London they have ſuch Court, but their Cuſtoms are confirm'd by Act of 
Parliament; but e contra it was ſaid that the Court of C. B. gave no ſuch Opinion, and that Mounta- 
gue Ch. J. demanded of Hitcham, why a Court of Equity may not be by Preſcription: and cited tit, Ju- 
riſdiction the laſt Plea, where it is held that a Court of Equity may be by Preſcription. Haughton J. 
faid, that the Cinque Ports have had a Court of Equity by Preſcription ; but Hitcham ſaid that they 
have likewiſe an Act of Parliament for it in 75 H. 6. and that in the Chancellor of Oxford's Caſe, it is 
doubted whether a Court of Equity may be by Preſcription or not.—S. C. cited 2 Lutw. 1564. in the 
Caſe of Gwinne v, Poole in the Argument of Sir John Powell who ſays, Nota that this was for want 
of Juriſdiction in the Court as to the Proceſs, and that this was the Reaſon of the Judgment, and not 
for want of Averment, that the Cauſe aroſe within the Juriſdiction of the Court, as is ſaid in Roll 
Rep. 109. which Report he ſays is certainly miſtaken. And Ibid. pag. 1568. ſays it is miſreported, 
b:cauſe the Lord Hobart, who was Chief Juſtice, when the Judgment was given, reports it otherwiſe. 


4. In Treſpaſs, the Plaintiff declared that the Defendant 1 Apr. &c. Vi 2 Keb. 237. 


& Armis aſſaulted, bear, wounded and impriſon'd the Plaintiff tor 2 Days oh ** = 


&c. The Defendant, as to the Aſſault Battery and Wounding, pleads ſon Hefendant 
Aſſault demeſac ; and as to the Impriſonment, except for 11 Hours, he pleads traverſed, 


Net guilty ; and as to thoſe 11 Hours he pleads in Bar that it was on the 2 hoc, 
. at ne was 


10 Fanuary &c. ar the City of Coventry, in the County of that City, Hat. 

ef, rae he was then Sheriff hereof. and pd the Execution of his Office, by * — 2 
watching the Common Gaol there, left the Priſoners ſhould eſcape; and that or at any o- 
the Plaintiff at 11 a Clock at Night, being an unſeaſonable Time, firuck the ther Time 
Defendant with his Fiſt, and hinder d him in the Execution of his Office, tar My 
whereupon he, to keep the Peace, impriſon d the Plaintiff till the next Morning, he 411 * 
and then carried him before a Fuſtice of Peace, who bound him over to the riff, or at 
Aſſiſes &c. And upon Demurrer it was objected that the act an/wering any other 

to the Vi & Armis had made both the Pleas ill. But the Court held that 9 3 be 
the Vi & Armis was only Matter of Form, and aided by the Statute 27 Plaistiff de. 


Eliz. Cap. 5. of General Demurrers. Saund. 81. Trin. 19 Car. 2. Law v. murred. And 
King. per Curiam 

| this Tra- 
verſe is ſufficient, and the Plaintiff muſt reply, and ſhew if there were any other Aſſault or Impriſon- 
ment; alſo the traverſing the Time before, and after, does not lock up the Plaintiff from afligning an- 
other Day and Place, e pecially the Thing being local. Twiſden on 1 Cro. 514. ſaid this would be a 
Departare, Judgment pro Defendant. | 


(E. a) Im- 
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(E. a) Imprifonment. For what Cauſes or Things thoſe 
Perſons may be impriſon d. 


x; A Man may impriſon another to prevent apparent Miſchief which 
2 map enſue. 

Br. Faux. 2. As a Man map Juſtify the Impriſonment of Feme Covert againg 
Imprion- Baron, becauſe ſhe was mad and would have kill'd herſelf, or done 


ent, pl. 28. x harry | ; : 
cires SC. other Miſchief, as Fire an Houle or other Thing. 22 E. 4. 45. b. 
That the 2 
Plaintiff brought Action of Impriſonment againſt the Defendant for per, meer of his Feme ; the De. 
fendant ſaid that he declared [to the Feme that her Baron was taken and impriſon'd] for a Scot, and the 
Feme lool d as if ſhe had been mad or Lunatick, and the Defendant to avoid Miſchief, took ber and put ber in 


his Houſe for an Hour, which is the ſame Impriſonment. And per Fairfax J. this is no Plea; for vou 


cannot have the Jury to try your Conceit or Mind, which cannot be, but you owght to ſurmiſe in Fats 
that ſhe was mad, and ſuppoſed that ſhe would have kill'd herſelf, or done other Miſchief, as burnt a Houſe. 
* Theſe Words are omitted in the large Edition. 


S B. 3. If a Man ſees two Men fighting, fo that perhaps one would 
Faux Impri- kill the other, it is lawful for him to part them, and put one in an 
fonment, Pl. Houſe till the Rage be over. 22 E. 4. 45. b. 


* 4. But ik he ſees 2 quarreling, and having many Words as if they 


It is ſaid that would fight, pet it is not lawful to take the one or the other and put 
ia Conſta- in any Place; for notwithſtanding the Words, the one will not per: 
ble fees fer- adventure ſtrike the other, and lo it ſhall be intended, 22 E, ,, 


ſons either 

actually en- 45: b. | 

ged in an Af- 

fray, as by ſtriking or offering to ſtrike or dracuing their Weapons &. or upon the very Point of entring 
upon an Affray, As where one ſhall threaten to kill, wound, or beat another, he may either carry the Ot- 
fender before a Juſtice of Peace, to the End that ſuch Juſtice may compel him to find Sureties for the 
Peace &c. or he may impriſon him of his own Authority for a reaſonable Time, till the Heat ſhall be 
over, and alſo afterwards detain him till he find ſuch Sureties by Obligation. Bur it ſeems that he 
has no Power to impriſon ſuch an Offender in any other Manner, or for any other Purpoſe ; for he cin- 
not juſtify the committing an Affrayer to Gaol till he ſhall be puniſh'd for his Offence; And it is 
ſaid, that he ought not to lay Hands on thoſe who barely contend with hot Words, without any Threa!i 
of Perſonal Hurt, and that all, which he can do in ſuch a Caſe, is to command them under Pain of 
Impriſonment to avoid fighting. Hawk. PI C. 137. cap. 63. S. 14. 


* As y 5. Tf a Man be in a Rage and does a great deal of Miſchief, his Pa- 
chaſtiſing 


and beating rente may Juſtity the taking and binding of him in a Houle, and there 
him with do Uſe him in ſuch a Manner *as ſhall be reaſonable to reduce him to 
Rods. Br. his good Senſe again; tor it is for the Benefit of the Party and of 
Treſpaſs, pl. a others for the Pilchiek which he may do if he were at large. 22 


23 5. Cites 6 
SS A | 
Br. Faux Impriſonment, pl. 45. cites S. C In this Caſe the Defendant juſtified as above, abſque 
hoc, that he impriſon'd him in other Manner; and the other ſaid that De ſon tort demeſne &c. abſque 
tali _ Br. De ſon tort demeſne, pl. 44. cites S. C. S. P. Br. Faux Impriſonment, pl. 28. cites 
22 E 4. 45. | | 
In Falſe Impriſonment, the Defendant ſaid that the Plaintiff was Lunatick, and would have kill d bim- 
ſelf, cr would have burnt a Houſe in B. J which he took and Imprĩiſon'd him; the Plaintiff ſaid, that De 
ſon tort demeſne abſque tali cauſa, and the others e contra. Br. De ſon tort &c. pl. 51. cites 22 E. 4 45: 


Br. De ſon 6. In Falſe Impriſonment, the Defendant juſtified becauſe the Plaintif 


2 e 1 and others aſſaulted F. F. and beat him ¶almoſt] to Death, by which Hu: 
vo. Br. and Cry was made, and the Defendant, as Steward of the Vill, him took, ar- 
Faux Impri- re/ted and kept, till they were aſſur d of the Life 4 J. F. &c. And the other 
ment, pl. 35. ſaid that De fon tort demeſne &c. Br. Treſpaſs, pl. 235. cites 22 Aff. 


Cites 8 5 36. 


3 


Ibid. pl. 44. cites 10 H. 7. 20. 
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9. A Stranger cannot juſtify to arreſt a Man by 1 the Sheriff 
cvithout Precept. Br. Faux Impriſonment, pl. 23. cites 8 E. 4. 14. per 
Needham. Z | e ry we I | 
g. A Man may arreſt a Vagrant and ſend him to Gaol ; and a good 
Juſtification ; per tot. Cur, Br. Treſpaſs, pl. 184. cites 9 E. 4. 26. Te 
If I ſee a Man going to kill F. N. I may take and hold him from it; Serjeant 


1. Moyle and Needham. Br. Treſpaſs, pl. 184. cites 9 E. 4. 26. Hawkins ſays 


| that any one 
may lawfully lay hold on another whom he ſhall ſee upon the Point of committing a Treaſon or Felony, 1 do- 


Act vbich may manifeſtly endanger the Life of another, and may detain him ſo long till it ma 
ns nably be preſumed that he hath changed his Purpoſe. 2 Hawk. Pl. C. 7 cap. 12. S. 1 1 ö 


10. In Treſpaſs of Falſe Impriſonment, the Defendant ſaid that the So of Lord 
Plaintiff felonionfly rob d W. N. by which he took and arreſted him, and who arreſis 
deliver'd him to the Conſtable of D. to carry him to Gao; and a good Plea, * Vagrant, 


wt” 7 x 25 5 3 and d t 
tho' he does not ſay that the Conſtable did carry him to Gaol, Contra end — 


of Arreſt by Capias, and not returning the Writ ; for this is upon Condi- Gol; for the 
tion Ira quod habeas Corpus ejus tali die &c. Br. Faux Impriſonment, Statue is that 


he ſhall ſend 
pl. 24. cites 10 E. 4. 17. him to Gaol, 


but this Caſe 


it at the Common Law; But per Cur. if he ſends Jim to G aol by his Servant, ch ſuffers Jim to eſcape, 


Action does not lie againſt the Maſter ; per Cur. And ſo if the Plaintiff had been reſcued cut of the Poſ- 


ſeſſon of the Defendant, Action does not lie for the Plaintiff ; for there is no Default in the Defendant, 
Br. Faux Impriſonment, pl. 24. cites 20 E. 4. 17. 


11. Where a Man arreſts a Felon, and offers him to the Gaoler, and he 
will not receive him, the Party himſelf may keep him. Br. Faux Impri- 
ſonment, pl. 25. cites 11 E. 4. 

12. In Falſe Impriſonment in B. the Defendant ſaid that he was rob d 
in another County, and the Voice and Fame was, that the Plaintiff did the 
Robbery, by which he arreſted him for Suſpicion in the County of B. The 
Defendant ſaid that De ſon tort Demeſne abſque tali Cauſa; and well 
per Catesby ; but per Brian and Townſend, he ſhall ſay that De ſon tort 
Demeſne, abſque hoc that there was any ſuch Felony done; & adjorna- 
tur. Br. De fon tort &c. pl. 52. cites 2 H. J. 3. 

13. Where a Juſtice of Peace ſees a Man who will break the Peace, he And if a 
mey take him and put him in Priſon, and Action does not lie thereof. Br. uſtice of 


4 : | eace ſees 4 
Faux Impriſonment, pl. 12. cites 21 H. J. 22. Man break- 


| : ing the Peace, 
and lays his Hands upon him, and ſtays him; and lets him go at large, yet Action does not lic thereof. 
Br. Faux Impriſonment, pl. 12. cites 21 H. 7. 22. 


14. Juſtices of the Peace cannot award Warrant to arreſt a Man, for that Serjeant 
be had broke the Peace, but they may award Warrant to arreſt him for Fear I 17 
that he will break the Peace for the future; this is not for the breaking . * 
which is paſt. Br. Faux Impriſonment, pl. 41. regularly no 


| private Per- 
lon can of his own Authority arreſt another for a bare Breach of the Peace after it is over ; for if an Offi- 


cer cannot juſtify ſuch an Arreſt without a Warrant from a Magiſtrate, a fortiori a private Perſon can- 
not. 2 Hawk. Pl. C. 77. cap. 12. S. 20. 


15. A Conſtable took a Madman, and put him in Priſon, where he died, 
and the Conſtable was indicted of this, but was diſcharg'd ; tor the Act 
was legal. Cired by Glanvill. Arg. Ow. 98. Hill. 31 Eliz. C. B. in 
wy ot Beale v. Carter, as a Caſe which he heard in that Court in 10 

12. 
16. Treſpaſs for Falſe Impriſonment; the Defendant j1/tifed as Con- Mo. 254. pl. 
fable of A. becauſe the Plaintiff lrought a Child of 2 Mont hs old, and laid 11 
in the Church-yard of A. to the Intent to have deſtroyed it, or to tale 8. 
charge the Parith with the Keeping of ir; for which he did arreſt him, Carter, that 
and put him in the Stocks. And upon Demurrer it was held a good he juftified 
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the Impri- Juſtification ; for it is an ill Practice, and is good Cauſe to tay the 
ſonment till Plaintiff, and to impriſon him; and afterwards in the ſame Term 


* was adjudged that the Plaintiff Nihil capiat per Billam. Cro. E. 


take the In pl. 1. Mich. 34 & 35 Eliz. B. R. Beal v. Charter. 
fant; and a res 
adjudged good, becauſe the Plaintiff's Intent was felonious, and the Act of the Conſtable was only an 
Impriſonment to prevent the Felony, which he might do Ex Officio.— Le. 327. pl. 462. Beale v. Carte» 
mentions the Child not to be above 6 Years old, and the Bringing to be into the Church [And o i? 
Mo.) to be left there. Exception was taken, becauſe the Plea ſaid (Quendam Infantem) without vami 
him, or ſaying (Ignotum) Sed non Allocatur. And the Plea being alſo, that the Plaintiff intended ty have 
left the Child there, Exception was taken, becauſe he did not ſay that the Plaintiff departed from it: 
beſides, his Intention is not traverſable, nor can be tried by Jurors. Wray ſaid, If the Defendant had 
pleaded that he ſtay' d the Plaintiff to have carried him before a Juſtice of Peace, it had been good; ard 
Fenner ſaid that the Juſtification had been good, if the Defendant had pleaded that the Plaintiff 1 
fuſed to carry away the Child; ſo all the Juſtices were of Opinion _ the Plea, bur they would 
not give Judgment by Reaſon of the ill Example, but they left the Parties to compound the Matter 
Poph. 12. pl. 3. Anon. S. C. mentions the Child not above 10 Days old, and that the Plains 
left it upon the Ground, to the great Diſturbance of the People there, and that Fenner held tha: what 
the Conſtable did was lawful ; and Popham ſaid, that if one lays an Infant, which cannot help itſelf 
upon a Dunghill, or openly in the Field, fo that the Beaſts or Fowls may RY it, the Conſtable ſee. 
ing it, may commit the Party ſo doing to Priſon ; for what greater Breach of the Peace can there be 
than to put ſuch an Infant by ſuch Means in Danger of his Life? And what Diverſity is there between 
this Caſe and the Caſe in Queſtion ; for no Body was bound by the Law to take up the Infant bur he 
which brought it thither, and by ſuch means the Infant might periſh ; the Default thereof was in the 
Plaintiff, and therefore the Action will not lie, And thereupon it was agreed, that the Plaintiff take 
nothing by his Writ. —Ow. 98. S. C. according to Le. 327. | 
Serjcant Hawkins ſays, it ſeems to be the better Opinion, That not only a Conſtable, but any private 
Perſon who ſhall ſee another expoſe an Infant in the Street, and reful2 to take it away, may lawfully 
apprehend and detain him till he ſhall conſent to take Care of it. 2 Hawk. Pl. C. 77. cap. 12. 8.19 


+ It 
28), 


17. It ſeems clear, That all Perſons whatſoever who are preſent when 
a Felony is committed, or a dangerous Wound given, are bound to appre- 
hend the Offender, on Pain of being fined and impriſoned for their Ne. 
glect, wnlcſs they were under Age at the Time. 2 Hawk. Pl. C. 74. cap. 
12. 8. . | 


(E. a 2) Impriſonment. Juſtification. By Perſons it 
Oficers. Pleadings. 


1. Reſpaſs of Inpriſonment, the Defendant pleaded that the Plainiſ 
aſſaulted him, and would have beat him, by which the Defendaut 
came to the Conſtable, and pray'd him to arreſt him to find Surety of the Peace, 
who did ſo, and he came in Aid of the Conſtable ; Judgment 11 Actio, and 
admitted tor a good Plea in the written Book. Br. Treſpaſs, pl. 79. | 
Cites 3 H. 4. 8. 9. 
2. In Treſpaſs of Falſe Impriſonment, becauſe the Defendant aſſault- 
eds, beat, and impriſoned the Plaintiff till he made Fine. The Deten- 
dant ſaid that Actio non; for he ſaid that in the Time of the Rebellion 
Fack Cade, one W. F. and other Malefactors in the Vill of B. where &&. 
made Inſurrection, and would have cut off the Heads of all that were n, 
their Friends, and they took the Plaintiff, and carried him to the Croſs, and 
would have cut off his Head, and the Defendants came and laid their Hands 
peaceably upon the Plaintiff, and carried him to the Houſe of the Mayor, and 
prayed him to keep him in his Houſe all that Night, in Salvation of his Liſt, 
by which he was there all the Night, which is the ſame Aſſault, Battery, 
and Impriſonment of which the Action is brought; and faid that he did 
not make any Fine &c. And the beſt Opinion was, that it is a good Pd, 


without ſaying that the Rebels were there watching all the Night, ſo that wy 
*V | 25 COU 


_—_— 
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could not lit the Plaintiſſ at large ſooner than they did; and a good Plea, 
doit holll traverſing abſque hoc that they impriſoned him till he made Fine ; tor 
then he traverſes that which he juſtified before, and alſo the Impriſon- 
ment ought to be an{wered; tor otherwiſe he thall recover Damages for 
the one, and tor the other. Br. Faux Impriſonment, pl. 3. cites 35 H. 
5 pet of Impriſonment; the Defendant juftified, becauſe he him- 
ſelf brought Action of Debt againſt the now Plaintiff in the Court of the Tower 
London, and it was return d Nihil, by which Capias iſſued to the Bailiff 
there to take the Plaintiff, and the now Defendant ſhew'd the Plaintiff to the 
ſaid Officer, by which the Officer took him by his Warrant, and return'd Ce- 
pi Corpus &c. which is the lame Impriſonment of which the Plaintiff has 
brought his Action; and the Plea was challeng'd, becauſe it is an Im- 
priſonment by the Bail iff or Officer who arreſted him, but is no Impri- 
ſonment by the Defendant who ſhew'd him to the Officer; and ſo Per 


4. Impriſonment was ju/tified, becauſe the Defendant was in Company of n 


Thieves, who had killed . S. and the Voice and Fame was thai he was 5 N 


zwilty. The being in the Company is traverſable, but not the Voice and Fame; bea good 


5. In Treſpaſs the Detendanrt ju/fified the Impriſonment of the Plaintiff, 
becauſe he aſſaulted F. NM. to have robb'd him, by which the Defendant 
took him and put him in the Stocks. The Plaintiff ſaid that De ſon torr 
Demeſne abſque tali Cauſa; and a good Plea, and ſo to Iſſue. Br. De 

fon tort &c. pl. 39. cites 9 E. 4. 27. | 

6. Treſpaſs of Atfaulr, Battery, and Impriſonment at E. the Defeu- g. Double 
dont ſaid that a Man was robb'd by F. S. and R. ſuch a Day, who came pl. 103. cites 
to the Houſe of the Plaintiff, and the Conſtable arreſted the Flaintiff, Lecauſe S. C. 
he had Suſpicion of him, and becauſe he world nor obey him, he commanded 

the Defendant to aſſiſt him, by which the Deſenaant put his Hands upon him, 
which is the ſame Battery; and after. he went with the Conſtable to D. in 
Aid of him, and there delivered him to the Gaoler, which is the ſame Impri- 
(anment &c. and a good Plea; for it is as well the Impriſonment of the 
Defendant as of the Conſtable, and is not double, viz. the Power which 
every Man has to arreſt a Felon, and the Command of the Conſtable ; 

but it is not good unleſs the Defendant fhews Suſpicion in the Plaintiff, as 

to ſay that he was a Man of ill Fame, or a Vagrant doing no Work; by 
which he pleaded fo. Br. Treſpaſs, pl. 335. cites 17 E. 4. 5. 

7. Falſe Impriſonment againſt an Abbor, and Commoign ; the Abbor 
{aid that N. F. came to him ſuch a Day and Year, and ſaid that he was in 
Doubt of his Life by R. who intended to kill and deſtroy him, and prayed 

his Advice and Counſel, who counſelPd him to go to T. NV. Fuſtice of Peace 
Ve a Warrant of the Peace, by which he obtained a Warrant, whereby 

the Plaintiff was arreſted ro rhe Peace; and the Officer ſaid that it he 
would not find Surety, that he would carry him before the Juſtice ot 
the Peace. And the Opinion of the whole Court was, that che Plea 
amounts 
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Warrant Juſtices of Peace, according to the Statute, directed to the Church 
Foy of the Inhabiranrs of S. who bring an Action of Treſpaſs, and the 
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amounts only to Not guilty z for the Defendant juſtifies no Impriſon. 
ment, and his Counſel was law ful. But per Rede, if he had /2;7 5. 
he came in Aid of the Officer &c. this had been a good Plea; quod non ne. 

atur. Br. Faux Impriſonment, pl. 19. cites 12 H. J. 14. 
8. In Falſe Impriſonment, it is no Plea that diverſe Oxen were ſtole, and 
becauſe he ſuſpect ed the Plaintiff that he had ſtole 6 Oxen, he arreſted 
him; for he ought to ſay preciſely that the Oxen were ſtole; for other. 
wiſe he cannot arreſt him. Per Fitzh. quod nemo negavit. Br. Faux 
Impriſonment, pl. 1. cites 2) H. 8. 23. 

9. In Falſe Impriſonment, where the Defendant ju/ifres for ſeveral 
Cauſes, and ſome of them are found good, and others not, the Defendant 
ſhall not be amerced for this Falſity; for there was good Cauſe for the 
Arreſt, and this is only a Defence, and not by Way of Action, as an 
Avowry is. Jenk. 184. pl. 77. 


8 * _—Y 


erm d 


pre (F. a) Impriſonment. Fuſtzfication. For what Cauſes 
LAWS it may be. 


Br. Falſe 1. IF a Tenant by Knight-Service has 2 Sons, and the eldeſt is taken 
Impriſon- by the Scots, and carried our of the Realm in the Lite of the Fa- 
_ ther, and atter the Father dies, the Lord may juſtify the Taking the 
Br. De fon Younger Brother as his Ward, till the eldeſt comes back into Eng: 
tort &c. pl. and, and he has Conuſance of it. 22 All. 85 R admitted. It ſeems 
pr it is intended, that he had not Conuſance in his Ablence whether he a 


was alive or dend. | 
2. A Man cannot juſtify the Impriſonment of a Villein by Command if 


the Lord, unleſs tor Rebellion or Diſobedience. Br. Faux Impriſon- 
ment, pl. 40. cites 33 E. 3. and Fitzh. Tit. Treſpaſs 253. 


(F. a. 2) Treſpaſs juſtifiable by Officers. | By 


Warrant. 


Cro. C. 394. I. JF there be the Pariſh of D. and there is alſo a Vill call'd S. which 
pl. 6. S. C in truth is within the Pariſh of D. but for a long Time, that is to 
accoreing!y ſap, 60 Years and more before the Statute of 43 El. cap. of the 


Court faia, Poor, and all Times after has been reputed a Parith by itſelf. But the 


that it is not Church Wardens of the Pariſh of D. conceiving that by Force ol 
like to an the Statute of 43 El. they had Power to tax rhe Inhabitants of 8. 
war A to the Poor of the Pariſh ot D. tar'd them accordingly ; and there 


Arreſt by Upon, for Default of Payment thereof, have a Warrant from the 
out of the Mardens to levy it. Whereupon the Church- Wardens take a Diltrels 


which, if ii Church⸗Wardens juſtity by Force of the Warrant of the ſuſtices. 
be Error, This is no good Juſtification nor Excuſe of the Treſpaſs, tho they 
the _ do it by Force of the Warrant of the Juſtices, and tho'* (as was 
cer ora. (at) they cannot diſpute the Authority of the Juſtices, inalmuch as 
dict, becauſe the Church ⸗Mardens nor Juſtices have any Power to charge them, 
the Court and ſo they ought to take Conuſance of the Law at their FO 


4 . 


2 
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will, 10 Car. B. R. between Vichols 2nd Walker adjudg d, upon A has a Gene- 
=nectal Verdict taund at Bar. Tr. 10 Car. Rot, 222. ral Juriſ. 

SP diction. But 

the Juſtices of Peace have but a particular Juriſdiction to make Warrant to relieve Rates well 

Pi, — 0.355 pl. 4. S. C. adjudg'd that Treſpaſs lay. 8. C. cited Arg. 4 Mod. 349. in the 

(ale of Cramp v. Holford. 


e FE _ * 


2. Ik A. brings Action againſt B. in an inferior Court of Record, in S. C. cited 
which C. is Bail for B. and binds by Recognizance his Goods and 8 
Lands, That B. ſhall render his Body to Driſon it he be condemned, ni Argu- 
or that he ſhall pay the Poney recover d; and atter Judgment is given ment in the 
Aeuinlt B. and a Precept 1$ Directed thereupon to the Baily of the Court ua of 6. 
in Nature of a Capias ad Satistaciendum, to take B. tf he be found, and 1 , 
in his Default to take C. And thereupon the Baily returns, That be- Tutw. in the 
-1uſe B. was not found, he took C in Exccution; tho” by this Recog- Appendix 
nance C. does not bind his Perlon, fo that the Capias does not 563. 
le againſt him; and tho a Capias daes not lie at the fame Time 
Malntt the Principal and Bau by a Cuſtom, (as was alleg'd) but 
a Captas ought to be firſt againit the Principal, and atter a Scire 
Fxcias àgainſt the Bail; and tho' it was apparent in the Precept to be 
againſt Law, {0 that the Balliff might have taken Motice of it, pet 
hetaule the Court had Jurisdiction of the Cauſe, and he did it by 
Force o. the Precept of the Court, it ſhall excuſe Him. Hill. 10 
Car. B. R. between Seaborne and Savaker, aDudg'd. Per Curiam 
upon Demurrer. Intratur Tr. 10 Car. Kot. 572. 


3. In Bill of Treſpaſs it is not denied by the Plaintiff, but that the The Sheriff 


Sheriff, by Capias awarded pon Indictment of Treſpaſs, may break the net break 
Sheriff, D) 5 : we © a Houſe nor 
Houſe, or the Doors of his Cloſe, to ſerve the Arreſt. Br. Treſpaſs, pl. cy,” te 
43. cites 27 Aff. 37. but ſee thereof 18 E. 4. 4. on Exe- 
1 cution by 
Fieri Facias; per Cur. But he may take the Goods or Body for Execution. Br. Treſpaſs, pl. 55 


cites 18 E. 4. 4. 


4. What an Officer does by Colour of Fuftice or Office, is excuſable. See 
Kelw, 66. b. pl. 8. 20 H. 7. Anon. | ; 
5. When a Court has Furiſdliction of the Cauſe, and proceeds Inverſo 4519 Treſ- 


Ordine, or erroneou/ly, no Action lies againſt the Party that ſues, or * att 
againſt che Miniſter of the Court that executes the Precept or Proceſs of d e of 
0 | | ; ; * 5 8 Oo 
the Court. Reſolved. 10 Rep. 16. Mich. 10 Jac. in Caſe ot the Beafts in 
Marſhal ſen. Execution, 
becauſe he 
was Bailiff cf the Manor of D. and J. S. recover d Damages upon Plaint againſt the Plaintiff in the Conrt- 
Baron; and the Defendant, by Precept to him directed, made Execution. The Flaintiff ſaid, that J. S. ſued 
arainſt him Plea of Franktenement there by Plaint, where none ſhall anſwer of Franktenement there, un- 
kis by Writ, by which he demurr'd upon it; and yet the Court awarded Damages againſt him for 
not defending, and the Defendant took the Beaſts for the Damages, where the ſudgment was C:ranz 
wn Judice, and demanded Judgment, and pray'd Damages, and by Award he took nothing by his Bill; 
for the Officer ſhall not be grieved as here, for the Judgment is not void; bat ſhall have Error or Felſe 
Judo ment; but ſhall not have Afiſe ; becauſe the Land lies within the Juriſdiction of the Court, tho' they 
0aght to have held the Plea by Writ. Br. Treſpaſs, pl. 238. cites 22 Aſſ. 64. | 
Hit the Sheriff arreſts a Peer on a Capias in Debt out of C B. he is exculable, becauſe the Court has Ju- 
diction of the Cauſe. 10 Rep. 76. b. in Caſe of the Marſhalſea 


Treſpaſs againft an Officer, who juſtified by a Proceſs out of an inferior Court; but becauſe the Cuſ- 


tom was not purſued, Judgment was againſt him. Hale Ch. J. took this Difference: If an Officer, for 
his Excuſe, juſtifies by Proceſs according to Cuſtom, out of an inferior Court, tho' the Cuſtom be bad, the Of- 
icer ſhall be excuſed, and rhe udgment 1s not void, bur voidable; but if the Cuſtom be not purſued, 
the Officer ſhall not be excuſed ; as if a Cuſtom be alleg'd in a Court after a Plaint levied to take out 
rocels, and he alleges that Proceſs was taken out, (but alleges no Plaint levied) he is a Treſpaſſor. 
freem. Rep. 3 56. pl. 449. Mich. 1673. Bennet v. Therne. 


6. But when the Court has not Furiſdiction, all the Proceeding is Co- A where | 


lam nc jes ; ; con} Action is 
non qudice, an Action lies againſt them, without regard to Precept eee 


Proceſs. Reſol ved. 10 Rep. thn Caſe of the Darlhatled.—z a Court of a 
| 6 | 


ulit, 


Gare, Bulſt. 64. Weaver v. Clifford, S. P. Per Fleming Ch. J. and Doc. 
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which was xj 

made out of ridge If ; . bY, 

the juriſdiction, ar of Land which lies ont of the Juriſdiction, and the Plaintiff or Demandant recover 

has Execution, there Treſ paſs lies; for it was Coram non Judice, Contrary here, and fo a Diverſity wh, » 

the Court may have Furiſdiction of the Thing by ſome Means, and where it cannot have Juriſdiction . 

any Means. Br. "Treſpaſs, pl. 238. cites 22 Aſſ. 64. | J 
Put where a private At of Parliament erected a Court of Conſcience in B. for all Matters under 407 ,, 4 

enacted, that all Tudamerts for ſuch Matters elſewhere ſhould be merely void „ yet a Judgment had in th 

Town-Court for a Matrer under 40s. where this Matter was not pleaded, is a Juſtification of the OF. 

cers for taking the Defendant in Execution. Carth. 274. Paſch. 5 W. & M. B. R. Prigg v. Adam _ 


2 Salk. 674. S. C. accordingly.— Skin. 3 50. 366. 407. S. C. 


So if a Tuſ- 7. If Jilſtice of Peace makes a Warrant to arreſt one for Felony | 
1 : * . * * # ') who ls 
tice of Peace 0 indified, choꝰ the juſtice errs in the Warrant of it, yet Falſe 85 


does not ob- a : - ; 
ſerve in his ſonment lies nor againſt him who executes it. 10 Rep. 76. b. in Caſe w 


Warrant all the Marſhalſea, cites 14 H. 8. 16. a. 

the Circum- , 

ſtances preſcrib'd by a Statute, yet if the Conſtable executes the Warrant he is excuſed, As the Statute ot 
Car. 2. appoints, that all ſend their Horſes and Carts to work in the Highways, (not having a reaſopable 
Excuſe to the contrary.) If a Complaint be made to a Juſtice of Peace, that ſuch a Man did not ſend 
his Horſes &c. and he makes a Warrant ; but mentions nothing in the Warrant of his having ſent for 
the Party to know his Excuſe, yet the Officer ſhall not be — for executing it. Vent. 2:4. Tir 
27 Car. 2. B. R. Webb v. Batchilor. -Freem. Rep. 396. pl. 514. S. C. and the Court inclin'g, that 
the Officer was not liable, by reaſon of any Irregularity in the Juſtice's Proceedings, if it be a Mater 
whereof he has ſuriſdiction. Ibid. 407. pl. 5 3. 8. C. and Judgment per tot. Cur. for the Defen. 
dant—_—S. C. cited by Sir John Powell in ph Argument in the Caſe of Gwynne v. Poole, 2 
Lutw. 1563. and ſays, that Lord Hale there ſaid, That otherwiſe it would be making the Conſtable 


more knowing than the Juſtice. 


8. No Action of Treſpaſs will lie againſt Officers for taking Cos or 
Cattle by a Replevin, unleſs he who has the Poſſeſſion claims Property whey 
the Officers come to demand them, and they take them, notwithitanding 
ſuch Claim ot Property; and this ſpecial Matter muſt come in by way of 
Replication by the Plaintiff; Per Holt Ch. J. Carth. 381. Trin. 8 M. 
3. B. R. in Caſe ot Haller v. Byrt. 

9. Aud ſo there is a Difference between a Replevin and other Proceſs, in 
reſpect to Officers; tor in Replevin they are expreſsly commanded what 
to take in Specie. But in Writs of Execution the Words are general, 
viz. To levy of the Goods of the Party; and therefore it is at their 
Peril if they take another Man's Goods; for in that Caſe an Action of 

Treſpaſs lies; Per Holt Ch. J. Carth. 381. in Caſe of Haller v. Byn. 
8 moo. 295: 10. In Treſpaſs and Falſe Impriſonment tor ſuch a Time, quo!/que it: 
per Cur. this Plaintiſſ paid 11s. The Detendanr juſtified under the Statute 3 Jac. l. 
is a Special Cap. 15. for erecting a Court of Conſcience in London; and that on ſuch a 
Authority Day the Court did order, That he ſhould be carried to the Counter, and 
3 impriſon'd until he paid 7s. Debt, and 28. 6 d. for Coſts, by Vue) 
linen ce Whereot the Defendant, being an Officer, took him and detain d hin ö 
this Court of Hours. And upon Demurrer it was held, per Cur. that tho the Deten- 


Conſcience, dant did not anſwer the Detaining, quouſque the Plainriff paid 118, 


Sc bur the Let the Plea is well enough; for the Impriſonment, and not the Quou- 
Offcer is que, is the Cauſe of Action; but the Quouſque is only Matter of Ag- 
not to detain gravation. And if he had ſaid nothing to the Money, the Juſtification 
the Perſon had been good; and if, after Payment of the 9s. 6d. he had been 4 
= 8 tain'd, he ought to have replied it. But they held the Plea %, Hedge 
_ 1 od the Order was to carry the Plaintiff to the Counter; and tho he confeſjes k 
to him; for detain*d him 6 Hours, he does not ſhew it was in the Counter, or in 1 
neither he ing him thither. And this diflers from the Caſe of a common 1 
or the She- for in ſuch Caſe the Officer may make any Place his Priſon, becauſe t 

riff ſhould Writ is Ita quod Habeas Corpus ejus Coram &c. apud W. eſtm'. which 


receive it, : be Moog Bf him 
unleſs it is a general Authority; but here it is a Special Authority to cart) ; 


is upon 4 


3 ene 1 2 


Treſpaſs. 
to the Counter. 1 Salk. 408. pl. 3. Mich. 8 W. 3. B. R. Swinſted v. Fi. Fa- 
Liddall. nd after- 


| f | 5 | 1 wards in 
Hillary Term, for this Reaſon, Judgment was given for the Plaintiff. 


have ſer it forth in a Replication. 


11. If there be no Faudgment, and a Ca'. $a*. or other Execution is 
taken out, the Sheriff and all other Perſons acting under him in the 
Execution are juſtifiable, tho' there be no Judgment. Bur if a Stranger 
of his own Head interpoſes, who is not concern'd, and he ſets on the 
Sheriff ro do Execution, he cannot juſtity this. Or ſuppoſe it be the 
Plaintiff who ſued our the Writ, he mult in his Juſtification plead the 
[udgment ; for if there be no judgment he is a Trelpaffor ; Per Holt 
Ch. J. in delivering the Opinion of rhe Court. 12 Mod. 178. Hill. g 
W. z. B. R. in the Caſe of Britton v. Cole, cites Ray. 73. Turner 
v. Felgate. 2 

12. Where a Judgment is illegally enter d, and afterwards Execution is 
[1:4 out thereupon, aud executed, the Officers who execute it are excuſed, 
but the Plaintiff is liable; for the Officers are in no Fault; they do but 
obey the Proceſs of the Court. 2 L. P. R. 260. Tit. Office and 
Omhcer. | 

13. In 'Treſpaſs for raking Goods, the Deſendant pleaded a Plaint in 12 Mod. 
Replevin in the Sheriff 's Court in London, and that he was Serjeant 396. aſch, 
at Mace, and a Precept came to him to replevy thoſe Goods, which he did S © FO” 
accordingly. The Plaintiff demurred. And per tot. Cur. the Plea is ſays, That 
ill lor want of ſhewing a Return; for wherever a Principal Officer is to in allCapias's 
juitity under a returnable Procets, he muſt ſbeu that the Writ was re ab Reſpon- 


nd as he is commanded to do, and ſhall not be protected by ir, unleſs a. nad _— 
he ſhews he paid a full Obedience in acting under it; but any ſubordi- Proceſs to 


nate Officer, as a Bailiff, may. In this Cafe the Detendant is a principal Sheriff, if 
Officer; and this Proceſs, under which he juſtifies, was a returnable erg or 
Proceſs ; and Judgment was enter'd for the Plaintiff, Salk. 409, 410. priſfonmer 


a if 
pl. 5. Hill. 12 Will. 3. B. R. Freeman v. Blewit. 88 


againſt him 
for executing them, he cannot juſtify without ſhewing a Return —3 Salk. 220. pl. 8. S. C. ſay s, that be- 
cat'e the Pluries Replevin commands the Sheriff to replevy the Goods, vel Cauſam nobis ſignifices, 
therefore he mult return the Writ, otherwiſe this Inconvenience might happen, (viz.) that if the De- 
fendant ſhould appear, and be Nonſuit (for he is the firſt Actor) the Court would be at a Loſs how to 
give Judgment whether Pro Returno Habendo, or a Capias in Withernam, or a meer Nonſuit. — Ld, 
Ravm. Rep. 632. S. C. adjudged accordingly. 


14. An Arreſt of a Criminal without a Warrant cannot be made good 
by a Warrant ſubſequent. 2 Hawk. Pl. C. cap. 13. pl. 9. 


— — 


(Fa. 3) Treſpaſs juſtifiable by thoſe 2ubo are Siding INE 


Officers. 


. Fa Latitat comes to a Sheriff to take J. S. and the Sheriff Cro. C. 4:5. 
A makes his Warrant to certain Bailiffs to arreſt him, and che . ©'r- 
Pailiifs arreſt him, and after the Arreſt J. D upon the Intreaty of the $6 
alle keeps the Priſoner in his Cuſtody till he is delivered by the ju4g'd for 
Sheik; this is good Matter of Juſtification for J. D. in an Action the Defen- 
u Falle Imprilohment brought againſt him by J. D. Hull. * ef 
| : © 


withſtanding 
+ 
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| Skin. 664. pl. 2. S. C. and 
Holt Ch. J. faid, If the Plaintiff would take Advantage, he ought to ſhew that he paid the 9s 6d. and 
that the Plaintiff detain'd him afterwards; otherwiſe the Quouſque is only in Aggravation, and ought not 
to be anſwer'd ; and tho” it ſhould be a Variance, yet the Concluſion, Quz eſt cadem Trangreſſio, aids 
i+ 3 Salk. 219. pl. 6 S. C. by the Name of Swinftead v. Smith, adjudg'd. And Holt faid, If 
the Detainer had been after Payment of the 9 8. 6 d. it had been material; but then the Plaintiff ſhould 
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it was ob- 


jected that 


the Sheriff 
did not return the Writ. 


See pl. 1. 
above. 


B. R. between Ging and Allen. Per Cutiam adjudged upon a 
Demurrer. Intratur. Tr. 11 Car. Rot. 539. 


Jo. 378. pl. S. S. C. adjudg'd. 


2. Ik a Stranger after an Arreſt of a 4 by Bailiff upon 3 
Proceſs of Latitat, or Capias comes in Aid of the Bailiffs, and ar 
ſits them to keep the Pruoner in their Cuſtody, and this upon the 
Comman: ot the Bailitis, it is juſtifiable by the Stranger in an Action 
of Falle Impriſonment. Hill, 11 Car. B. K. in the. faid Caſe gf 
Girling and Allen. Per Curiam, 

3. Treſpaſs of Battery by J. The Defendant ſaid that F. wounded g 
to Death and one W. a Conſtable ot the Ward came to attach him, and j, 
ſtood in Defence, and he came in Aid of the Conſtable, and the III which 
he had, was De ſon tort demeſne &c. Judgment &c. The Plaintiff ſaid 
that De ſon tort demeſne &c. Br. Treſpaſs, pl. 110. cites 38 E. 3. 9. 

4. Treſpaſs gt 2 of a Horſe taken, the one ſaid that he js Bajlig 
and attach d it by Plaint enter d by R. againſt the Plaintiff, and the oi 
ſaid that he came in Aid of the Bailiff, Br. Treſpaſs, pl. 402. cites 3 E. 

$0. 

: ;. Affaule and Battery by Husband and Wife againſt the Deſendant 
a Conſtable, and 2 others, who pleaded to all but the Aſſault Not gal, 
and as to that, the Detendant uſtiſied that the Wife was preſented in the 
Leet to be a common Scold 3 whereupon the Steward made a Warrant to the 
Conſtable to puniſh her according to Law, and the Defendants went tothe 
Plaintiff*s Honſe to execute the Warrant, and the Wife aſſaulted the Con 
ſtable; wherefore he commanded the other Defendants to lay Hands upon her, 
and take her, which they did Molliter. It was holden by the Juſtices to 
be a good Juſtification, altho they neither ſhew the Day when the Lit 
was holden, nor that the Plaintiff*s Houſe was within the Furiſdifion of 
the Leet, nor the Steward's Warrant; tor that theſe were all bur Induce- 
ments to the Bar and Juſtification, and the Subſtance is the Preſentment 
and the Command of the Conſtable. Mo. 847. pl. 1147. Hill. 13 Ju 
B. R. Curteys's Cale. | 

6. Treſpaſs for entering into Plaintiff's Houſe, and taking his Goods; 
Defendant ju/tifies by Virtue of a Replevin out of the Sheriff's Court in 
London, and-a Precept thereupon to 15 S. an Officer, and Defendant cant 
in Aid of him. Plaintiff replies, That before the taking away the Gods he 
claim'd Property in them, and gave Notice thereof to the Defendant. And 
the Queſtion, upon a ſpecial Verdict was, whether the taking away alter 
Claim of Property, and Notice thereof, did not make him a Treſpaſſor ab 
initio? And held per tot. Cur. That he was a Treſpaſſor ab initio; 
for tho? the Claim ought to be to the Sheriff or Officer, and that aClam 
to a Perſon that comes in Aſſiſtance, be not enough to the making the 
Execution illegal, if the Officer does nor deſiſt, yet if it be notified to 

him that comes in Aid, that Claim of Property is made, he at his Peril 
ought to deſiſt. 6 Mod. 139, 140. Paſch. 3 Ann. in B. R. Leonard . 


Stacy. 225 
7. It is a good Plea for a Stranger, that he enter'd into a Houſe in Aid 


of a Bailiff who had a Writ of Execution, and took rhe Goods, and le 
need not ſay that he did it by Command or Deſire of the Bailiff ; For ever 
one not only may, but is by Law, bound to affift Officers in Execution 9 
Fuſtice. 10. Mod. 24. Trin. 10 Ann. B. R. Templeman v. Caſe. 


e rr 


S — — 


(Fa. 4) Jul 
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(Fa. 4) Juſtification by Officers. Pleadings. 


, T"Reſpaſs. F. N. rid upon the Horſe of his Maſter to C. and there one 

affirm'd a Plaint againſt the ſaid F. N. and attach'd theſame Horſe, 
by which rhe Maſter of the Servant brought Treſpaſs againſt the Bailiffs, 
40 attach'd the Horſe and recover d by Award; for the Defendant 110 
the Arreſt was by others and not by him, and did not traverſe the Tort 
{ne by him, and ſo the Plaintiff recover'd; for the Officer is bound 
o know Whoſe Goods he attaches. Br. Treſpaſs, pl. 99. cites 11 

00. | wy | | 

. The Defendant jy/7;fed to make Execution upon the Land as Of- 
fcer of the Admiralty, for the Sum of 20 Marks there adjudg'd to F. N. 
and the Plaintiff ſaid that De ſor tort demeſue without ſuch Cauſe. Yel- 
verton ſaid, this is no Plea; tor where a Sheriff juſtifies by Fieri Facias 
to him directed &. it is no Plea that De ſon tort demeſne without ſuch 
Cauſe, quod Newton & tota Curia conceſſit; but if the Sheriff makes 
Warrant to his Servant, and he ſerves it, and juſtifies thereby, there De 
ſn tore demeſne is a good Plea againſt him; quod nota, Diverſity 
leg Matter of Record and Matter in Fatt, and immediate Officer 
za4 other Officer, andtherefore as here he was compelPd to anſwer to 
the Cauie, per Cur. quod nota, Br. De fon tort &c. pl. 14. cites 
19 H. 6. 7. 3 | 

5 Treſpaſs for Beating and Impriſoning his Wife &c. the Defendant 
juſtified by Warrant from the Sheriff ; the Plaintiff replied De injuria ſua 
propria al ſque tali cauſa. The Plaintiff had a Verdict, and it was mov'd 
lor a Repleader, becauſe De injuria ſua propria is not a Plea ro Matter 
of Record, bur the Plaintiff ought to have travers'd the Warrant; but ad- 
judged good after a Verdict. Raym. Fo. Mich. 13 Car. 2. B. R. Col- 
lins v. Walker. | 

4. In Treſpaſs the Defendant, as Bailiff, juftifes by Warrant on Reco- 
very in" Aſſumpftt in Court Baron, not ſhewing the Cauſe thereof to ariſe wit h- 
4 the TuriſditFion of the Court; for which Cauſe the Plaintiff demurred, 
and per Cur. it is ill. 1 Keb. 840. pl. 26. Hill. 16 & 17 Car, 2 B. R. 
Hoy land v. Bacon. | | 

5. In Treſpaſs of Battery, the Defendant juftifres by Proceſs to arrest 
oe Wood, and the Plaintiff would have reſcued him, wheretpon he did Mol- 
liter Manus imponere ; the Plaintiff replied De injuria ſua propria abſque hoc, 
that the Defendant had taken him by Virtue of ſuch Warrant as that by which 
the Defendant juftified ; to which the Defendant demurred. And per Cu- 
riam the Juſtification is ſufficient, and better by the Admittance in the 
Replication, than if the Iilue had been offer'd De 1njuria ſua propria 
generally without ſuch Traverſe ; and Judgment pro Plaintiff. 2 Keb. 
293. pl. 1). Mich. 19 Car. 2. B. R. Hay wood v. Wood. 

6. In Treſpaſs, the Defendant ju/tifed by a Fudement in EjefFment, and 
an Habere Facias Poſſeſſionem, and Warrant thereon, by which he was com- 
manded to put the Plaintiff in Eje&menr in Poſſeſſion, by Virtue whereot 
he enter*d into the Houſe &c. and took the Goods and put them in the 
Highway, and the Plaintiff refuſing to go out, he thereupon molliter manus 
umpoſuit to turn her out, and ſhe de injuria ſua propria aſſaulted him, by 
which he defended himſelf, abjque hoc that he was Guilty before the Warrant 
vr after Return of the Writ ; the Plaintiff replied De injuria ſua propria, 
without any Traverſe, or without ſaying Abſque tali Cauſa. Reſolv'd upon 
Demurrer that this Replication was ill, becauſe De injuria ſua propria 
150 good Iſſue in any Caſe without om 3 Abſque tali Cauſa; ae n 

this 
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this Caſe either the Wrir of Poſſeſſion or the Warrant upon it ought - 
be traverſed. 2 Lutw. 138 1. Paſch. 4 Jac. 2. Rodoway v. Lowder. * 
7. Treſpaſs for entring her Houle and taking her Goods; the Deg, 
dant j1/tifred by Virtue of a Fieri Facias againſt the Goods 7 one Dunn Joy 
a Warrant thereon, by which he enter'd the Houſe and tcok the (rod; af 
ſaid. And upon Demurrer the Plaintiff had Judgment, becauſe the Plain. 
tiff counted of the Goods taken as of his own Goods, and the Defendat 
did not aver that the Gceds which he took were the Goods of Dunn; an; ir 
he had made ſuch an Averment, yet he ſhould have alleg'd zha; f 
came there by the Tort of the Plaintiff, or ſome other Matter by which ,, 
mig ht juftity the entring the Houſe of the Plaintiff to take them. 2 Luty 
1385. Trin. 4 Jac. 2. Gardner v. Peyton and Chapman. f 
8. Where an Action is brought againſt an Officer, or his Aſſiſtant, for 
executing of a Capias ad ſatistaciendum, he need not ſet forth the Juch. 
ment, but only the Writ and Warrant; becauſe he is an Officer of the 
Court to execute the Proceſs of the Court; And it the Proceſs be erroye. 
ons, or there is 10 Judgment to ground the Proceſs upon, yet the Officer 
ſhall not ſuffer, for he doth but his Duty to obey the Court, who will 
protect him. But if the Action he brought againſt the Plaintiff in the ! 
Execution, he mnt plead his Fudgment. Hill. 5 W. & M. B. R. 2 L. P. 
R. 259. tit Office and Officer. 
9. Treſpaſs Quare clauſum fregit & Averia cepit & aſportavit, the De. 
fendant came and juſtified, and pleaded a By-Law &c. and that he, os 
Bailiff, took the Beaſts as a Diſtreſs tor Breach of the By-Law by the 
Plaintiff; and upon prolix Pleadings, which were drawn up on the Pre- 
cedent of Tinteney's Caſe in 1 Cr. and March, the Plaintiff demurr, 
and many Exceptions were taken, but in the Reſolution of the Court, 
Holt Ch. J. faid that the Pleadings are ill, becauſe that the Defendant 
had not ſberon a Precept to make the Diſtreſs; for he could not do it ex 
Officio, no more than a Sheriff might execute a Judgment of B. R. with- 
out a Writ, and the Command in this Caſe is traverſable; for this is the 
Difference between a Fuſtification in Treſpaſs, and an Avowry in Replevin, 
that the Juſtification there is in the Rig ht, and therefore not traverſable. 
But in Treſpaſs it is only by Way of Excuſe ; alſo in Treſpaſs it is ſufficient 
to ſay, Præſentatum exiſtit, but in Avowry he ought to ſhew the Thing 
was done, as well as Præſentatum exiſtit. Skin. 587. Mich. J W.z. } 
B. R. Lamb v. Mills. | 
Io. Treſpaſs againſt the Officers will nor lie for taking Goods &c. by 
Virtue of a Replevin unleſs he that has Poſſeſſion claims a Property when 
the Officers come to demand them, and they take them notwithſtanding 
ſuch Claim; and this ſpecial Matter muſt came in by Way of Replica- 
tion by the Plaintiff; and ſo there is a Difference between a Replevin 
and other Proceſs of Law, with Reſpect to the Officers; for in the fitſt 
Caſe, (viz.) in Replevin, they are expreſsly commanded what to take 
in Specie, bur in Writs of Execution, the Words are general, (viz. To 
levy of the Goods of the Party, and therefore 'tis at their Peril if they } 
take another Man's Goods, for in that Caſe an Action of Treſpaſs will 
Le Per Holt Ch. J. Carth. 381. Trin. 8 W. 3. B. R. in Caſe of Haller 
V. Burt. 


(G. a) Vail. 
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Treſpa 8. 


(G. a) Treſpaſs ab Initio. What A& ſhall make a Man 
[ Officer or other | Treipaſler ab Initio. 


1. } F a Man enters into a Houſe by Authority of Law, and abuſes The Cafe 
that Authority, he 189 Treſpaſſor ab Jnitio for the firſt Entry; 45. ir | 
For it ſhall be intended that his firſt Entry was to this Jaurpole, 


Co. 8. The /ix Carpenters. 146. b. 11 D. 4. 75. b. png tg 
and drank a 


Quart of Wine which they call'd for, but went out again, and refuſed to pay for the Wine. 8 
Rep. 146. | | | 

Fr Mp did not make the Carpenters Treſpaſſors ; for that was a Non-feaſance, and no 
Non-feaſance ſhall ever make a Man a Treſpaſſor ab Initio ; Per Coke Ch. J. Roll Rep 130, Non- 
feaſance cannot make the Party that has Authority or Licence by Law to be Treſpaſſor ab Initio. 8 
Nep. 146. b. Mich. 8 Jac. The Six Carpenter's Caſe. | | 

If a Man diſtrain Corn in Sheaves, and threſbes it, or comes to a Tavern, and fteals a Hamper, in theſe. 
Caſes they are Treſpaſſors ab Initio, and the very Entry is puniſhable, which at firſt by the Licence 
in Law was good. Otherwiſe it is of a Licence in Fact, as Yelv. J. ſays; for this excuſes the Entry, tho” 
tortious Act enſues, and the Party ſhall be puniſh'd only for this in which the Act is tortious, and for 
nothing more. Yelv. 96. Hill. 4 Jac. B. R. Bagſhaw v. Gaward. | 

If the Law gives a Man a Liberty to a certain Intent, and he uſes this Liberty to another Intent, or 
miſuſes it, he ſhall be a Treſpaſſor from the Beginning, if not that it be in ſpecial Caſes. Perk. S. 190. 

The Difference is between a Licence in Fact, and a Licence in Law. Perk. S. 191. 


2. As if Leſſor enters into the Houſe to ſee if Waſte be done, and * Br. Treſ- 
there itays all Night, he ts a Treſpaſſor ab Initio. 1 H. 4. 75. b. bab per: 


Cites 8. C,— 
Br. Replication, pl. 12. cites S. C.——Firzh. Tit. Treſpaſs, pl. 176. cites 8. C.. P. Br. Li- 


cence, pl. 17. cites 21 E. 4. 55. So if he enters to ſee Walte, and breaks the Hedge. Yelv. 96. 
Bagſhaw v. Gaward. 


3. Ik the Purveyor of the King takes my Beaſts, as for the Pouſhold 8 Rep. 14%. 
of the King, and after ſells chem in a Market, he is a Treſpaſſer ab n 
Initio. 18 I), 6. 9. b. ; Var N 


miſprinted, 
and ſhould 
be as in Roll. 18 H. 6. 9. b.] 


4. If a Searcher ſearches certain Stuſfs, and unpacks them, and Lane 90. 
lays chem in the Dirt, by which they are impair, tho' the Search $©—— 
was lawtul, yet this Abuler of this Authority in Law will make him i i. 
a Treſpaſſer ab Jnitio. M. 8 Ja. in the Exchequer. &/o»'s Cale, 

Per Curiam. uh | 
$5. If a Pan comes to a Tavern, and will be there all the Night, the * Br. Treſ- 
Taverner is not bound to watch with him, nor wait upon him all 225. pl 97- 
the Might; aud therefore if he FLAP him to go out, and he will not, Grieben 
but continues there all the Night, he is a Treſpaſſer ab Initio. be nach 

* 11 I), 4. "5. b. | drank, he 


| | carrieth 
away the Cup without the Will of the Taverner, now he ſhall be puniſh'd for his firſt Entry; for: ir 


cannot be intended that his Entry was unto any other Intent but to ſteal the Cup; for the Law cannot 


judge his Intent againſt his Act done, ex poſt facto. Perk. 8 191.8. P. Br. Treſpaſs, pl. 362. 
cites 22 E. 4 5. 


So if he breaks open a Hamper, or ſtrikes a Servant of the Houſe. Br. Replication, pl. 12 cites S. C. 


6. Ik a Conſtable takes my Goods in his Vill, being waiv'd by a Fe- 
lon who robb'd me of them, and keeps them to the Uſe of che Owner; 
[a that his firſt Act was lawful, tho' he refuſes to deliver them to me 


on Demand, he is not a Treſpaſſor ab Jnitto. Tr. 4 Ja. B. R. be- 
tween Walgrave and Skegnes. . 


7. Ik a Man rakes my Sheep Damage ſeaſant, and I tender him ſuffi- be if I 2 
cient Amends before the Impounding, and he retuſes it, and voy = 3 = 
| * 
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L OO Treſ paſs. 


for * a Beaſts to the Pound after, he is a Trelpaſſer ab Initio. 13 h. 
reſs, 

Diſtreſs is 7 b. 

tortious. 8 Rep, 145. in the 6 Carpenter's Caſe, and ſays that with this agrees 7 E. 3. 8. in th 
Maſter of St. Mark's Caſe; and that ſo is the Opinion of Hull in 13 H. 4. 17. b. is to be underſtood. 
which Opinion is not well abridg'd in Tit. Treſpaſs 180. , 


If the Lend, g. So if he, who has diſtrain'd, detains the Beaſts after Amends ten- 

or his Half der'd betore the Impounding, he is a Treſpaſſor ab Initio. 45 E 

comes to di- 1 +3, 
9. b. Contra Co. 8. Sx Carpenter. 147. 


ſtrain, and 

before the : 52 5 

Diſtreſs the Tenant upon the Land tenders the Arrears, a Diſtreſs taken for it is tortious. 8 Rep. 1 2. 
But if aſter the Diſtreſs, and before Impounding, it makes the Detainer, and not the Taking tortious 

if after Impoundinę, it makes neither the one nor the other tortious. 8 Rep. 147. , 


* To. 22 9. If a Serjeant of London arreſts J. S. at the Suit of J. D. upon 
pl 2. 5-C- a [Platt enter d in the Counter, upon which Arreſt J. S. renders Bail 
2 A to the Serjeant, and prays him to go to the Court of the Counter to ac- 
Cro. C1. cept the Bail, and the Serjeant retuſes it, pet Action of Falſe Impriſon- 
pl „. S. C. ment Di c Armis does not lie, but he is put to his Action upon the 

, Cale, for this does not make him a Treſpaflor ab Initio, the Cap- 
, tion being by lawful Proceſs. Tr, 6 Car. between $2/mz + ang 
adjudged ac- Percival. Adjudged B. R. Mich. 14 Car. B. N. beeween Lever 
cordivgly — and Bridger. Adjudged per Curiam in Arreſt of Judgment, in Cale 
2 Vent 96. gf a Batlif of another County. IJntratur. Tr. 24Car. Rot, 
Bca!y v. Where the Iſſue was upon the Refuſal; and the Court held cha ic 
Sampſon, Was + not the Office of the Bailiff ro take Bail, but of the Sheriff or 
Ventris 15 Under ⸗Sheritk. 


ſaid that 1 | 
the Sheriff upon Meſne Proceſs refuſes Bail, this does not make him a Treſpaſſor ab Initio, tho' he i; 
liable to an Action upon the Caſe; and cited the Caſe of Salmon v Percival. — o if the Sheriff detains a 
Man taken upon Meſne Proceſs after a Swperſedeas; Per Ventris J. 2 Vent. 96. cites Cro. E. 404. Strin- 
ger v. Stanlack, and Cro. J. 379. Withers v Henley. 

+ S. P. Agreed by all. Cro. C. 196 in the Caſe of Salmon v. Percival. 


10. [So] if a Capias for the Good Behaviour be directed to the She 
riff by the Juſtices or Aﬀile, and thereupon the Sheritt makes a War- 


rant to J. S. to take him who takes him accordingly, and the Party 


renders to J. 8. ſufficient Bail for his Appearance, and J. S. retuſcs ir, 
and keeps him in Priſon after, yet this does not make him a Tref 
See pl. 9.+ paſſor ab initio ; tor it was *not the Office of the Bailiff to take Bail, 
but the Sheriff himſelf ought to do it. PD. 10 Car. B. R. between 
Adams and Bailie, Pet Curiam, this being mov'd in Arreſt of Judg⸗ 
ment. Jntratur. I. 9 Car. Rot. 109. 
Cro. J.147. 11. If the Lord of a Manor that ought to have all Eſtrays there, 
pl. 6. Bag- takes an Eftray, and within the Year works it, he ſhall be a Treſpaſſor 
fav ab Inttio, becaule it is not lawful, and he comes to the Cuſtody ot 
S. C. adjudg- him by the Law. Y. 4 Ja. B. R. between Bag/haw aud GCallard, ad- 
ed accord- judged upon ODemurrer. | 


ingly.— 


Yely. 96. S. C,-——- Noy 119. S. C. reſolved accordingly. 


If a Man 12. Ik the Lord of a Fair hag uſed to have Toll upon every Sale, 

sede e. and for Man payment of the Toll the Lord ſeiſes one of the Beate 

ban, and fold, and works it, this makes him a Trelpaſſor ab initio. ich. 
7 A 

after threſhes 13 Id. B. er Hubard. 


them, by this 


he is a Treſpaſſer ; and if he diſtrains Cows, and after milks them, or a Horſe, and after rides upon 


it, he is a Treſpaſſer. Br. Treſpaſs, pl. 392. cites 22 E 4. 47. 


K 4.47 
June of Diſtreſs lawfully taken makes it a Treſpaſs ab initio. 1 Salk. 221. pl. 1. Hill. 2 W. & M. 
C. B. Gargrave v. Smith. S. P. by Veutris J. 2 Vent. 96. in Caſe of Bealy v. Sampſon. 


Br. Licence, pl. 17. cites 22 


13. ff 


Ll * 4 # oc aw 1 th A—_— — K 


It 


13. Jf the Cuſtom of a Vill be, char the Bailiffs of the Vill ſhall Cro. E 783. 
have 2 d. lor every Hide of every Sheep, Com, or Dr which ts Ae EE, 
{1(1'd within the lald vill, and for. Mon payment of it to feile the n b 
11623 ec. and alter che Bailitis do rake certain Hides tor Non- payment accordinsly : 
&c. and tann them, and convert them into Leather; by this thep are for by the 
Crelpaſſers av taitio; for tho they do it for Neceſſity, becauſe "is the 
ctherwite the Hives wauld putrify,, pet this will not ercule them, in- Pts. if 
almuch as the Oamage by the jSitrifying wilt be only to the Owner, and the ? 
aud not to them; tor they may have Action of Debt tar the 2d. . Marks ro 
;2. 43 El. B. B. between Dauncon and Reeve idjudg'd. = kvow them 


by are take 
away from the Owner, fo as he cannot have them ag:iv., But, per Popham, in ſome Caſts NG ep 
meadle with and u'e a Diſtreſe, where it is for the Owner's Benefit; as where one diſtrains Armour he 
may have it ſcour'd, to avoid Ruſt ; ſo if one diltrains Raw Cloth he may have ir fall'd, becauſe it is for 
the Owrer's Benefit; but tins Tanuing is a Mears of taking away the Thing itſeif. 


14. Ik upon @ Latitat à Warrant be made by the Sheriff to cer- Cro. C. 446- 
ttt Special Baths, td rake che Body of the Party mentton'd in the pl. Girl? 


telt, and they by Force thereof take Him, and J. S. a Stranger, 5 %% Gale. 


cones in their Aid, and by their Command, and after the Sheriff does judg d ac- 


nor make any Return ot the Wrir, pet no Sction lies againſt J. S. cordingly.— 


Who comes in Aid of the Batliſts, vecauſe his Act was lawful, and Jo. 38. pl. 


the Oekault ot the Shertlf in not returning the Writ hall not put! S. C. al- 


hun to JIrejuvice, and make him a Treſpaſſer ab imtio. Hill. 11 a. br 
Ct. B. A. between Giring and Allen ddjudg'd upon Demurrer, 8 
thar no Falte Impritonment lies agatnff J. S. whos came in did, for 
the Cause aforeſary, Intratur Tr. 11 Car. Rot. 539. ma 
15. But und)] it a dheriit takes J. S. Upon a Latitat, or other 
Ciias em Pracels ar my Suit, and by my he wing, and does not re- 
turn the V\ ric, a Fälſe Impriſonment does not lie againſt me, be⸗ 
catfe J have not done any Wrong, nor ts it my Default in not re⸗ 
türning che Writ, nor was J the Servant of the Sheriff in Delli⸗ 
very at the ric, and ſhewing of the Party to the Sheriff, Contra 


_- 


E. 4. 17. b. by Mayle. 


16. It a Sheri, upon a Fieri Facias to htm directed againſt J. S. Cro. E. 185, 


makes a Warrant to J. S. [R. S.] to execute the Writ, and he does it bl. 16. 8 C. 
arcordingly, and alter the Sheritf makes a Falſe Return, ({cilicet, that e 115 
che Writ cane rarde to him ec.) by which he himlelf is Treipaſſer ab vo 3 5. 
14119, yet this kalle Return ſhall not make the Bailiſt the Trelpaſſer, pi. 4:3. 
liätich as it was legally done by him; and by this Execution by Polke v. 
b Bail the Party, againſt whom it was executed, is diſcharged. PAR 
P. 31. 32 El. B. R. between Yarks, Planittif, und 4e au How, & P. goes 
Oelendants. Jer Curiam. But adzudg'd . 32 El. not appear. 


"x 


144. pl. 20. S. C. adjudg'd accordingly. 


17. Ik J. O. be d Searcher of Stuffs, and certain Strangers come ro WW 
e others as Servants to the ſad J. S. to ſearch and unpack the Stuffs, Fol 563- 
and pur it into che Dirt, by which it is much impair' d, though the TG L076 
Strangers did it without the Precedent Appointment, or Agree⸗ ngen an 
ment of J. S. vet if J. S. after approves the Seiſure, without any Al- Authority 
ſent ro the Abuſer, yet he ſhall be a Treſpaſſer ab Initio. Y. 8. Ja, e 
m the Ercheguer, &2b/or's Caſe. Per Curiam. ſhall not be 

| | i | | Treſpaſſe 
» initio, hut an Act ion on the Caſe lieth; yet for miſuſi ag an Authority in Lazy, Treſpls lieth ab — 
Lane 99. Gibſon's Caft”————S, C. ſupra, pl. 4. ; BY © 2-4 4 


18. Tf a Capias be directed out of an Inſerior Court to the Dicer of 
tie Court, ro rake J. S. and he takes him accordinglp, and does not 
return the Proceſs, he 18 a Treſpaſſor ab Initio, berauſe it 18 his aum 

| N +2937, nb Doekault, 


Treſpaſs. "Rot. 
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Treſpaſs. | 
Default, inaſmuch as he himlelf is the Officer who ought to return 
it, and is as Sheriff within this Jurtsdiction. Mich. 15 Car. 
B. R. between &-rke and Atkins. Per Curiam adjuvged upon De: 
murrer, upon an Impriſonment in the Þonour of Peverell, Jy. 
tratur Tr. 14 Car, Rot, 51. 3 

[19.] 8. Ik aCapias in Proceſs iſſues againſt J. S. and the Sherix 
takes him, and atter returns Non eſt Inventus, he is Treipaſſerab 
taitio, and Falſe Impriſonment lies againſt him. 8 E. 4. 18. 11h, 
4. 58. 
The Diver- [20.] 9. So if the Sheriff does not make any Return upon the ſai 
fry is e., Yrit, Falſe Jmpriſonment lies againſt him; for he is Trelpaſter ab 
ace? initio; for the Writ is Ira quod Habeas Corpus ejus at the Day of the 
and Capias Return hic in Curia. 16 I. J. 14. 3 I). 7. 3. b. 8 E. 4. 17. b. 9E. 
ad Satisfa- 4. 3. 21 D. 6. 5. 18 E. 4 9. b. Co. 5. Hoe go. 2 P. 6. 26. 
. 
for if the Capias in Proceſs be not return'd, the Arreſt is tortious; becauſe there the Intent of the Ar. 
reſt is, that the Party ſhall appear and anſwer the Plaintiff. Burin all other Writs of Execution, which 
are made by the Sheriff alone, if the Execution be duly made, it is good, tho' the Writ be not re- 
rurn'd ; unleſs in Caſe of Elegit, where the Extent is made by an Inqueſt, and not by the Sheriff alone, 
it is otherwiſe. 5 Rep. 90. Trin. 42 Eliz. in the Exchequer, Hoe's Caſe. And Ibid. 90. b. in x 
Nota of the Reporter, it is ſaid, that where the Words of the Writ of Fi. Fa. are Ita yuod Habeas 
Denarios &c. thoſe are only Words of Commandment to the Sherift to make Return ; the which if he 


does not do he ſhall be amerced, but yet the Execution ſhall ſtand in force Lane. 52. Trin. 7 Jac. 
in the Exchequer, in the Caſe of Doillie v. Joiliff. S. C. cited, and fame Diverſity taken. * 


[21.] 10. Upon à Capias in Proceſs, if the Sheriff makes his Warrant 

* Kelw. to the Bailitt of a Franchiſe to execute it, who Does it accordingly, 
86. b. and makes Return of the Body and Warrant accordingly to the Sheriff, 
and the Sheritt after does not return the Writ, yet this ſhall not 

make the Bailiff a Treſpaſſor ab initio, becauſe he has done his 

Duty, and no Oetault in him, and he is the Officer of the Fran- 

chile, and not of the Sheritt. 8 E. 4. 17. b. * 21 I), 7. 23. 

The Bailift [ 22. ] 11. [So] If a Captas in Proceſs be awarded to the Sheriff, 
8 and he makes his Warrant ro a Bailitt Errant, who is ſworn, and a 
vant, and known Bally within the fame County, to take hun, and he does it 
has no accordingly; it the Sheric atter does nor return the Writ, this 
Means to makes him a Treſpaſlor ab initio, becauſe he is but the Sheritt's 
— Servant, and theretore ought to be ſubject to the Tort done to the 
return the JÞarty, as his Maſter is. 20 D. 7. 13. f 21 Y. J. 22. P. 14 Car, 
Writ, and B. B. between How and Srockenbam adjudg'd, Intratur 19. 14 Cat. 
the Arreſt Not. 412. upon Demurrer. | 


made by the 
Bailift Av legal, and ſhall not be made illegal by the Sheriff's A& in not returning the Writ. See 
Cro. C. 447. Girling Caſe —— Jo. 378. S. C.——Per Powell J. upon a meſhe Proceſs the Bailiff who 
acts by a Warrant from the Sheriff is not liable in Treſpaſs, if the Sheriff does net return the Writ 
2 Vent. 95. 

+ Kelw. 86. b. 


[23.] 12. But in the ſatd Caſe, if the Bailiff Errant returns the 
Body and Warrant to the Sheriff, tho' the Sheriff does not return the 


Wrir, yet he is excuſed, 20 P. J. 13. b. by Read, and 21 0. 


7. 22. 
Cro. C. 446. [24.] 13. [So] If the Sheriff upon ſuch Proceſs makes ſpecial Bai- 
pl A +4 litts, and they take the Party, and the Sheriff does not return the VV rit, 
8. 8 ad- tho there be not any Default of the Bailiffs, yet they are Trel- 
judg'd, that p_ ab initio, becauſe they are but Servants to the Sheriff, and 
pa 1 y his appointment. Contra H. 11 Car, between Ging and Allen. 
Treſpaſſors Ber Curiam. 8 | 
ab initio, Jo. 378. S. C. adjudg'd accordingly.——— See pl. [22.] 11. Marg. 


(25.] 14. If a Man makes his Executors and dies, and after the 
Executors find, amongſt other Goods of their Teſtator, an 0blig:- 


tion, 


* % : 
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tion, by which their Teſtator was bound to J. D. and they thinking 
that the Obligation was dilcharged, becauſe the Day of Payment 
was paſt, break che Seal, they are Treſpaſſors ab initio, tho' they 
come lawtully to it, ſcillcet, by Trover. Hill. 11 Ja. B. between 
Higginbottam and Stoddard udjudg d. 5 

26. If a Man may ſufily the Taking at one Time, it cannot be tortious 
after without ſpecial Matter, as Miſademeanor after, as it ſeems. Br. 
Treſpaſs, pl. 311. cites 7 E. 4. 3. | 

27. The Defendant juſtified by Preſcription for 10 Load of Wood every 
Year to burn, and to Load to repair Pales between Michaelmas and Chriſt- 
mas, abſue hoc that he is guilty before Michaelmas, and after Chriftmas ; 
and the other ſaid that he cut the Day in the Declaration, abſque hoc 
that the Defendant and his Anceſtors &c. and travers'd the Preſcrip- 
tion, and if he expends it in other Purpoſes than in Burning or Repairing 
Pales, Treſpaſs lies; Quod nota the M:ſdemeanor after makes Treſpaſs to 
lie. Br. 4 er pl. 318. cites 10 E. 4. 2. 

28. It the Lord comes upon the Tenancy, and takes and chaſes awa 
a Beaſt, and impounds it, the taking ſhall be deem'd as for a Di/reſs ; 
but if he & Kl, the Beaſt, this ſubſequent Act is a Declaration of his In- p g 

. 22 2 » IF off * N 

tention ab Initio, and will make him a Treſpaſſer. 9 Rep. 11. a. Per Licence pl: 
Cur. in Dowman's Caſe, ſays with this accords 12 E. 4. 8. b. 28 L 7. cites 21 
H. 6. 5. | . 

29. If there be Lord, Meſne, and Tenant, and the Lord diftrains the 
Beaſts of the Tenant tor Rents &c. paid by Meſne, it the Lord will not 
ſuffer the Meſne to take the Beaſts of the Tenant out of the Pound, he is a 
Treſpaſſor ab Initio. 9 Rep. 22. b. in B. R. in the Caſe of Avowry, 
cites 13 E. 4. 6. a. b. 

zo. It one takes a Diftreſs Damage feaſant, and drives it into another So if ſuch 
Crunty, and there ſells it, this makes him a Treſpaſſor ab initio. And. Rs 
65. pl. 139. Mich. 23 & 24 Eliz. Pleadall v. Knap. ken Kos 


| | | Rent Ser- 
vice, be miſuſed. But quære if a Diſtreſs be taken for a Rent charge, and be miſuſed. Perk. S. 191. 


31. Detainer in his Houſe of one who comes there voluntarily is a 
Caption; Per Coke Ch. J. and Croke J. Roll. Rep. 241. Mich. 13 Jac. 
B. R. in Caſe of Withers v. Henley. 5 | 

32. It the Sheriff has not any Writ, and makes a Warrant to J.D. to 
arreſt J. S. an Action lies tor J. S. againſt J. D. for this Arreſt, and 
againſt rhe Sheriff likewiſe ; Per Jones J. Jo. 379. pl. 9. Hill. 9 Car. 
B. R. in Girling's Caſe. 

33. Action of Battery againſt a Conſtable, who had made a Search in 
the Plaintiff's Houſe for foley Goods, by Virtue of a Fuftice of Peace his 
Warrant, to ſearch in all ſuſpicious Places; and upon the Evidence it ap- 
peared the Defendant in this Search did pull the Cloaths from off a Woman's 
Bed, then in her Bed, to ſearch under her Simock ; And this was holden to 
be a Miſdemeanor in the Conſtable, and all wich him, and did make all 
cheir Proceedings in this Place illegal from rhe Beginning. Summer 
\tſiſes 1636. Coram Barkley J. Clayt. 44. pl. 16. Ward's Caſe. 

34. It one impriſon'd be detained by the Gaoler for not paying unreaſon- 
„e Fees, it ſeems that this does not make it a Falſe Impriſonment ab 
lnitio. Skin. 50. Trin. 34 Car. 2. B. R. in Caſe of Elliot v. Beſey. 

35. In Battery and Impriſonment the Detendant juſtified by Attach- 
ment out of Chancery, that the Sheriff after Delivery of the Writ to 
him made his Warrant to him 27 May, by which he took the Plaintifl 
the ſame Day, and traverſed all Time before the Warrant or after the 
Return of the Writ. The Plaintiff maintain'd his Declaration and tra- 
verſed that the Writ was deliver'd to the Sheriff before the Battery and 
impriſonment. The Detendant rejoin'd that before Return of the Vrir 


he was deliver'd to the Sheriff, viz, on the ſaid 2) May, and that before 
dne 
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the Arreſt he had no Notice ot its not being deliver'd to the Sheriff. 
The Plaintiff ſur-rejoin'd, that before the Arreſt the Writ was not deli. 
ver'd. to the Sheriff. . The Defendant rebbutted as before, that he had 10 
Notice &c. Et de hoc ponit ſe &c. Upon Demurrer, judgment was given 
tor rhe Defendant ; For 1. It is not material whether the Wrir be deli. 
ver'd to the Sheriff before the Warrant and Arreſt or not, fo long as in 
Rei Veritate there is a Writ which warrants the whole. 2. There be. 
ing a Writ and a Warrant thereupon, the Bailiff ſhall not be charged 
tor the executing it; tor he was neither privy nor had Notice of the 
Time of its Delivery to the Sheriff, and he has tender'd an Iſſue of No. 
tice, which the Plaintiff has refuſed ro accept. 3 Lev. 93. Mich, 34 
Car. 2. C. B. Osborne v. Brookhouſe. | 

Nod 236. 36. A Fieri facias was awarded againſt T. 7e/fed 27 April, and after. 
T * 4 JG wards, viz. the 28th of April, he became a Bankrupt, and the 2915 of April 
8 pP. 1 the Sheriff took the Goods by V irtue ot the Fer? facias; atterwards an E. 
not appear. Tent iſſucd out of the Exchequer, whereby the Goods are taken out of the She. 
—2 Vent. riff's Hands ; After which the Commiſſioners of Bankruptcy make an Aljuan- 
169. 3 ment to the Creditors, and the Az nee brings Treſpals againſt the Offers, 
15 3 che who took the (Foods by Virtue of the Extent. The Court were of Opinion, 
S. C. and that a Conſtruction thould not be made to make the Officer a Treſpaſſer 
mentions the by Relation; for the Taking was lawtul at the Time, and Bally and 
Judgment Bunning's Caſe in Siderfin was agreed per Holt and Dolben ; judgment 
„ our for the Defendant Niſi. Comb. 123. Trin. 1 W. & M. in B. R. Lech- 


does not mere v. Thorowgood. 


otherwiſe | | 
appear there. Show. 12. Paſch. 1 W. & M. in B. R. the S. C. And the Court was clear that 
Treſpaſs lay not againſt the Officers, tho“ Trover would againft the Party. And Judgment for the 
Defendant. | 


37. Where it is apparent to the Officer, that the Cauſe of Aion are 
out of the Furiſdittion, he is a Treſpaſſor by executing it: Otherwiſe 
where it is not apparent. 1 Salk. 202. pl. 5. B. R. Lucking v. Denning 


5 


— — — 
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A Ha) Treſpaſs. Fuſtrfrcation by Officers. Proceſs. Exe- 


Fol. 564. | | i F 
LY: cution. What Things done in Execution of Proceſs may 


be juſtified. 


1. JF the Shrriff arreſt J. S. upon a Latitat, and he eſcapes, the She 
ritt cannot enter into the Houſe of J. D. and there break a Cheſt 
of J. N. after Demand of the Keys, to ſeek his Priſoner there, upon In- 
formation that he was fled into the ſaid Houſe : But he ought to take 
it upon him that he was in the Cheſt; For otherwiſe the Sheriff upon 
ſuch Pretences may ſearch the Hauſes of all Men within the County. 
H. 1 Car. between Bennet and Gray ddjudged, the Declaration being 
that he was intorm'd that he was in the laid Houſe xc. This is en 

ter'd Mich. 22 Ja. B. R. Rot. 155. 8 
2. J'reſpaſs of Goods taken &c. the Defendant juſtified as Officer, le 
cauſe A. recyvered againſt N. N. 101. at B. in a Fair in the Court of Pie. 
powders, and he did the Execution, and fold the Goods, and delivered 
the Money in Execution, and admitted for a good Plea, Br. Treſpaſs, 

pl. 244. cites 22 Aff. go. | 

„S. P. Br; 3- It Recovery in Aſſiſe is had in Ancient Demeſne of Land and Dama- 
Treſpaſs, pl. ges after a Fine thererf levied at Common Law, fo that the Land is made 


403. cites Frank- free, yet the * Officer who ſerved the Execution for the Damages te- 


: * » 
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” rad js the Aſſiſe, ſhall not be blamed, nor the Lord who held rhe Plea, cho i Attus Cu- 


5 L | | $ * 


"nſance of the Fine; Quod nora. Br. Office & Off. pl. 6. cites » ton, pl. 26. 
H. 4. 27 | | cites S. C. 
| Br. 


Gage Deliverance, pl. 3. cites S. C. 


In Replevin of taking Beaſts, it is a good Juſtification that A. re- Br. Execu- 
nerd certain Land and Damages in Ancient Demeſue, and that he is Baj- "> pl * 
77 and by Precept direfed to him he made Execution, viz. he ſold the «at Roa My 
Beaſts and deliver d the Money to the Plaintiff in Execution. And contra to the 
1 good Juſtification ; tor a Juſtification is to excuſe the Defendant of Opinion of 
Tort only, and not to have Return of the Beaſts ; but Avowry or Co- 4 H. 6. 17. 
nuſance is to have Return Quod nota diverſitatem. And ſo ſee that it is 
admitted that Bailiſt in Ancient Demeſne may fell the Beaſts to levy a Sum 
to make Execution; Contra it was ſaid in other Court Baron, which is not 
ancient Demeſne. Br. Juſtification, pl. 13. cites 7 H. 4. 27. 

5. In T reſpaſs the Detendant uſtiſied by ſhewing the Land to the Sheriff 
o make there the View to the Demandant in a Writ of Formedcn brought by 
this Defendant againſt this now Plaintiff'; and the Plaintiff ſaid that De 
ſon tort demeſne abſque tali Cauſa, and the Defendant ſaid that ſuch 
Cauſe, Priſt. &c. Br. De ſon tort &c. pl. 26. cites 10 H. 6. 8. and 
Firzh.. tit. Iſſue. 60. Brooke adds Nota, that it was of a Houſe; and he 
{aid that he found the Doors open and enter'd and made the View. 

6. It in Præci pe quod reddat the Court awards a Cape by which the Sheriff Br. Juſtifica-- 
erreſts the Tenant; he ſhall not have Falſe Impriſonment tho? they amend tion, pl. 1. 
the Proceſs after into Grand Cape; for the Act of the Court ſhall not Pre- tes 8. C. 
judice the Party who ought to be obedient to the Commands of the Court. 

Br. Conſpiracy, pl. 1. cites 20 H. 6. 5. 

7. Treſpaſs quare Clauſum fregit &c. the Defendant juſtified becauſe Fr Land 
the Plaintiff was amerced in the Court Baron of F. F. &c. and he by Com- which lies 
mand of the Court enter d, finding the Houſe and the Cloſe open, and took for * 


Diſtreſs. And a good Plea, without ſaying How the Cloſe was incloſed or incloſed a- 
ben. Br. Treſpaſs, pl. 439. cites 16 H. J. 14. | gainſt every 


one who has 


no Intereſt there; and his Writ ſhall = Clauſum fregit, and the Precept in the Curt Baron is good by 
Parol, Br. Treſpaſs, pl. 439. cites 16 H. 7. 14. | 


8. Treſpaſs for breaking his Houſe ; The Defendant jy/ti/es his Entry 
Vrtute Warranti of the Sheriff upon a Fieri Facias to levy ſuch a Debt De bonis, 
& catallis gue fuerunt Philippi Biſcop Teftatoris ; tempore mortis in manibus 
Lucretiæ Biſcop his Executrix; and ſays, That the Executrix was in the 
Plaintiff*s Houſe cum bonis ſuis, and for that the Door ſtood open, he enter'd 
to levy that Debt &c. And it was thereupon demurred, and adjudg'd 
to be an ill Bar; becauſe he does not allege that Bona Teſtatoris were in 
the Houſe but Bona propria Executricis, which were not liable to Exe- 
cution ; but if Bona Teſtatoris had been there, it was conceived that the 
Entry had been juſtifiable. Wherefore it was adjudg'd tor the Plaintiff. 
Cro. E. 159. pl. 30. Paſch. 42 Eliz. in C. B. Biſhop v. White. 

9. By the Common Law no Houle can be broken by the King's Officer 
at the Suit of a common Perſon (but otherwiſe at the Suit of the King.) 
But by the Statute of 22 Fac. of Bankrupts, Commiſſioners may break the 
House of the other for Bebt of the Debtor; And if Bankrupts convey their 
Gods to a Neighbours Houſe, the Commiſfioners cannot, but the Sheriff may, 
break the Houſe, becauſe he is a ſworn Officer of the King. The Com- 
miſſioners may break the Booth or Ship of the other to come at the Bank- 
rupt's Goods. Per Mr. Barchdale Lecturer of Lincoln's Inn in Lent 1627. 
D. 36. b. Marg. pl. 41. 5 | 

10. Sheriff on a Fieri Facias may break the Door of a Barn, without Re- 
queſt, to take Goods in Execution, unleſs the Barn is adjoining and Par- 
cl of the Houſe, Sid. 186. pl. 11, Paſch. 16 * 2. B. R. Penton v. e 

91 | 11 
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11. If there be a Diſſeiſor of 4 Manor, and a Recover is tha &. 
Baron, the Officer may well juſtity executing the Proceſs ; for he th * 
in Poſſeſſion is Dominus pro tempore. Freem. Rep. 204. pl. 207, Ty 18 
1675. Ward v. Bent. Mich. 


—ä— 


(Ha. 2) Treſpaſs faſtiable. | Entry into Land 9. 
Houſe. ] | 


I, 11 a Yan ſeiſed of Land in Fee has certain Loads of Timber 

upon the Land and dies, his Executor may juſtify the Ent 

into the Land to take the Timber. 9 I, 6. 11. 

2. So if the Executor ſells it to another, the Vendee may jugir 

the Entry into the Land to take the Timber. 9 0. 6. 1x. 

3. Ik a Pan has a Piſcary in another's Soil, he may juſttfy the Put. 

ting the Pales in the Soil, or doing other Thing. 20 H. 6. 4, 

2 Roll Rep. 4. Jf certain Perſons unknown, tn a felonious Manner, came into 
* 8. . ac my Garden, and eradicate and pull up certain Apple and Pear Trees 
8.C. Cd and carry them away into the Houſe of J. S. and the Common Voice 
and adjudg'd being that the ſaid Trees are in the Houle of J. S. pet J cannot Juſtify 


accordingly. my Entry into the faid Houle to take the ſaid Trees, inaſmuch a; 
5 ago Ja the ſtealing thole Trees being anner d to the Frankcenement, was 
4 not Felony, but only a Treſpaſs; and ſo the Cale is no other; but 
Noaks. — that if the Trees had been taken by a Treſpaſſor and put into the ſan 
So if A. take oliſt, then it had not been lawfi! for me to take them without he. 
my Horie, ing a Treſpallor by my Entry, Mich. 16 Ja. B. R. between Higgins 
him tothe and Andrews, udjudg d upon a Demurrer. 

Land of B. F. But otherwiſe it had been, it the ſtealing of the Thing had been 
tis not law- Felony, and I had upon freſh Suit taken it in his Houſe, this had heen 


ful tor me to juſtifiable in a Treſpaſs againſt me. Mich. 16 Ja. B. K. in the ſai 


in es” ; 

the Land Cale of Higgins and Andrews, per Curiam agreed, 
and take 

him. But if A. feloniouſly ſteals my Horſe, and carries him into B's Land, then J may juſtify my Entry 
into the Land, and retake him. 2 Roll Rep. 55. Higgins v. Andrews. — If A. cuil carry my Horſe int 
bis Stable, I may juſtify my Entry into his Stable to retake him. Bur in the Caſe above, the Trees were 
earried away by a as a Per Doderidge J. S. C. 2. Roll Rep. 56. cites 21 H. 6. 30.——If A takes 
wrongfully the Goods of another, and carries them into A's own Land, the Owner may takethem thence: 
But not out of the Land of a Stranger. But in no Caſe a Man can enter within my Door to take his Goods, 
Per Chamberlain J. 2 Roll R. 208. in Caſe of Maſters v. Poolie. Becauſe every Man's Houle is 
his Caſtle, into which another cannot enter without ſpecial Licence. Godb. 283. pl. 403. Mich, 18 Jac. 
B. R. in Pollye's Caſe. 


6. Treſpaſs by a Chaplain of a Chamber broken, and Gold Rings taken 
and carried into London; the Defendant ſaid, that in London is a Cuſtom - 
uſed, Time out of Mind, that when a Chaplain has a Feme in his Cham 
ber, of whom a Man has an ill Suſpicion, that Man fhall come to the Conſt - 
ble of the Ward, or to the Beadle, and enter the Chamber and ſearch ; and 
that he was related to ſuch a Feme, and deliver'd the ſame Rings to the Fun, 
who brought them to the Chamber of the Chaplain, and there the ſaid Chap- 
lain detain'd the Feme and the Goods by a great Time by which he and the 
Beadle enter'd the Chamber and ſearch'd and found the Goods, and carried 
them away, as lawfully he might, Judgment, if Action of the Goods or 
breaking the Chamber ought he to have; and becauſe the Plaintiff by 
Poſſeſſion of the Goods tor the Time had Property, therefore it was held 
a good Plea to the Goods, and to the breaking; quod nota, that this 13 
Colour in itſelf. Br. Treſpaſs, pl. 74. cites 2 H. 4. 12. 


1, It 


Treſpaſs. 
9 It a Vicar has Offerings at my Houſe or Chapel, he cannot by Colour 
thereof break my Houſe or Chapel to take them out &c. Br. Treſpaſs, 
pl. 77. cites 2 H. 4. 24. | 

8. In Treſpaſs, the De/endant ſaid that the Plaintiff diffrain'd his 
Beaſts, and he ſucd a Replevin, and came with the Sheriff to ſhew him the 
beaſts, which is the ſame Treſpaſs Cc. Judgment Si Actio, and the De- 
tendant imparl'd. Br. Treſpaſs, pl. 11. cites 3 H. 6. 37. | 

9. In T reſpaſs the Defendant juſtified, becauſe J. S. was ſeiſed, and * S. C. and 
deviſed it to the Plaintiff for Life, and that the Defendant ſpould ſell the 5 cited 11 
Rever/ſion & c. and that he found the Door open, and entered to ſee if there in Liford's 
was any Waſte, and to ſee the * Value of the Houſe to ſell it, and a good Caſe ; quod 
Plea ; and tis there granted that ſuch Entry is lawful to ſee it Waſte be fuit conceſ- 
done, bur he cannot break the Door nor Windows to enter, Per quod — per tot. 
che Plaintiff replied that he broke the Door and Windows, and the other 8 1 5 
contra. Br. Treſpaſs, pl. 16. cites 9 H. 6. 29. 


is bound to 
repair a 
Bridge, he may come upon the Land of any one that adjoins to the Bridge to repair the Bridge, and this 
without Licence of them. Br. Treſpaſs, pl. 260. cites 43 Aſſ. 37. Per Knivet Ch. J. 


10. In Treſpaſs for Breaking his Cloſe and Hunting, Defendant pleaded Br. Juſtih- | 
Me guilty to the Hunting; and to the Breaking he ſaid that a Variance was cites & E. 3. 
between him and the Plaintiff for a Gorce, and he ſaw him Hunting in his E Za 
Park, and entered bythe Gate, which was open, to ſhew him his Evidence to the 
Gorce, which is the ſame Breaking &c. and a good Juſtification by all the 
Juſtices 3 Quod nota. Br. Treſpaſs, pl. 23. cites 20 H. 6. 37. 

11. It Trees are blown down by the Wind, it is no 'Treſpaſs to enter But if a 
the Land into which they are blown down to take them, Lat. 13. Per er 35 . 
Crew Ch. J. in Caſe of Millen v. Hawery, cites 6 E. 4. 7. ee fed 

* 


own Land, 


which fall 
into another Man's Land, and he goes and takes them, Treſpaſs lies; Per Crew Ch. J. Lat. 13. cites 
6 E. 4. 7. | : 


12. If a Man takes my Goods, and puts them upon his Land, I may en- S. P. Per 
ter and rerake them. Contrary upon * Bailment of Goods; Per Littleton. vo nr 
Br. Treſpaſs, pl. 186. cites 9 E. 4. 35. ie" 


one Caſe it 
| | is Tort, and 
in the other not. Br. Nuſance, pl. 14. cites S. C. 
* When a Man bails Goods to another to keep, it is not lawful for him, tho' the Doors are open, to en- 
ter into the Houſe of the Bailee, and to take the Goods, but ought to demand them; and if they are 


"page to bring Writ of Detinue, and to obtain them by Law. Br. Tre ſpaſs, pl. 208. cites 21 
J. 13. | 


13. A Man may break a Houſe to take a Felon, or for Suſpicion of Felony. 
Contra of Debt or 'Treſpaſs. Br. Treſpaſs, pl. 330. cites 13 E. 4. 8. 

14. If 2 are fighting in a Honſe, J may juſtify Entry into the Houle 70 
part them, becaule it 1s for the Preſervation of the Peace, which 1s a Thing 
that concerns the Commonwealth; Per Yaxley, quod Frowike Ch. ]. 
conceſſit. Keilw. 46. b. pl. 2. Mich. 18 H. J. Anon. 

15. If Beaſts are Damage feaſant in the Lands of another, a Stranger can- 
not juſtify entering into the Land to turn them out, upon a Pretence that 
it is to the Advantage of the Owner of the Land; for it prevents the 
Owner from taking the Benefit of diſtraining them for Satisfaction of the 
Damage ; Per Frowick Ch. J. Kelw. 46. b. Mich. 18 H. 5. 

16. In Treſpaſs of Breaking a Cloſe, Per Rede, it is not lawtul 70 ſay 
that the Defendant had Timber lying there, and came to ſee his Timber. Br. 

Treſpaſs, pl. 208. cites 21 H. 7. 13. | 

17. It my Beafts are in another's Land Damage feaſant, I cannot juſtify But it aro- 


to hk | N ther chaſes 
N to rechaſe them; Per Rede Ch. J. Br. Treſpaſs, pl. 213. cites 83 
1 H. J. 2), | to the Land 
of J. N. I 


may enter and rechaſe them; for the Tort commenced in another Perſon; Per Rede Ch. J. Br. Treſpaſs, 


Fl. 213. Cites 21 H.:. 27. 


18. In 
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Le. 266. 18. In Treſpaſs for entring his Houſe, and taking his Goods, the De 
pl. 358. S. C. fendent pleads that the Goods were B. 3, who ſold them to the Defendant 
Þ t adjorna- 4 that he came to the Houſe, and demanded them, and the Plaintiff | 
K. ; my watt oy eee | te 
ing abſent, his Wife licencd him to enter and take them; whereupon he 
entred and took them. And upon Demurrer it was adjudged ill, it nor 
appearing how the Goods came, viz. either as Treſpaſs &c. and there. 
fore cannor enter of his own Head, and the Licence by the Wite Was 
not ſufficient ; but Gawdy contra; tor it may be intended the Goods 
were there by the PlaintitF's Licence, and then he might well enter and 
_ them. Cro. E. 245. pl. 3. Mich. 33 & 34 Eliz. C. B. Taylor v. 
Fiſher. | 
All. 35. S. C. 19. In Treſpaſs Quare Clauſum fregit, and taking of a Gelding, the De. 
adjudged fendant pleaded that he, for Fear of his Life, and Wounding of 12 armeq 
u ve Tali. Men, who threatned to kill him if he did not the Fatt, went into the Hou 
cation, and Of the Plaintiff, and took the Gelding. 'The Plaintiff demurr'd to this Plea: 
the Defen- Roll J. This is no Plea to juſtity the Defendant; for I may not do x 
Aant has Re. 'T'reſpaſs to one for Fear of Threatnings of another; for by this means the 
medy againft party injured ſhall have no Satisfaction, for he cannot have it of th 
thoſe that JJ "ay . E 
compelld. Party that threatned; therefore let the Plaintiff have his Judgment. Sty. 
52. Mich. 23 Car. Gilbert v. Stone. 
20. If Tenant at Will ſows the Land, and then determines his own N; 
he cannot break the Hedges to carry away the Corn. Vent. 222. Trin. 
24 Car. 2. B. R. in Caſe of Perrot v. Bridges. 
21. If the Sheriff upon a Fieri Facias ſells Corn growing, the Vendee 
cannot juſtity an Entry upon the Land to reap it, until fuch Time as th 
Corn is ripe ; Per Twiſden. Vent. 222. in Caſe of Perrot v. Bridges. 


(H. a. 3) Retaking Goods &c. Jaſtiſſable, in what Cafes. 


1. Reſpaſs. If a Man ſeiſes an Ox &c. to the Uſe of the King, be 
who has Property cannot re-take it. And ſo it ſeems that the 
King may be intitled to a Chattle by Seiſure, or otherwiſe, without Ot- 
tice, as appears by this Caſe. See the Book. Br. Treſpaſs, pl. 375. cites | 
'H:.39 E. 3. 
2. "If a Man takes my Swan's Eggs, which after produce Cygnets, the 
firſt Owner may take the one and the other; per Fairfax. Br. Treſpals, pl. 
323, Lites 12 £44. 5; 
So where ' 3. So if a Man takes my Mare or Cow, which after produces a Fole of 
AM 2 Calf, the firſt Owner may take them; Per Fairfax. Br. Treſpaſs, pl. 
e e, cites 12 E. 4. 4. 5. | 


evhich pro- La ; | 
duced Piegs, the Owner brought Replevin of both, and recover'd Damages for both ; Per Littleton. 


Br. Treſpaſs, pl. 323. cites 18 E. 3. 48. 


*Tis agreed 4. Where 4 Thing may be known, the Owner may retake it, 2% anther | 
: = . . . F 
Clvilians® Thing be mix d with it. Br. Property, pl. 23. cites 5 H. J. 15. . 
that in all Caſes where the new Form may be reduced to the former State, the Property remains to hin 
who hath the old Subſtance ; bur otherwiſe not. Arg. Raym. 329. in Caſe of Bambridge v. Barts, 
and ſays, that with this agrees 16 H. 7.16. pl. 6. Mo. 19. pl. 67. | 


S.P. Arg. 5. As in Treſpaſs of Shoes and Boots taken, the Defendant ſaid, that | 
Raym. 329: he was pg d of 3 Dickers of Leather, and baiPd them to M. S. who ga" 
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5 the Plaintiff „ who made thereof Shoes and Boots, and the Defendant re- in Caſe of 


;00k them; and rhe Re-raking good and lawful, tor the Nature remains. 1 

Br. Property, pl. 23. cites 5 H. J. 15. v. Bates. 
6. Ho where a Man takes Cloth, and makes thereof a Robe, the Owner But Veo 

may retake it; for the Nature is not chang' d. Br. Property, pl. 23. made into 


Cloth can- 
cites 5 H. 7. 15. | | not be re- 
taken. Arg. Raym. 329. in Caſe of Bambridge v. Bates. 


J. So of Iron made into a Bar. Br. Property, pl. 23. cites 5 H. But Iron 


made into 
7. 15. | | 2855 an Anvil 
cannot be retaken. Arg. 2 Brownl. 114. in Caſe of Croſs v. Weſtwood, 


g. But, per Cur. where Grain is taken, and made into Malt, or * Mo- * If a Man 
hey taken and age into @ Cup, or f a Cup made into Money, theſe cannot we - _— 
be taken; for Grain cannot be Rnown one from another, nor one Piece of en 


Money trom another. Br, Property, pl 23. cites 5 H. J. 15. . 


3% wner 
| cannot retake it, by ſome. Br. Property, pl. 23. cites 5 H. 3. 15. 
+ Plate alter'd in Faſhion may be retaken, but not if converted into Coin. Arg. 2 Brownl. 114. in 
Caſe of Croſs v. Welt wood, 


9. And it a Man takes Timber, and makes thereof a Houſe, this cannot But if a Man 
be retaken ; for the Nature is alier'd into Franktenement. Br. Property, _— an 
pl. 23. cites 5 H. 7. 15. 8 

OBEY | | into Timber, 
yet the Owner may retake it; for it may be known. Br. Property, pl. 23. cites 5 . 7. 15. S. C. 
cited Arg. 2 Brownl. 117, 118. 

In Treſpaſs &c. the Defendant juſtißed under a Leaſe, and that afterwards A. enter d, and cut down 
Trees there growing, and made them into Timber, and brought it on the Land <vhere the Treſpaſs was ſuppoſed, 
and gave it to the Plaintiff; whereupon he (the Defendant) enter'd on the ſaid Land, and retook his Timber. 
Upon a Demurrer to this Plea it was objected, that by making them into Timber the Defendant could 
not know it to be his Tree, and fo the Property alter'd ; but adjudg'd, where any thing is wrongfully 
taken, and alter'd in the Form, yet if that which remains is the principal Part of the Subſtance, then 
the Notice is not loft, and therefore if he ſaws them into Boards he may retake them ; bur if they are 
fx'd upon the Land, or a Houſe be made of the Timber, it is otherwiſe. Quære, The Houſe now is 
the priacipal Subſtance. Mo. 19. pl. 67. Mich. 2 Eltz. Anon, 


10. It a Man takes Fiſh, he who has the Water may retake them; per 
Keble. Kelw. 3o. a. pl. 2. Mich. 13 H. 7. 
11. Treſpaſs tor breaking his Cloſe, Er guedam averia ibidem exiſt- 
ent? cepit & aſportavit. Detendant pleaded, that the Cattle were his own 
Goods, and that F. F. took the Cattle by Wrong, and put them into the 
Plaintiff*s Cloſe by the Plaintiff*s Aſſent; and the Defendant finding them 
there, took them &c. The Court held the Plea good; tor the Plain- 
tiff does not aver the Property ot the Beaſts to be in him, bur ſays only 
Quzdam averia. And when the Beaſts are taken from him by Wrong, 
and are ut out of his Poſſeſſion by his own Delivery, he may juſtity the 
Taking of them in any Place where he finds them. Cro. E. 329. pl. 3. 
Trin. 36 Eliz. B. R. Chapman v. Thimblethorp. 4p "EL WS 
12. A. lends a Horſe tor Hire to ride to D. and within the Time the pl. 8.8 * 
Horſe is lent, for A. meets the Rider at a Place further diſtant than D. adjudg'd 
yet A. within the Time can't ſeiſe his Horſe; for the Perſon that hired accordingly. 
him has a good ſpecial Property tor the Time he hired him tor, againſt Bron! 


all the World. And if he mituſes the Horſe in riding to any other BAS 


ge adjudg'd; 
Place, that is to be punith'd by Action on the Caſe, and not by ſeiſing 4 >Sk to 


— Horſe. Yelv. 1172. Hill. 7 Jac. B. R. Lee v. Atkinſon and be taken 
rook, | 


from Yelv, 


172. 


6 0 14. Milk 
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13. A. found the Goods of B. and baild them over to C. for Money . 
in that Caſe the Owner may zake them again; Per Doderidge J. Arg. 
3 Bulſt. 15. in Caſe of Maller v. Hanger, cites 22 E. 4. 5 
134. Milk made into Cheeſe cannot be retaken; Res Corruptæ & Tranſ. 
formatæ abeſſe videntur; A Thing ariſing from the Parts is not any of 
the Parts. Arg. Raym. 329. in Caſe of Bambridge v. Bates. 

15. A Maſter if a Ship may keep the Goods till he be paid his Freig i, 
but if he once parts with the Poſſeſſion of them, he can't retake them. 
Per Holt Ch. J. 12 Mod. 511. Paſch. 13 W. 3. B. R. Anon. : 

16. It A. makes a Bill of Sale to B. a Creditor, and afterwards to C. an- 
other Creditor, and delivers Poſſeſſion at the Time of the Sale 20 neither; 
and after C. gets Poſſe//on of them, and B. takes them ont of bis Poſſeſſoy 
C. cannot maintain Treſpaſs, becauſe the fr/# Bill f Sale is fraudulent 
againſt Creditors, and ſo is the ſecond; yet they both bind A. and B's ig 
the Elder Title, and the naked Poſſeſſion of C. ought not to prevail 
againſt the Title of B. that is prior, where both are equally Creditors 
and Poſſeſſion at the Time of the Bill of Sale is deliver'd over to eh 
ther; Per Holt Ch. J. 2 New Abr. 606. Baker v. Loyd, cites Trin. 
1706. | 


(H. a. 4) Pla good. In Treſpaſs for taking or retaking 


Goods. 


1. IN Treſpaſs of Gods and Chattels, the Plaintiff ſhall not count of 
Monies taken; for he ought to have had a ſpecial Writ, Br. 
Count, pl. 90. cites 34 E. 3. 23. | 

2. Treſpaſs of Corn carried away. The Defendant ſaid that he was ſeiſed, 
and leaſed to W. N. for Life, who dicd, and the Defendant entred and ſywed 
the Land, and we came, and cut and carried away, and awarded a good 
Plea ; and therefore it ſeems that this is Colour in itſelf. Br. IT reſpaſs, 
pl. 114. cites 38 E. 3. 28. h ag” 

3. Treſpaſs of Trees cut and taken, Per Finch, You yourſelf gave them to 
us, and a good Plea, Br. Treſpaſs, pl. 394. cites 42 E. 3. 23. 

4. If I recover Damages, and the Sheriff delivers to me your Goods in Exe 
cution, you cannot have Treſpaſs againſt me; tor I am no Tranſgreſſor; 
Per Finchd. & tot. Cur. Br. Treſpaſs, pl. 48. cites 44 E. 3. 20. 

5. Treſpaſs of raking of Goods; the Defendant ſaid that they were caſt 
into the Sea by Tempeſt, and the Defendant took and kept them, and when 
he came to Land he bailed them to the Servant of the Plaintiff to his Uſe, al- 
ſque hoc that he took other Goods, or in other Manner, and admitted tor a 
good Plea ; theretore Quære of the Vi & Armis. Br. Treſpaſs, pl. 54. 
cites 46 E. 3. 15. 


eee is no Plea, without traver/ing the Taking in Middleſex; Quod nota. Br. 
at D. in the 


County of S. Treſpaſs, pl. 89. cites 11 H. 4. 3. 4. 
the Defen- WT i 
dant juſtified by Gift of the Plaintiff at London, by which he took them in the County of S. and a good Plea; 
the Plaintiff ſaid that at the Time of the Giſt he clas within Age, and a good Replication. Contrary it the 
Infant had delivered the Goods to the Defendant; for this is a good Excuſe in Action of Tretpaſs, but the 
Gift is void. Br. Treſpaſs, pl. 150. cites 22 H. 6. 3. 


. Treſpaſs of a Mare, the Defendant juſtified as Diftreſs for Rent o 
A. of whom the Land is held, and the Defendant at the Deſire of the 1117 
| tl 
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tiff intreated A. ſo that the Diſtreſs was re-deliver'd to the Plaintiff, upon 
(undition that if the Plaintiff did not pay the Rent by ſuch a Day, that he 

frond re-take the Diſtreſs &c. and he did not pay &c. by which he re- 
| took it and re-deliver'd it to the Plaintiff, and admitted tor a good Plea 
without Argument. Br. Treſpaſs, pl. 410. cites 10 H. 6. 3. | 

8. Treſpaſs of Goods taken. The Defendant ſaid, that the Plaintiff So elſewhere 

at D. in the County of C. ſold it to F. N. by which he took it, as lawtully he 4 a Gift. 
might, as Servant to F. N. the Vendee, and by his Command; and ad-, Treſpaſs, 


mitted for a good Plea, Nota. Br. Treſpaſs, pl. 124. cites 19 H. 5 


„. | 
: 9. In Treſpaſs the Defendant ſaid, that the Property of the Goods was 
in F. N. who made the Detendant his Executor, and died, and we took as 
Exceutors, and gave Colour to the Plaintiff as Executor, where he is not 
Executor &c. which is the ſame Taking, and a good Plea. Br. Treſ- 
paſs, pl. 126. cites 19 H. 6. 12. N | 
10. In Treſpaſs of Goods taken in C. it is a good Plea, that the 
Plaintiff” baild them to him at D. to bail them over, which he has done ab- 
ſqze hoc, that he is guilty of the Carrying away at C. and a good Plea; 
Per rot. Cur. and yer C. and D. were 1n one and the ſame County. Br. 
Treſpaſs, pl. 3$6. cites 19 H. 6. 43. . 
11. Treſpaſs of Battery of his dervant, per quod ſervitium Servientis Where a 
ſui præd icti &. The Defendant ſaid, that he was retain'd with him Man has 
belore he bear him, and departed and came to the Plaintiff. And yet it beef 
ſeems that it is no Plea; for He cannot retake him, nor beat him, without who departs 


Requeſt to his ſecond Maſter. Br. Treſpaſs, pl. 139. cites 21 H. 6. from him, 


8. 9 he cannot 
rk take them, 


and bring them back by Force, nov put his Hands upon them to bring them back ; but he may require them 
&c. and if they reſuſe, he ſhall have his A&icn ; Per Cur. Br. Treſpaſs, pl. 225. cites 38 H. 6. 25. 


12. In Treſpaſs it is no Plea, That A. was poſſeſsd as of his Property, 
and laild to the Defendant, and the Plaintiff took them, and the Defendant 
retook 3 tor there is no Colour. Contrary where he ſays, that A. was poj- 
ſiſsd, and baif'd to B. who gave to the Plaintiff, and A. retook and gave to 
the Defendant, And per Newton, it is a good Plea, that the Detendanr 
was ſeiſed till by the Plaintiff diſſeiſed, upon which he re-enter d and did the 
Treſpaſs. Br. Treſpaſs, pl. 146. cites 21 H. 6. 36. 

13. Treſpaſs by Adminiſtrators of Goods carried away. The Defendant Br. Juſtifi- 
ſaid, that the Tetator was poſſe/S'd as of his proper Goods, and made F. C. cation, pl. 
his Executor, aud died, and after the Goods came to the Hands of the Plain. 2. eites S. C 
tiff, and the Defendant by Command of the Kxecutor took the Goods, and af- 
ter the Executor refuſed before the Ordinary, who committed the Adminiſtra- 
tion to the Plaintiff, Judgment. And per Laicon, Priſot, and Moyle, 
this is a good Plea, and rhe Colour is good; tor the Detendant acknow- 
leg'd Poſſeſſion in the Plaintiff; and the Power of the Adminiſtrator, by 
the Committing of the Adminittration, ſhall have Relation to the Death 
of the Inteftate ; and therefore this is Matter in Law, at leaſt if the 
Juſtification be now good or not. And when Matter of Law is, then there 
needs no Colour; tor it is Matter in Law (when the Adminiſtration is ſo 
committed) it the Adminiſtrator ſhall have Treſpaſs of the Taking be- 
fore the Committing of the Adminiſtration or not. And by them the 
Plea is good; for when the Defendant had good Cauſe to juſtify at the 
Time &c. this ſhall not be loft by the Refuſal of the Executor, ſince 
he is a third Perſon. Br. Treſpaſs, pl. 222. cires 36 H. 6. 7. 

14. Treſpaſs of Goods taken in 2. The Defendant ſaid, that the Place 
Where &c. is a Houſe of which F. B. was ſeiſed in Fee, and infeoff d him, 
and he found the Goods Damage feaſant &c. and ill Pleading ; tor in Tre/- 


paſs of Goods Cc. it is not the Form to ſay, that the Place where 95 * 
uch 
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ſuch a Houſe, or ſuch Land; tor by Iutendment it is ſuppoſed that the Play, 
is aVill, Contrary it is in Treſpaſs done of Land. Br. Treſpaſs, pl 
293. cites 5 E. 4. 124. ; 

15. Treſpaſs of a Cloſe broken, and Coods carried away. The Defendant 
as to the Cloſe broken, pray'd Fudgment of the Writ ; for the Plaintiff bas 
not any Thing in ir, wnleſs in Common, & pro indiviſo with V. M. 5 
named in the \\ rit. Aud as to the Goods, he demanded Fudgment of the Nit: 
for before the Plaintiff any Thing had, S. was poſſeſs'd ut de Propriis, and 
taade the Plaintiff and A. his Feme his Executors, and died; and A. took 
the Goods, and was thereof poſſeſs'd, and made the Defendant her Executor. 
and died; and the Defendant found the Goods, among ft other cds, in th 
Houſe of A. and took them to keep to the Uſe of the Plaintiff; and therefore 
the Plaintiit ought to have Detinue, Judgment of the Writ. And jr 
ſeems there, that he ought not to take the Goods of the firſt Teſta 


| | | | tor, 
another Executor being alive; wheretore he ſaid, that his Te ator put this 


| Goods, and others of his proper Goods, together in one Cheſt, and ſo he found 

| them. This is a good Juſtification, for he cannot ſever them; but where 
the Goods are ſever'd, it is not law ful for him to take them which do 
not belong to him; quod Fairfax and Choke conceſſerunt. And a good 
Plea, without ſaying that he is, and at all Times has been, ready to deliver 
them; tor if he may juſtify the Taking at one Time, it cannot be tortious af. 
ter without Special Matter, As Miſdemeanor after, as it ſeems. Br. Treſ. 
paſs, pl. 3 11. cites 7 E. 4. 3. 

16. In Treſpaſs of Goods carried away, it is a g Plea, That they 
| were the Goods of two Alien Enemies of the King, and the Defendant ſeiſed 
4 them, as lawtully he might; for it was ſaid there, that every Man may 
| ſeiſe the Goods of Enemies of the King brought into England, and re- 
| tain them to their own Uſe. Per Vaviſor, it was adjudg'd in the Time 
| of this King, that he who takes ſuch Goods ſhall retain them as above, 
i Br. Treſpaſs, pl. 313. cites ) E. 4. 13. | 
| 17. Treſpaſs of taking his Hawk. The Defendant juſtified for Damage 
a feaſant in his Piageon-Houſe; and it was admitted. And per the Juſtices, 
| Treſpaſs quare Columbas cepit does not lie, for he has no Property, Br. 
j Treſpaſs, pl. 387. cites 16 E. 4. 7. 

18. Treſpaſs of taking his Horſe. The Defendant ſaid, that the Plain- 
tiff lent it to him till he had jiniſl”d his Buſineſs ;” and ſaid, that he had not 
yet hniſbd his Bilſiueſs. And a good Plea, per Brian and Littleton, not- 
withſtanding that the Time is uncertain. Quod nota. But no Mention 
of the Uncertainty of the Bulineſs. Br. Treſpaſs, pl. 337. cites 17 E. 

8, 
: 19. Treſpaſs of taking Beaſts in A. in D. The Defendant ſaid, that he 
was ſeiſed of Land calPd C. in D. aforeſaid ; and the ſame Day found the 
Beaſts Damage feaſant in C. afureſaid, and took them, and chaſed the 
towards the Pound, and they eſcaped, and went into A. aforeſaid, and the 
Defendant freſhly retook them, which is the ſame Taking of which the 
Action is brought. Pigot proteſtando, that the Place of C. is not the 
Frankienenent of the Defendant, and pro Placito, that before the Taking al- 
leged by the Defeadant, the Defendant took the Beaſts in A aforeſaid, and 
chaſed theni to his Land calPd C. aforeſaid, and they eſcaped into A and the 
Defendant took them prout &c. upon which firſt Taking we have brought this 
Action. Bridges chang'd his Plea, and ſaid, That the ſame Day, betore 
the Treſpaſs ſuppoſed by the Plaintiff, he found the Beaſts Damage iea- 
ſant in C. his own Soil, and took them, and they eſcaped into A. atore- 
ſaid, and he trethly purſued and took them in A. &c. Pigot ſaid, he 
took them in A. abſque hoc, that he firit took them in C. &c. Modo & 
F 8 prout &c. and ſo to Iſſue. Br. Conteſs and Avoid, pl. 52. cites 
21 E. 4. 64. 2 

20. Trelpaſs of Trees and Oaks cut. The Defendant ſaid, that tie 
Plaintiff leaſed to him 10 Acres cf Land for Term of Years, of which the 
Place &c. by Force of which he was thereof poſſets'd, and cut the Trees 


&ce. 
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&c. and a 8090 Plea; and yet the Writ of Waſte lies. Br. Treſpaſs, pl. 
cites 13 H. 7.9. | 

mh And in Treſpaſs of Goods taken, the Defendant ſaid, that the Plain- 
tiff” leaſed to him a Houſe in D. for 4 Year, and the Goods were his before the 
Leaſe, and he put them into the Houſe, and the Plaintiff immediately after 
the Year determined took the Goods Damage feaſant, and the Defendant re- 
took them. And no Plea, per Cur. for he ought to carry his Goods out at 
che End of the Term; and if he leaves them there, he cannot after juſ- 
rity to enter and retake them. Br. Treſpaſs, pl. 430. cites 13 H. 


4 = Treſpaſs of Goods taken. 'The n that the Plaintiff 
put them within the Doors of the Defendant ; and after, becauſe the Plainiiff” 
was indebted to the Defendant in 101. it was agreed between them, that the 
Defendant ſhould retain them till he was paid, by which he took them, and 
the Plaintiff has not yet 2 And a good Plea, by the Opinion of the 
Court, without ſhewing Cauſe 9 the Debt; and a good Plea, withour 
| ſhewing other Taking; tor the Putting into the Houſe is no Delivery; but 
when he accepted them by the Agreement, this is the Taking; for if he 
had pleaded Delivery, it had been Not Guilty argumentatively. Br. 
Treſpaſs, pl. 209. cites 21 H. J. 13. 
23. In Treſpaſs it is a good Plea that the Plaintiff gave them to the 4s in Treſ- 


Detendant, by which he took them. ,Br. Treſpaſs, pl. 209. cites 21 H. 7 
7. 13. | | the Nefen- 
f | | | dant pleaded 
Gift of the Plaintiff of all his Goods by Deed &c. at which Time the Boat belong'd to the Plaintiff, Judg- 
ment, and a good Plea ; and fo ſee Gift in Treſpaſs a good Plea ; and the Plaintiff was not received to 
ſay, that at the Time of the Treſpaſs the Boat was his Boat without ſhewing how he came by it after 
&c. by which he ſaid that at the Time of the Gift it was the Boat of one A. who gave it to him after, 
and the Defendant carried it away; and the Defendant ſaid that at the Time of the Gift it was the 
Boat of the Plaintiff Priſt &c. Br. Treſpaſs, pl. 42. cites 42 E. 3. 1, 2. 
In Treſpaſs the Defendant pleaded 4 Gift, the Plaintiff ſaid that after the Gift and before the Treſbaſs 
the Defendant re gave to him; and the Defendant maintain'd his Bar abſque hoc, that be re-gave after the 
fr Gift, and it was accepted; Quzre if it be pregnant. Br. Negativa &c. pl. 55. cites 10 H. 6. 16, 17. 
H in Treſpals of a Boat taken, and the Defendant pleaded a Gift by J. N. and the Plaintiff ſaid that J. 
N. took it out of the Poſſeſſion of the Plaintiff, and gave c. The Defendant maintain d the Gift abſque hoc, 
that the Plaintiff had any Thing before the Gift ; and well, and not pregnant. Br. Negativa &c. pl 53. cites 
38 H. 6. 25. | 


| 
„*** 


21. Where things are not in ſuch Danger, but that the Owner may remedy As in Treſ- 


it or have his Remedy for this Treſpaſs by Action againſt the other, there Paß of ( 
N a * 2 . taken, the 

a Man cannot juſtity the raking ot the Goods to fave them. Per Kingſm. Defendant 

Juſtice. Br. "Treſpaſs, pl. 213. cites 21 H. J. 2y. ſhaid they 

| were ſever'd 

from the 9 Parts, and <vere in Danger of being loſt by Beaſts in the Field, by which he took and put them inte 

the Barn of the Plaintiff, Parſon of the Vill; and by the Opinion ot the Court it is no Plea ; for they can- 

not be in ſuch Danger in the Field, but that Men may guard them. Br. "Treſpaſs, pl. 213. cites 21 H. 

7. 27. | 

And it is not lawful fot a Man to take my Horſe, ſaying that it was in Danger of being ſtole. Per Brud- 

nell. Br, Treſpaſs, pl. 213. cites 21 H. J. 27. 

Nor where my Feme is out of her Way, it is not lawful for a Man to take her to his Houſe, if ſbe was 
mt in mw of being loſt in the Night, or to be drown'd with Water. Per Brudnell. Br. Treſpaſs, pl. 213. 
cyes 21 KH. 1. 37. | 

But where Goods of ancther are in Danger, by Water, Fire &c. of <uhich the Party cannot have Remedy, 
there I may take them to ſave them. Per Rede Ch. J. Br. Treſpals, pl. 213. cites 41 H. 7.27, 
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ſuch a Houſe, or ſuch Land; tor by Intendinent it is ſuppoſed that the Ply, 


for before the Plaintiff any Thing had, S. was poſſeſs'd ut de Propriis, aud 


is aVill, Contrary it is in Treſpaſs done of Land. Br. Treſpaſs, pl 
293. Cites 5 E. 4. 124. | 

15. 'Treipals of a Cloſe broken, and cds carried away. The Defentant 
as to the Cloſe broken, proud Fudgment of the Writ ; for the Plaintiff oy 
not any Thing in it, es in Common, & pro indiviſo with V. M. „ 
named in the \\ rit. Aud as to the Goods, he demanded Fudgment of the V ig 


nad the Plaintiff and A. his Feme his Hxecutors, and die; and A. ty 
the Goods, and was thereof piſſeſsd, and made the Defendant her Exccutor 
and died; and the Defendant found the Goods, among ſi other cds, in th 
Houſe of A. and took them to keep to the Uſe of the Plaintiff; and therefore 
the Plaintiit ought to have Detinue, Judgment of the Writ. And it 
ſeems there, that he ought not to take the Goods of the firſt Teſtator 
another Executor being alive 3 wheretore he ſaid, that his Te? ator put th; 
Goods, and others of his proper Goods, together in one Cheft, and ſo he found 
them. This is a good Juſtification, tor he cannot ſever them; bur where 
the Goods are ſever'd, it is not lawtul for him to take them which do 
not belong to him; quod Fairfax and Choke concetierunt. And a good 
Plea, «without ſaying that he is, and at all Times has been, ready to deliver 
them ; tor if he may juſtify the Taking at one Time, it cannot be tortious al. 
ter Without Special Matter, As Miſdemeauor after, as it ſeems, Br. Treſ. 
paſs, pl. 311. cites 7 E. 4. 3. 

16. In Treſpaſs of Goods carried away, it is a grod Plea, That they 
were the Goods of two Alien Enemies of the King, and the Defendant ſciſel 
them, as law fully he might; for it was ſaid there, that every Man may 
ſeiſe the Goods of Enemies of the King brought into England, and re- 
tain them to their own Uſe. Per Vaviſor, it was adjudg'd in the Time 
of this King, that he who rakes ſuch Goods ſhall retain them as above. 
Br. Treſpaſs, pl. 313. cites J E. 4. 13. 

17. 'Treſpats of taking his Hawk. The Defendant j1/tified for Damage 
feaſant in his Pidgeon-Houſe; and it was admitted. And per the Juſtices, 
Treſpaſs quare Columbas cepit does not lie, for he has no Property, Br. 
Treſpals, pl. 38 cites 16 E. 4. 7. : 

18. Treſpaſs of taking his Horſe. The Defendant ſaid, that the Plain- 
tiff” lent it to him till he had finiſ/”d his Bujineſs; and ſaid, that he had nt 
get huiſb'd his Buſeneſs. And a good Plea, per Brian and Littleton, not- 
withitanding that the Time is uncertain. Quod nota. But no Mention 
of the Uncertainty of the Butineſs. Br. Treſpaſs, pl. 337. cites 17 E. 

W X | | 
5 19. Treſpaſs of taking Beaſts in A. in D. The Defendant ſaid, that he 
was jeiſed of Land call'd C. in D. aforeſaid ; and the ſame Day found the 
Beaſts Daiuage feaſant in C. aforeſaid, and took them, and chaſed thei 
towards the Pound, and they eſcaped, and went into A. afcrejaid, and the 
Defendant frefhly retoo them, which is the ſame Taking of which the 
Action is brought. Pigot protęſtando, that the Place of C. is nit the 
Frankienenent of the Defendant, and pro Placito, that before the Taking al- 
leged by the Defeadaut, the Defendant took the Beaſts in A aforeſaid, and 
chaſed theui to his Land calPd C. aforeſaid, and they eſcaped into A and the 
Defendant took them prout &c. upon which firſt Taking we have brought this 
Action. Bridges chang'd his Plea, and faid, That the ſame Day, betore 
the Treſpaſs ſuppoſed by the Plaintiff, he found the Beaſts Damage iea- 
ſant in C. his own Soil, and took them, and they eſcaped into A. aſore- 
{aid, and he trethly purſued and took them in A. &c. Pigor ſaid, he 
took them in A. abſque hoc, that he firſt took them in C. &c. Modo & 
be os prout &c. and fo to Iſſue. Br. Confeſs and Avoid, pl. 52. cites 
21 E. 4. 64. 

20. 'I'relpaſs of Trees and Oaks cut. The Defendant ſaid, that tie 
Plaintiff leaſed to him 10 Acres of Land for Term of Years, of which the 
Place &c. by Force of which he was thereof poſſel sd, and cut the 75 v4 
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&c. and a $000 Plea; and yer the Writ of Waſte lies. Br. Treſpaſs, pl. 
20. cires 13 H. J. 9. | 
—_ And in Treſpaſs of Goods taken, the Defendant ſaid, that the Plain- 
tiff leaſed to him a Houſe in D. for à Year, and the Goods were his before the 
Leaſe, and he put them into the Houſe, and the Plaintiff immediately after 
the Year determined took the Goods Damage feaſant, and the Defendant re- 
taok them. And no Plea, per Cur. for he ought to carry his Goods out at 
che End of the Term; and it he leaves them there, he cannot after juſ- 
rily to enter and retake them, Br. Treſpaſs, pl. 430. cites 13 H. 


n - Treſpaſs of Goods taken. 'The Defendant ſaid, that the Plaintiff 
put them within the Doors of the Defendant ; and after, becauſe the Plaintiſf 
was indebted to the Defendant in 101. it was agreed between them, that the 
Defendant ſhould retain them till he was paid, by which he rook them, and 
the Plaintiff has not yet 5 And a good Plea, by the Opinion of the 
Court, without ſhewing Cauſe of the Debt; and a good Plea, without 
ſhewing other Taking ; tor the Putting into the Houſe is no Delivery; but 
when he accepted them by the Agreement, this is the Taking; tor if he 
had pleaded Delivery, it had been Not Guilty argumentatively. Br. 
Treſpaſs, pl. 209. cites 21 H. J. 13. 
23. In Treſpaſs it is a good Plea that the Plaintiff gave them to the 4s in Treſ- 


Detendant, by which he took them. Br. Treſpaſs, pl. 209. cites 21 H. 798} wg 
7. 13. the Defen- 

dant pleaded 
Gift of the Plaintiff of all his Goods by Deed &c. at which Time the Boat belong'd to the Plaintiff, Judg- 
ment, and a good Plea ; and fo fee Gift in Treſpaſs a good Plea ; and the Plaintiff was not received to 
ay, that at the Time of the Treſpaſs the Boat was his Boat without ſhewing how he came by it after 
&c. by which he ſaid that at the Time of the Gift it was the Boat of one A. who gave it to him after, 
and the Defendant carried it away; and the Defendant ſaid that at the Time of the Gift it was the 
Boat of the Plaintiff Priſt &c. Br. Treſpaſs, pl. 42. cites 42 E. 3. 1, 2. 

In Treſpaſs the Defendant pleaded a Gift, the Plaintiff ſaid that after the Gift and before the Treſpaſs 
the Defendant re gave to him; and the Defendant maintain'd his Bar abſque hoc, that he re-gave after the 
frſt Gift, and it was accepted; Quzre if it be pregnant. Br. Negativa &c. pl. 55. cites 10 H. 6. 16, 17. 

$2 in Treſpals of a Boat taken, and the Defendant pleaded a Gift by J. N. and the Plaintiff ſaid that J. 
N. took it out of the Poſſeſſion of the Plaintiff, and gave c. The Defendant maintain'd the Gift abſque hoc, 
that the Plaintiff had any Thing before the Gift ; and well, and not pregnant. Br. Negativa &c. pl 53. cites 
38 H. 6. 25. 


21. Where things are not in ſuch Danger, but that the Owner may remedy As in Treſ- 
it or have his Remedy tor this Treſpaſs / Action againſt the other, there pals of Corn 


a Man cannot juſtity the raking ot the Goods to fave them. Per Kingſm. pres Pre 
Juſtice. Br. Treſpaſs, pl. 213. cites 21 H. J. 2. ſaid they 


| | were ſever d 
from the 9 Parts, and cvere in Danger of being loſt by Beaſts in the Field, by which he took and put them inte 
the Barn of the Plaintiff, Parſon of the Vill; and by the Opinion ot the Court it is no Plea; for they can- 
not be in ſuch Danger in the Field, but that Men may guard them. Br. "Treſpaſs, pl. 213. cites 21 H. 
7.47. 

And it is not lawful fot a Man to take my Horſe, ſaying that it vas in Danger of being ſtole. Per Brud- 
nell. Br. Treſpaſs, pl. 213. cites 21 H. 5. 27. 

Nor where my Feme is out of her Way, it is not lawful for a Man to take her to his Houſe, if ſhe was 
mt in Danger of heing loſt in the Night, or to be drown'd with Water. Per Brudnell. Br. Treſpaſs, pl. 213. 
cytes 21 H. 3: 25; | 

But where Gocds of ancther are in Danger, by Water, Fire &c. of <ubich the Party cannot have Remedy, 
there I may take them to ſave them. Per Rede Ch. J. Br. Treſpaſs, pl. 215. cites 41 H. 7.27, 
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(L a) Treſpals. Juſtification. - Upon Default or 47 
| the Plamtiff hin C1 WV 9 


r. I F 4. be ſeiſed in Fee of Copyhold Land next adjoining to the 
* Fol. 565- Land of B. and A. erects a new Houſe upon his Copphold 
and, and ſome * Part of the Houſe is erected upon the Confines of 
his Land next adjoining to the Land of B. if afterwards B. dis; his 
Land ſo near to the Foundation of the Houſe of A. hit on no Patt of 
A's Land, by which the Foundation of the Houſe and the Houſe falls into 
the Pit, yet no Action lies by d. againſt B. becauſe it was 4's own 
Fault that he built his Houſe ſo near the Land of B. for he by his - 

Act cannot hinder B. from making the beſt uſe he can of his own 
Land, P. 15 Car. B. A. between Milde and Minſterley, per Curiam 
after a Nerdict for the Jlaintiff. But it ſeems that a Han who has 

Land next adjoining to my Land cannot dig his Land ſo near m. 
Land that thereby my Land thall go into his Pit; and therefore if the 
Action had been brought for this it would ly. | 
5 2. In Creſpals Quare Claufum fregit call'd S. in the Pariſh of 
* 1 , D. ik Dekendant juſtifies becauſe his Sheep were ſtolen by Derſong 
Ja Roll Ch. Unknown, and that the Plaintiff afterwards chaſed the ſaid Sheep with 
held as his own Sheep in the ſame Pariſh, and that he ſuſpected that his Sheep 
ere, and yere chaſed into the ſaid Cloſe of the Plaintiff, in which &c. and upon 
2 this he went into the ſaid Cloſe where &c. to ſearch for his Sheep, and 
Jud 5 ent not finding them there, he went out of the Cloſe as ſoon as he could, 
ought ro be doing as little Damage in going and returning as he could, This is 
Bete 2 not a good Juſtification, becauſe he did not enter to ſearch for the 
men; Fon, which was for the Commonwealth, but for his private Jn: 
ſaid the teteſt to inquire for his Hoods ; for by the ſame Reaſon he may coine 
ſe was fnit0 the Lands of any other Men, with a Pretence to ſearch for his 
3 Ou Goods. And here he does not ſhew any Cauſe of Suſptcton that the 
nac ne Dheep were in this Cloſe. Mich. 1649. between Top/ady and Scaley. 


Court gare Adjudg' d upon Oemurrer per totam Curiam prater Juffice Jer 
Judgment mn, who was e Contra. Intratur Mich. 24 Car. Rot. 596. 


for the 


Plaintiff Niſi &c. 


Br. Treſpaſs, 3. If d Man ought to repair a Fence between my Land and his Land 
pl 192. <3 next adzolning, it he does not repair it, by which my Beaſts enter into 
FI his Land for Default of Reparation, this is juſtifiable in a Treſpaſs 


hat the o- 
ther replies Brought by him. 19 O. 6. 34. 39 E. 3. 3 h. 


that his | 
Hedge was ſufficiently incloſed. [And fo this Point was admitted.) S. P. Br. Treſpaſs, pl. 145. 


cites 21 H. 6. 39. And in ſuch Caſe J. may purſue and retake them. Per Frowicke. Kelw. 30. pl. 
2. Mich. 13 H. 5. Anon. See Infra, pl. 26. 


4. So in the ſald Caſe it is lawful for me to go into his Land to fe- 
take my Beaſts, and rechaſe them into my own Land. And this 18 jul⸗ 


tifiable in Treſpaſs, becauſe it comes by his own Act. 13 0.7 
Kellowap. 30. | | 
Per Brian 5. Ik a Man ought to impale againſt a Foreſt, and by his Default of 
Ch. J. The impaling che Savages go into his Land, it ts juſtifiable for the F oreſter 
Foreſter can- jn Treſpals there to enter into his Land, where the Savages u_ 
not mer to rechaſe them into the Foreſt, becauſe they come in by his own Oe 


Man's Land fault, Dubitatur. 13 H. 7. Kelloway 30. 
out of the | | | 


Foreſt, nor into the Land which ſhould have been incloſed againſt the Foreſt, becau the 2 5 
| 4 
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n during their being in the Foreſt (or Park) and no Purſuit will preſerve it; and in this Re- 
ec they differ from other Beaſts not Savage. Kelw. 3o. b. | 


6. Tf Beaſts ure impounded in a Place incloſed which has a Gate The ſame _ 
open, If the Sheriſt comes to make Replevin, and the Owner of the Low * 
Ciole ſtands with Bowes and Arrows in the Gate to ſhoot at him, g. Jae 
by which he is in! Fear ot Death, he may, to avoid Death, break the tion, pl. 2 
Cloſe on 9 5 tyere, and make the Replevin. And this Treſpaſs is 25 * 5 
inſtifiable. 20 TD. 0. 28. | | 432 
fut my Land be Open to the Highway, ann the Beaſts of a Stran- pl. I9. 
ger enter upon the Land, this is not juſtifiable. 39 E. 3 3. 3 

8. Ik a Man does a Nuſance in his own Soil to my Mill, Houſe, or 4 if a Man 
Land, J map juſtify the Entry into his Soil, and fling down this by « Ditch 
Nuſance, becaule it was ot his own Wrong. 9 E. 4. 35. Curia. $E. zx.... 3 
4. 5. C0. 9. Baten 55. 7 


my Mill, I 
may fill up 
le Ditch with that which the other has dug out. Per Danby. Br, Treſpaſs, pl. 186. cites 9 E. 4. 35. 


. Tf a Man takes my Goods and carries them into his own Land, 


. 

may juſt | * Fol. 566 

I may juſtify my Entry into the ſaid Land to take * my Goods a- os. 
Pin : tor they come there by his own Act. 9 E. 4. 35. — 


2 Le. 202. 
pl. 254. cites S. C. 


10. Ik a Man by Negligence ſuffers his Houſe to be on Fire, J, who S. P. Br. 
am his Neighbour, may break down his Houſe to avoid the Peril, which <P", pl. 


N 86. ci 
may come to me by the burning of it. 9 H. 4. 35. b. 5 NPs 5. 
mY ittleton. 
11. Tf a Man tortiouſly impriſons me in his Houſe, J may juſtify For the Torr 
the breaking the Windows and Door to go out. 9 E. 4. 35. bwl. commences 


: | on his Parr. 
Br. Nuſance, pl. 14. cites S. C. —— Arg. 2 Le. 202. pl. 254. cites 


Br. Treſpaſs, pl. 186. cites S. C. 
8. C. 


12. If mp Tenant, ſeeing me coming to diſtrain, drives his Beaſts out See Diftrefs, 


of the Land held of me into Land held of another Man, J may juſtify (N) 2 
my Entry there to take the Diſtreſs becauſe it was by his own Tr. ,57 .. 
Tort, * 9 E. 4. 35: | | that if the 
. . | Tenant,or 

any other, to prevent the Lord to diſtrain, drive the Cattle out of the Fee of the Lord into ſome 
Place out of his Fee, yet may the Lord freſhly follow and diſtrain the Cattle, and the Tenant cannot 
make Reſcous, albeit the Place wherein the Diſtreſs is taken, is out of his Fee; for now in judgment 
of Law the Diſtreſs is taken within his Fee, and ſo ſhall the Writ of Reſcous ſuppoſe. But 3f the Lord 
coming to diftrain had no View of the Cattle within his Fee, tho' the Tenant drive them off purpoſely, or if 
the Cattle of themſelves, after the View, go out of the Fee, or if the Tenant after the View remove 
them for any other Cauſe than to prevent the Lord of his Diftreſs, then cannot the Lord diftrain them 
out of his Fee; and if he does, the Terant may make Reſcous.— 2 Inſt. 13 1. S. P.—Ard altho' in ſuch 
_ Caſe the Diſtreſs be taken out of his Fee or Seigniory, yet it is within the Statute of 21 H. 8. cap. 19. 

For in Judgment of Law the Diſtreſs is lawful, and is as if taken within his Fee and Seigniory. Co. Litt. 
268. b. 8. P. For when they are in his View they ſhall be adjudg'd in his Poſſeſſion. Br. Tre!paſs, 

pl. 296. cires 2 E. 4. 6. and ſays the Realon ſeems to be, becauſe they are tranſitory. 

* Br, Treſpaſs, pl. 186. cites S. C. 


13. Ika Man has an Heap of Grain by my Heap of Grain, and takes S. P. Arg, 
an Handtull our of my Heap, J map juſtify the taking an Handfull a- 50 =. 
gain out of his Heap, Becauſe he ſhall not take Advantage of bis own Noll. N. 4 
Wrong. Tr. 12 Ja. B. B. 0 | E Oy 
aughton ]. 


not to take more than the other took from him. Ibid.— See Title Property (E) pl. 6. 7. & 8. and 
the Notes there. | 3 . | | 


But per 


14. Jt 1 have an Heap of Grain or Money, and another comes and Cro. ]: 366. 
caits his Grain or Money 1nto my Heap, J may juſtify the carrying 1133 
way all, becauſe otherwiſe he will by his Tort bar nie ta * er 

| | | 1 
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Roll. R.133. dn Goods. D. 12 Ja, B. R. in ard and Aires Cale 15, 
S. --—— Curiam. Het 
perty (E) pl. 6 & 7. and the Notes there. 


This is the 15. In Treſpaſs for chaſing of his Beaſts, it is goo fira. 
1 tion that the Beaſts were in nie Damage . n 
Fortin, little Dog chaſed them out of the Land; For inaſmuch as they come 
ham's Cite. there of their Prong, the Owner is not bound to impound them 
4 Rey. 38. bf may remove the Tort done to him, by chaſing of them out gf 


d. Nie, the Land. Co. 4, Tirringhan 38. b. Reſolved, 


B R. 8 P. and ſhall not be compell'd to diſtrain for Damage feaſant. 
Eliz. Tirringham's Caſe, is not 8. P. —8ce (N. a) pl. 12. 


Sav. 23. pl. 56. Paſch 42 


2 Roll. Rep. 16. Ik 2 Tenants in Common of Timber or other Goods Ate, and 


Hill. 17 
11 g.. the one rakes it, and puts into his ſeveral Land, the other cannot juttity 


8.C. bur the Entry into the Land to retake it, becauie tho” he may retake, yet 
S. P. does Inaſ nuch as there is not any Tort in Law when one takes ail tg 
not plainly his don Hle, becauie the Law has allowed him fo to do for the 
166-9" Truſt which is between the, he cannoc juſtify a Treſpals in the 
S. C ang Land to retake it; but he ought ta take it when ye can without Tre, 


-n TOS pals, M. 18 Ta, B. N. between Maſt ers and P olley. Per Curiam. 
t 
Tallices accordingly. 


Godb. 292. pl. 403. Pollye's Caſe, S. C. and S. P. agreed by the Court. 


17. Tfa Man comes into my Cloſe with an Iron- bar and Sledge, and 
there breaks my Stones, and after departs, and leaves the Sledge and 
Bar in my Cloſe, in an Action of Treſpals for Taking and Carrying 
of them away, J may Juſtify the Taking of them and Putting of them 
in the Cloſe of the Plaintitt himſelf next adjoining, efpectally giving 
Notice of it to the Plaintiff, ag it was pleaded, inalmuch as they 
were brought into my Cloſe of his own Tort ; and in ſuch Caſe of 
Tort Jam not bound to carry them to the Pound, but may well 
remove the Wrong done to myſelf by them by Tort of the [Ilatntif, | 
P. 11 Car. B. R. between Cole and MHaunder adjudged upon a De 
murrer. Intratur. Pill. xo Rot, 502. | 
Br. Tre. 18. Treſpaſs quod Arbores ſuccidit & aſportavit; Fulth. faid the 
paſs, pl. 50. Plaintiff ſold tothe Defendant Horſley Wood, except 40 »f the beſt Aſbes, and 
Cites 44 8 the Plaintiff to carry them within 2 Years next; and after he came and re- 
3 39. we quired the Plaintiff to cut aud carry them, and he would not; and becauſe 
* af nn for the Defcndant by his Bargain had but 3 Years to take the Wood, he left 40 
a good Juſti- of rhe beſt Aſhes, and cut and carried the reſt; Per Caund. You abated 
fication. our Wood, abſque hoc that we were warn'd, prout &c. and faid no 
more. Br. Treſpaſs, pl. 399. cites 44 E. 3. | 
19. Treſpaſs of Trees [ Graſs ] ſpoiPd, and fed with the Cattle of the Defendant, 
who ſaid that the Plaintiff to the Intent to have the Defendant in his Power, 
commanded his own Servant to chaſe the Beaſts of the Defendant into his 
Land, which he did accordingly, and the Defendant as ſoon as he knew fit, 
chas'd them out; Judgment /i Actio, and a good Plea, and was not com- 
pell'd to ſay Not guilty. Br. Treſpaſs, pl. 148. cites 21 H. 6. 39. ; 
20. Treſpaſs ot a Cloſe and Houſe broken, and Graſs ſpoil'd, his Ser- 
vant bearen, and his Oxen taken. Laycon ſaid that he had a Highway 
going to D. againſt the ſaid Houſe where &c. and the Defendant rode in the 
ſaid Way, and when he was againſt the Houſe, the Plaintiff and others cas 
with Bows and Arrows Sc. and. aſſaulted the Defendant, and he left his | 
Horſe, and fled into the Houſe, and over into the Cloſe, and came back into tit | 
Way, which is the ſame Treſpaſs &c. and as to the Graſs ſpoil'd, pleaded the 
ſame Matter, and when he came back into the Way his Horſe was in t. 


Cloſe, by which he freſhly re- euter d and retook his Hurſe, & hoc &c. * 
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to the Bearing the Servant he fad as above, that they made an Affault 
upon him, and rhe Damage which they bad was of their o-“ Afault 
&c. Br. Treſpaſs, pl. 204. cires 37) H. 6. 37. 

21. Aud as to the Oxcn he ſaid, that beforethe Treſpaſs A. B. a rm'd Plaint 
of Keplevin before the Sheriff of Beaſts taken, and he made Precept to the Bai- 
iff to ale Deliverance, by which the Bailiff, and this Defendant by his 
Command, made the Deliverance three Days after the Treſpaſs ſuppoſed, and 
artach'd the Plaintiff ro anſwer, 2b/que hoc thar he is guilty before 
the third Day. Choke ſaid he ought to thew it the Way be in the 
ſame Vill as the Houſe, or where elſe it is, and alſo he does not ſay whe- 
ther the Doors of the Houle were open when he entered, by which he 
ſaid ſo. Pr. Treſpals, pl. 204. cites 37 H. 6. 37. 

22. It was ſaid tor Law, that if al ihe Neighbours of the Vill carry their 
(rain uit of the Common Fieid, except one wi world not carry fur Froward- 
vels or Negligence, there the others may put their Beaſts in the Field, and 
all not be Treſpaſſors to the other. Br. Treſpais, pl. 35z. cites 21 
E. 4. 41. 

4 Treſpaſs for chaſing his Cattle at S. the Defendant Juſtiſied for grounl. 22 r. 
Damage feaſuut in a Cloſe called h. Acre, which was his Franktene- S. C. and is a 
nent. The Plaintiff replied that B. was ſeiſed in Fee of a Cloſe called Tranſlation 
BI. Acre in R. which he leaſed to him ; and that the Defendant was ſeiſed at Yelv. but 
in Fee of another Cloſe called Gr. Acre, which lay contiguous to Wh. 3 
Acre, and ſo preſcribed for the Defendant and all thoſe whoſe Eftate he had miſprinted. 
in Gr. Acre, to repair the Fences between thoſe two Cloſes ; and that he put —Roll. 
his Catile into Bl. Acre, aid they for Defaiult of Encloſure eſcaped into Gr, Net 75 pl 
Acre, and thence into Wh. Acre. The Detendant rejoined, and con- $5” d. 
iels'd that the Plaintiff was poſſeſs'd of Bl. Acre, and himſelf ſeiſed of Gr. not appear. 
Acre, as above; but 1aid, that between Bl. Acre and Gr. Acre there is 4 — Co. . 
little Brock, which on the Side of Bl. Acre has a Bank contiguous to it, 88 1 1 
which B. and thiſe whoſe Eftate &c. have us'd &c. to repair, and jor Want of 3.0% P. i 
Repairs the Beaſts eſcaped our of BI. Acre into Gr. Acre, and thence into Bulft. 1 5;-. jd 
Wh. Acre 3 whereupon the Defendant chaſed them &c. The Plaintiff's. C. bur | 
demurr'd, and had Judgment; tor the Detendant pleaded a good Bar, vos 0 F. f 
and the Plaintiff made a good Replication, and thewed the Fault to be the 2 ara 
Detendanr's, by not incloling between BI. Acre and Gr. Acre, and the Clo'e into 
Rejoinder does act confeſs and avoid the Replication, but perplexes the Mat- the High- 
ter, by adding a Preſcription on the Plaintiff's Part, to repair a Bank be- «4 hogs 
teen Pl. Acre and Gr. Acre, whereupon Iſſue cannot be taken, becauſe Wiaſte of the 
then 2 Preſcriptions ſhall be tried together, which cannot be. Belides, Lord, who 
tne Rejoinder is no Anſwer to the Replication but by way of Argu- thereupon 
ment, and if true, is good Matter in Evidence againſt the Plaintitt, who e . den 
mult prove his Replication true; for the Plaintiff ſays that Bl. Acre and heut N 
Cr. Acre are contiguous, which intends that there is no mean Space be- diſcounte- 
tween them, whereas the Rejoinder ſays that there is a Bank between nanc'd the 
them, and if ſo, they are nor contiguous. But the Defendant ſhould wrap 
have travers'd the Preſcription alleg'd by the Plaintiff, which would © (N 455 
have made an End of all; Per tot. Cur. Yelv. 217. Hill. 9 Jac. B. R. pl. ago 
Durrant v. Child. | 

24. In Treſpaſs of treading his Graſs, entring his Cloſe called the 
Yard, and pulling down his Gate &c. The Deſendant ie for a Paſ- 
ſage by and thro' his Yard, and that at the Time when &c. a Gate was 
ereffed in the Paſſuge, ſo that he could nct paſs with his Beaſts, whereupon 
he broke the Gate, and in paſſing along he Aliquantulum trod the Graſs, 
which is Idem Reſiduum. The Plaintiff objected, that he could nor 
jultity pulling down and breaking the Gate, he ot having ſhe un that it 
was lock'd or naiÞd, ſo as he could not pats. Bur per Cur. He having 
pleaded that the Gate was put there, ſo as he could not ule his Paſſage, it 
all be intended lock'd or nail'd, or that the Way 1s thereby ſo ſtraignten- 
ed that he could nor paſs, and the Plea good; and that the Replica- 
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tion being ſo general, is idle and vain, And per tot. Cur. Judgment for 
the Defendant. 3 Lev. 92. Mich. 34 Car. 2. C. B. Sprigg v. Neal. 
25. In Treſpaſs of entring his Cloſe, and killing two Maſtiffs, the De. 
tendanr pleads that they were ſet upon his Hogs, and were like to kill they 
to prevent which he entred into the ſaid Cloſe, and killed the Maſtiſſ 
And per Hale Ch. J. The Juſtification of killing the Maſtiffs is well 
enough; tor one cannot ſer Maſtiffs upon Pigs to kill them, but he may 
hunt them with a little Dog. Freem. Rep. 347. pl. 432. Mich. 1673 
den King v. Roſe. | 
Faye 26. A. was ſeiſed of Bl. Acre, B. of Gr. Acre, and C. of Wh. Acre, which 
3 3 Cloſes adjoined to one another. B. was to repair the Mound between A. ang 
B. and C. was to repair the Mound between B. and C.—A. puts his Beaſts 
into BI. Acre, which ſtray'd into B.'s Cloſe for want of Repairs between BI 
Acre and Gr. Acre, and out of Gr. Acre into Wh. Acre, the Mounds being 
out of Repair between B. and C. —C, brought Treſpaſs, and A. pleaded the pe- 
cial Matter. The Queſtion was, whether or no, when the Beaſts of A. 
{tray into the Cloſe of B. for Default of Repairs by B. and ſo were no 

Treſpaſſers there, and then ſtray into the Cloſe of C. for Default of Re. 
pairs by C. this ſhould excule the Treſpaſs of A.'s Beaſts, as it would 
tor the Beaſts of B. The Court ſeemed to incline that it would not; 
tor tho* C. was bound to repair between him and B. and fo B.'s Beaſts 
would have been excuſed if they had ſtrayed into his Cloſe, yet the Pre- 
ſcription that binds him to repair, is only perfonal againſt B. and his 
Beaſts; and not againſt all Beaſts that come into his Cloſe. Twiſden 
{aid, it this were a good Plea, the Right of repairing the Fences be- 
tween B. and C. would be tried between A. and C. but he thought A. 
muſt be put to his ſpecial Action on the Caſe againſt B. for not repair- 
ing, per quod &c. Sed Cur. advifare vult. Freem. Rep. 379. pl. 295. 
Mich. 1674. Right v. Baynard. 


- — — 
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(K. a) Treſpaſs. Juſtification. What ſhall b2 good 
juſtification. A Thing of Neceſſity. 


1. FA Man has a Way over my Land for his Beaſts to paſs, * if | 
Fol. 567. 1 the Beaits feed the Graſs by Morſels in paſſing, it is juſtiſiable. 
FN P. 15 Ja. B. R. Reeve and Downs. Per Curiam, it being againit 


Land of k 
= foe his Cattle, and upon the Way he ſcares his Cattle, fo that they run out of the Way upon 


Land of the Owner, and the Driver freſhly purſues them &c. if Treſpaſs be brought, he that had the 
Way hos olga this ſpecial Matter in Fa koaion; Per Richardſon Ch J. Her. 166. Hill. 6 Car. C. B. 


Anon. 


RollRep.;9. 2. Ik there are diverſe Paſſengers in a common Paſſing Barge upon 
S. C. accord the Thames, and one Of them has a Pack with him, in which are bound 
s Tir Ne. up Monies and Things of great Value, and d Tempeſt ariling, all 
ceſſity (A) the Goods in the Barge are catt into the Sea for Sateguard of their 
pl. 12. S. C. Lives, among which the Pack aforeſaid is caſt into the Sea, the 
Maſter of the Barge not having Notice that there were any (luc) 
Things ot Value in it; In an Action tor the Pak, and Things 
therein, this ts juſtifiable, becauſe it was done tor the Jrefervation 
of their Lives. M. 12 Car. B. N. by Coke ſaid, that it was lo te 
folved in Bank in the Tate of Graveſend Barge. 
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3. If a Chimney be on Fire, I may enter and take the Goods in Safery, 
which are in Feopardy to be loft ; Per Palmes. Br. Treſpaſs, pl. 213. cites 
21 H. J. 27. | | 


n 0 had If 


K. a. 2] Things of Charity. 


[1.] 3. IN Treſpals of his Houſe broken, if Defendant pleads 

that her Daughter was retuin' d in the Service of the Plaintiff: 
and was very lick in the ſald Pouſe, being then the Plaintiff 8 Ser- 
vant, and Oefenvant being her Bother, enter'd into rhe ſaid Houſe 
to ſee her Daughter, which is the lame Treſpaſs ; This is not a good 
Juſtification, without Licence of the Owner of the Houſe, or at leaſt 
demanding of Leave to ſee her Daughter. Pill. 1649. between 
Parlet aud Bowman, udjudg'd upon Demurrer. 


— — — 


L. a) Treſpals faſtiſiable. In what Caſes = Treſpaſs 
may be juſtified. 


. JF a Man lets a Faulcon fly at a Pheaſant in his own Land, which Sce Tir. 
1 purſues the I healant into the Warren of another, and there takes Hunting (A) 


him, pet he cannot juſtify the Entry into the Marren of the other to 1 
take the Faulcon and Pheaſant. 38 E. 3. 10. b. 12 Y. 8. 10. there. 


2. If a Man hunts with a Tumbler in my Warren, pet J cannot In Treſpaſs 
juſtikp killing the Tumbler with my Maſtiff by my Incitation. M. 3 3 = 
Ja. B. Lewin's Caſe. | at E. in . 

: Kenr, the 
Defendant pleaded, that Sir F. W. was ſeiſed of a Warren in D. in the ſame County, whereof he is 
ind was Warrener; and that the Dog was divers times there killing Conies, and therefore finding him 
there, tempore quo &. running after Conies, he kill'd him. And all the Court held the Juſtification 
good, it being alleg d, that the Dog uſed to be there killing of Conies. Cro. J. 44 pl. 13. Mich, 2 
Jac. B. R. Wadhurſt v. Damme. S. C. cited Saund. 84. Arg. in Caſe of Wright v. Ramſcor. 


3. In every Caſe where a Man may avow he may juſtify ; but not e contra, 
per Yong, & non negarur, Bur ſee elſewhere, that if he juſtihes he 
mall not have Return of the Beaſts, Contra upon Avowry. Br. Juſtt- 
ncation, pl. 16. cites 5 E. 4. 6. 

4. It A. takes the Cattle of W. S. without Cauſe, it is not lawful for F. N. 
0 rake them from him; tor he has Title againſt all, unleſs againſt the 
very Owner; Per all the Juſtices. Br. Treſpaſs, pl. 433. cites 13 H. 
7. Io, | | 
5. Treſpaſs. Tenant at Will juſtified for digging a Trench to avoid the 
Water, tohich ſurrounded the Common in another's Land, appendant to the ether 
Land which he had at Will, and to keep his own Land from being ſur- 
ali nded. And it was held double; tor there are rwo Matters, and the 
PlaintitF demurr'd. Therefore Quære; for two Juſtices were againſt 
two, And there are diverſe Cafes what a Man may do for the Penefit of 
a Stranger, And there is a Diverſity where it is i Defence of the Perſoz 
Ja Stranger, and where of his Goods or Land. And for the Common- 
wealth, a Man may extirpate the Suburbs of a ill, or an Houſe which — on 

| Ire. 
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Fire. Br. Treſpaſs, pl. 406. cites 12 Hf. 8. 2. 15. And cites the 
Time of E. 4. that a Man may make a Bulwark upon another's Land in 
Defence againſt Enemies. | | 
6. If Trees grow in my Hedge, hanging over another Man's Land, and 
the Fruit of them falls into the other's Land, I may juſtity my Entry 7 ga- 
ther up the Fruit, if I make no longer Stay there than is convenient, nor 
break his Hedge. Lat. 120. per Doderidge ]. 
Sid 356. pl. J. In Treſpaſs the Plainriit declared, that the Defendant Hd þ;, 
* 0 LE * Maſtiff &c. The Defendant pleaded in Bar, that the Plaintiff the ſame 
2 ' Day &c. ſuffer d his Maſtiff to go in the Street, not muzzled; and that }, 
S C. and KkilPd another Dog of B. his Miſtreſs, which ſhe kept for the Security of Ver 
the Plea was Horſe ; and that he, as her Servant, adtunc & ibidem molofſinn pred, gcc. 
e, d "omg dit to ſave the Dog, and leaſt the Maſtiff ſhould ao any urther Damage. 
ey ar 6a And upon Demurrer it was argued, that a Maſtiff is a valuable Thin» 
that he and therefore the Defendant cannot juſtify the Killing it, without a res. 
could not ſonable Cauſe ; that he might juſtity the Beating the Maſtiff ro prevent 
hs the any further Miſchiet to the other Dog, but not the Killing it, unleſs it 
bare Sets could not otherwiie be prevented; and he has nor ſaid, that he could 
killing the not have ſaved his Mittreſs's Dog without killing the Maſtiff. And of 
Maſtitt; and this Opinion was the Court, and gave Judgment tor the Plaintiff. Saund. 


alſo becauſe 94. Trin. 19 Car. 2. Wright v. Ramſcott. 
it does not 


appear, that the Plaintiff's Dog was uſed to bite, nor that the Defendant's Nog was a Maſtiff 2 
Keb. 237. pl. 11. S. C. ſays, that Keyling Ch J. ſaid it was a ſufficient Juſtification ; to which Moye. 
ton J. inclin'd. But adjornatur. 8 | | 


8. In Treſpaſs of &ki/ling 2 Greyhounds, the Detendant ju/tified, becauſe 
they chaſed a Deer in his Park, and killd him there. The Plaintitf re. 
plied, that the Deer was out of the Park in his Land eating his Graſs, and 
therefore he ſet his Greyhounds on to chaſe him out of his Land, and the 
follow'd him into the Park, and there kilPd him. Adjudg*d upon De- 
murrer, that the Replication was ill, for ot ſaying that he did his En- 
deavonr to ſtop the Greyhounds at the Side of the Park, to hinder their en- 
tering into it. But it was then objected, that the Bar was ill; for tho? 
it was not lawtul to chaſe in the Park, yet the Defendant ought not to 
have kill'd the Grey hounds, when he had taken them; and cited 2 Roll 
| Abr. 567. [See Supra, pl. 2.] Lewin's Caſe. And e contra was cited 
* See ſupra, 2 Cro. 44. * Yadhurſt v. Dam. And at another Day, upon Conlidera- 
pl. 2. in the tion of both Books, judgment was given tor the Detendant. 3 Lev. 
Notes there. 28. Mich. 33 Car. 2. C. B. Barrington v. Turner. 


(M. a) In what Caſes a Man may juſtify, as incident to 


another Thing, 


See Tit. 17 a Man bargains and ſells all his Trees growing upon certalli 


Grants (Z) Land whereof he is ſeiled, the Bargainee has Power given to Jill 
oh Bong as incident to the Grant, ro come upon the Land, and cur down and 
there. carry away the Trees at whatever Time he pleaſe ; and the Coming 
upon the Land is juſtifiable, Tr. 15 Ja. between 2/2 and 

adjudg'd per Curiam. „ 

S. P. by 2. Tf a Man grants tg me, to make a Trench in his Soil from ſuch a 


Twifden J. Fountain unto my Houle, ſo that I may put a Pipe to convey the Water 


264. to my Place [or Houſe] in a Convuit ; if after my Pipe be ſovp?, 


* 


„ 
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Treſpaſs. 1 
I may dig the Ground to amend the Pipe; -for tt is incident to the Car. 2. 8 R. 


Grant. 9 E. 4. 35. b. Curia. . FN 2 2 
v. Roycroft ; for Quando aliquid conceditur, conceditur & id ſine quo res ipſa uri non — ok 


A Farmer of the King of a Capital Meſuage makes a Conduit to convey I ater to his Houſe, throurk th 
[and of a Copy holder of the Manor, and afterwards the K ing grants the Capiral Meſſuage-to A OT 
Appurtenances ; and the Copyhold was granted to another Perſon. Adjudg'd, that the Farmer may dic 

le Greund to amend the Pipe; becauſe Terra tranſit cum Onere. Mo, 644. pl. 889. Trin. 43 Eliz, B. R. 


Guy v. Brown. | | | 


z. So ik J have ſuch Pipe by Preſcription, J may juſtify the Digg- 
ing of his Land to amend it, without prefcribing to do it; for it 18 
meident to the Thing preſcrib'd, 9 E. 4. 35. Curia. 

a. Treſpaſs of taking his Servant aud a Scaplery, vis. a Garment, was 
brought by the Prior of Grey-F riars in London. The Defendant ſaid, 
that the Friar took his Son and Heir apparent, now named Servant, and put 
him into a Friar's Habit; and the Defendant came into the Church, and 
the Son came to him with the Scaplery; and was only 11 Years of Age, 
and by Award of the Mayor of London he took the Scaplery. 41 it 
was challeng'd to be treble, viz. that he was Son and Heir, and was taken 
and carried away, in which Caſe he might take him; and another, that 
he came to him; and the third, the Award of the Mayor of London. Ifo 2 

N CO 214. 

And per Hank, he may take his Son and Heir, if he be under 21 Years, pl. 354 in 
it he be not profeſs'd.. And by the Opinion of the Court, becauſe the the Viſcoun. 
juſtification is good of the Taking of the Body; therefore it is good ot t<'s of Bin⸗ 
the Garments upon his Back, and therefore a good Plea for the Scaplery. _ ks 
Ard it was held there, that where a Man puts another into Apparel, it S. P. but. 
is a Gilt in Law. And per Hank, if an Adulterer takes the Feme of a is mit- 
Man, and cloaths her well with New Cloaths, the Baron may retake printed, and 
the Feme with the Cloaths. And after it was awarded, that as to the _ go 
Entry into the Church, and the Taking of rhe Intant and the Scaplery, are = 2 
that the Plaintiff take nothing by his Writ. Br. Treſpaſs, pl. 93. cites many Pages 
* 11 H. 4. 31. in 12 Hf. 4. 

5. Treſpats of a Houſe broken and Goods carried away. The Defendant | 
ſad, that the Plaimiff*s Husband was ſeiſed in Fee of the Houſe, and poſ- 
def the Goods, and made the Defendant Executor, and died; and the 
Vetendant found the Door open, and enter d and took the Goods, and the 
Pliinciit ſuppoling that the had been Executor, took them &c. And this 
was admitted good Colour, and the Plea was awarded good per Cur. 
notwithſtanding that the Plaintiff brought the Action of her Goods, and 
he Defendant juflified of the Goods of the Teſtator, W heretore the Plain- 
it fad, chat che Teſtator deviſed them to her, and the Defendant de- 
liver'd them to her after the Teſtator's Death, and after took them. 
and the Defendant proteſtando, that they were not deviſed, and pto 
Placito ſaid, that he did not deliver them, and fo at Iſſue. Br. Treſpaſs, 
9. cites 2 H. 6. 15. : 

6. Treſpaſs Quare Clauſum fregir, & Averia cepit. The Defendant 
ſnd, that the Plaintiff' commanded N. to deliver to him the Beaſts, by which 
he enter'd and received them of V. And per Huſſey and Brian, the De- 
tendant may juſtity che Entry by the Command given ro N. Bur per 
Choke, here the Party may receive the Beaſts at the Park-Gate, and can- 
not enter by the Command given to a Stranger, by which the Deten- 


\ 


dant chang'd his Plea, Br. Treſpaſs, pl. 342. cites 18 E. 4. 25. 

„. Where a Man is bound to make me a Houſe before Michaelmas, and 
heis no Carpenter, he may juſtity to bring 4 Carpenter there to make the 
Houle, Br. Treſpaſs, pl. 342. cites 18 E. 4. 25. Per Huſſey and Brian. 

9. And where a Man makes a Letter of Attorney to deliver Seiſin to W. F. 
there V. F. may juſtify the Entry to take the Livery, Br. Treſpaſs, pl. 
342. cires 18 E. 4. 25. Per Huſſey and Brian. : 
9. In Treſpaſs the Defendant juſtified Ly Cuſtom of Faldage by Preſerip- 
ton of 4 Cattle which paſture in 11 a Common &c. the Plaintitf wud 

| tar 
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that De ſon tort Demeſne without ſach Cauſe. Br. De ſon tort &c. pl 
31. cites 5 H. 7. 9. | "* pl. 


al. 


RSALZAM a. 2 Treſpaſs juſtifiable. By Lord. [Or Rewer. 
Fol. 568. | 
Won a, froner Eng.] 


pl. C. 13. 3. 1. He in Reverſion map well enter the Houſe in Leaſe for Life, tg 
8 1 , * Whether it be well repair' d, if the Houſe be open. 9 I), 
a 


2. Bur he in Reverſion cannot enter into the Houſe where it 
faſten'd up or lock*d, and break the Windows. 9 P. 6, : oy Cine 


—_ — 


2 


ea (M 3) Juſtification by Command. And Pleadings 


pl. 11. 


1. IN Treſpaſs of Gods carried away, it is a good Plea that the Oc; 
was outlaw*d, and he as Servant of the Eſcheator by his Comman! 
took the Goods ; Per Littleton, Br. Treſpaſs, pl. 339. cites 18 E. 4. g. 

2. In Treſpaſs the Defendant pleaded the Franktenement of one A. and he 
by his Command entred and did the Treſpaſs ; the Plaintiff ſaid that befor: 
that A. had any thing, he was ſeiſed till by A. diſſeiſed, and he re-enter, 
aud the Treſpaſs meſne ; and no Plea, but was compell d to ſay that he was | 
ſeiſed till by the Detendant diſſeiſed to the Uſe of A. and he re-enter'd, and 
the Treſpaſs meſne, and well. Br. Treſpaſs, pl. 429. cites 11 H. J. 21. 

3. In Treſpaſs of Goods taken, Per Keble, Where a Man derives In- 
tereſt from the Owner, as by Command, De ſon tort &c. is no Plea. Con- 
tra where he juſtifies in another's Right, as to ſay that the Franktene- 
ment is in a Stranger, and he by his Command &c. Br, De ſon tort 
&c. pl. 53. cites 16 H. J. 3, "2 

4.1n Treſpaſs of chaſing his Cattle, the Defendant as Servant to a Con- 
holder of the Manor of Z. laid a Preſcription in the Lord for Common of PA. 
ture for him and his cuſtomary Tenants of the ſaid Houſe, and ſo jaſtißed 

the Chaling by Command, and as Servant to the ſaid Copyholder, and 
that he Molliter drove them out of the Common. The Plaintiff replies 
De injuria ſua propria abſque tali cauſa. And upon Demurrer it was re— 
ſolved that theſe Words, Abſque tali cauſa relate to the whole Plea, 
and not to the Command only; for all makes but one Cauſe, and nei- 
ther of them without the other is any Plea by itſelf; and that here the 
Iſſue will be full of Multiplicity of Matter, whereas an Iſſue ought to 
be full and ſingle; for in this Caſe Parcel of the Manor demiſable by | 
Copy, Grant by Copy, Preſcription tor Common &c. and Command- 
ment will all be Parcel of the Iſſue. And Judgment againſt the Plain- 
tiff. 8 Rep. 66. b. Mich. 6 Jac. Crogate's Caſe. 

5. In Battery the Defendant pleaded a fudgment, and Execution had lj 
by E. his Father againſt F. S. and that the Plaintiff aſſaulted the Bailif in 
reſcue the Goods, whereupon he in Aid of the Bailiffs, and by their Command 
Molliter manus impoſuit upon the Plaintiff to prevent the Reſcue, TC 
Plaintift replied De inzuria ſua propria, and travers'd the Command &c. The 


whole Court reſolved that the Traverſe was ill; for he might have wy 
5 0 


— * A. ee at ed 


Jo of his own Head to prevent a Reſcue, which is a Tort and Breach of 
the Peace. 3 Lev. 113. Mich. 35 Car, 2. C. B. Bridgwater v. Bethe- 
way. | 


(M a. 4) Jaſtification by Licence. And „„ 0-2) 


pl. 18. 


i. Reſpaſs of Charing in his Free Chace; the Defendant pleaded Li- Where Li- 
cence of the Plaintiff to chace there; the Plaintiff ſaid that De e Plead- 


ſon tort Demeſne abſque tali Cauſa, Prift, and the others e contra. Br. Wees 
De ſon tort &c. pl. 33. cites 42 E. 3. 2. Contra 8 E. 4. ſhall not ſay 
De ſon tort 


Demeſne abſque tali Cauſa, but 2 anſever to the ſpecial Matter. Br. De ſon tort &c. + zo. Cites to 


H. 6.9. & 13. S. P. Br. De fon tort, pl. 41. cites 9 E. 4. 41. S. P. Br. De ſon tort &c. pl. 
50 cites 20 E. 4. 4 S. P. Per Keble and Townſend. Br. De fon tort &c. pl. 53. cites 16 
H. 2:3 


2. In Treſpaſs it is a good Plea that the Place where is the Common Gaol 
of the Sheriff of L. and that M. N. is Gaoler, who licenc'd the Defendant to en- 
tcr to ſpeak with a Priſoner, by which he did it, which is the ſame Treſpaſs 3 
and a good Plea Per Choke J. Br. Treſpaſs, pl. 332. cites 14 E. 4. 8. 
3. So where a Parker licences a Man to drink with him in his Lodge, 
tho' the Licence is derived by a Servant, and not by the Owner; Per 
Choke J. Br. Treſpaſs, pl. 332. cites 14 E. 4. 8, 
4. In Treſpaſs the Defendant pleaded Licence of the Plaintiff to enter, and Contra of Li- 
the Plainiiff ſaid that he broke his Door and Windows ; this is no good Re- cence in Law, 
plication without traverſing the Licence, inaſmuch as it is a Licence in %% A. 
Fact. Br. Replicntion, pl. 55. cites 21 E. 4. 


dern to drink, 

. or to enter 

s ſee Waſte, take Diſtreſs, and the like, it is a good Replication that he broke a Cup, or ſtaid all Night, or 
id the Diſtreſs; for of miſuſing a Horſe borrow'd &c. lies Action upon the Caſe, and not Treſpaſs 
Vi & Armis; but it is a good Replication after the Licence in Fact executed, that he came back after the 
ſame Day, and broke as above &c. And the beſt Opinion was that the other may rejoin to thoſe, as to ſay 
that he did not break the Cup, or ſtay there all the Night, or he did not kill the Diſtreſs, and ſhall not be com- 
pell'd to ſay Not guilty. Ibid. | 


5. Treſpaſs for entriug his Houſe and taking his Goods. The Defendant 
pleads quoad the Goods Nor guilty, and quoad the Entry that the Plain- 
tiff's Daughter licenced him, and that he entred by that Licence. The 
Plaintiff replies Non intravit Per Licentiam ſuam. The firſt Iſſue was found for 
the Defendanr, and the ſecond for the Plaintiff, That he did not enter by 
the Licence, and Damages aſſeſs'd to 80 I. It was moved in Arreſt of 
Judgment that he ought to have travers'd the Licence, and not the En- 
try by the Licence, or the Entry by itſelf, or the Licence by itſelf, 
and not both together; And of that Opinion were Williams and Vel- 
verton; to which Popham agreed, bl it been at the Common Law; 
but being tried, it is made good by rhe Statute of 32 H. 8. which aids 
misjoining of Iiſues; tor an Iiſue upon a Negative pregnant is an Iffue ; 
Per quod adjornatur. Cro. J. 87. pl. 13. Mich. 3 Jac. B. R. Myn v. 
Cole, 


(Ma 5) Juſti- 


ern TY Way wo TS 
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(M. a. 5) Juſtification. Pleadings. 


So of Entry 1.” T Reſpaſs for breaking his Houſe and Cloſe. The Defendant juſtified 
into a Tu- that the Plaintiff was his Tenant for Years, and he enter'd to ſee i 
. he did Waſte &c. The Plaintiff ſaid, that he ſtai there by a Day and a 


ſaid; thaa Night; anda good Replication. Br. Replication, pl. 12. cites 11 Ul. 


after his En- 4. 75. 
try he took Te : 
a Cp and beat his Servant. Br. Replication, pl. 12. cites 11 H. 4. 75. 


2. Treſpaſs of Nuſance, and of flopping a Kutter, to the Nuſance of the 
Plaintiff in ſurrounding his Land. The Defendant preſcribbd to ament 
the Gutter, and to ſtop the Water during that Time. The Plaintiff ſaid, 
that De ſon tort Demeſne &c. and traverſed the Preſcription Modo &: 
Forma; and ſo to Iſſue. Br. De ſon tort &c. pl. 48. cites 39 UH. 
6. 32. 

4 In Treſpaſs for pulling down his Hurdles in his Cloſe, the De- 
fendant j»/tified, for that one B. was Lord of the Manor of D. and that 
the ſaid B. and all thoſe whoſe Eſtate he had in the ſaid Manor, had 
had a free Courſe for their Sheep in the Place where &c. and that the Ji. 
nant of the ſaid Cloſe could not there erect Hurdles without the Leave of tl: 
Lord, and that B. let to the Defendant the ſais Manor, and becauſe the 
Plaintiff erected Hurdles without Leave &c. in the ſaid Cloſe, he caſt them 
down, as it was lawtul tor him to do. The Plainrift replied of his own 
Wrong without Cauſe &c. It was holden by the Juſtices to be an ill 
Plea; for the Plaintiff ought to have traverſed the Preſcription. 4 Le, 
16, 17. pl. 59. Trin. 26 Eliz. B. R. Ruiſhbrook v. Puſanies. 

4. In Treſpaſs of breaking his Fences, and eating up his Graſs with 
Hogs, the Defendant pleads, that the Fences were out of Repair. 'The Plain- 
tift demurs, becauſe the Defendant does mot ſay that they are the Plain- 
tiff*s Fences, nor that the Plaintiff *s Cloſe was contigue adjacens. Per Hale 
Ch. J. The not alleging that it was the Plaintiff's Mound ſeems not good, 
and then the Plaintiff ſhall have ſudgment; and ſo he had. Freem. 
Rep. 347. pl. 432. Mich. 1673. King v. Roſe. 

3. All Strangers who juſtify under Proceſs of Execution, (except Officers) 
ought to ſet forth the Fudgment ; and ſo muſt the Party who is Plaintiff, 
it he juſtifies; Per Holt Ch. J. Carth. 443. Hill. 9 W. 3. B. R. in Caſe 
of Britton v. Cole. ä 

Contra to 6. In Treſpaſs, Fa/tification without ſhewing the Commencement of his 

formerJudg- 7 gate, or that Freehold was in him, is not good, tho' Polleſfion is ſuff- 

Cro. C. 138. client to count upon. 12 Mod. 506. Paſch. 13 W. 3. B. R. * Pell y, 


Skevil v. Garlick. 
Avery. | 
And 2 Mod. 70. Searle v. Bunion.— And 3 Mod. 32. Langford v. Webber, — And Carth. 9, S. ©, 
See Poſſeſſion (I) pl. 2. * 

* Lutw. 1492. S. C. 


(N. a) Treſpals. 


9 Lea 
2 ns i 


"Treſpaſs, 


6 


(N. a) Treſpaſs excyſable. What Act or Thing will 
excuſe a Treſpaſs. 


1. F my Beaſts eſcape (nat contra Pacem) into the Land of J. 8. 
and rramples his Corn, this Eſcape ſhall not excuſe me ot Tret- 
pals, but a Writ of Tretpats lies againſt me for Default of good 
Keeping of them, 25 Aft. 56. adzudg'd. 12 H. 7. Kell. 3. b. | 
2. It A. leaſes Land to B. for Lite, and after leaſes it ro C. for 
Years to commence after the Death of the Leſſee, and then B. ſows Part 
of the Land, and dies before Severance of the Corn, and after- 
wards C. enters into the Reſidue of the Land not ſown, and puts in 
his Beaſts, and the Beaſts go againſt his Will and feed the Corn; 
This ſhali not excuſe him, but the Executor of B. ſhall have Action 
of Treſpaſs for it; for he ought to take care of his Beaſts, that they 
da no Damage to another Man. And here the Emblements be- 
long to the Executor of B. and he has Liberty to permit them to 
grom there till a convenient Time for their Severance. M. 10 Car. 
B. B. between Pitts and Cullibeare udjudg'd upon a Demurrer, In⸗ 


tratur Tr. 10 Car. Rot. 575. 
z. In Falſe Impriſonment, the Defendant ſaid, that the Father of the 


Plaintiff held of his Maſter by Service of Chivalry, and died, the Plaintiff 
ting within Age; and he, by Command of his Maſter, ſeiſed him, and de- 
tain'd him fix Months; and after one E. an elder Brother of the Þlaintiff, 
who was raviſb'd into Scotland, came back 3 and the Defendant perceiving ut, 
raid the Plaintiff, and ſeiſed E. Judgment 11 Actio, and a good Plea. 
Br. Notice, pl. 19. cites 22 Aft. 85. | 
4. It the eldeft Brother goes over the Sea, the Youngeſt thinking that he So where a 
is dead, cannot juſtity ro enter into the Land; Per Portington. Br. Treſ- In mates 


0 Executor 
paſs, pl. 141. cites 21 H. 6. 14. pry 


= yond Sea, the 
Precutors, thinking him dead, ſeiſe the Goods, he ſhall have Treſpaſs ; Per Portington. Br. Treſpaſs, pl. 


141, Cites 21 H. 6. 14. | 


F. If an Infant delivers Goods to the Defendant, it is a good Excuſe in 
an Action of Treſpaſs ; bur a Gift by an Infant is void. Br. Treſpaſs, 
pl. 150. cites 22 H. 6. 3. 
6. In Treſpaſs of cutting Trees &c. it is a good Plea, that the Plain- 
tiff hired him to cut for 8 d. by which he cut, as lawtully he might &c. 
br, Treſpaſs, pl. 383. cites 33 H. 6. 55. 
7. In Treſpaſs the Defendant ſaid, that the Cloſe where &c. adjoins to 
the King's Highway from ſuch a Vill to ſuch a Vill, and he chaſed his Cat- 
tle in the Way, and they enter*d the Cloſe in Default of Incloſure of the Plain- 
if, which the Plaintiff and thoſe whoſe Eftare &c. have uſed to in- 
cloſe Time our of Mind. And the Defendant freſhly purſued and re— 
caſed &c. by which the other ſaid, that it was /ufficiently incloſed, priſt 
Kc. Nevertheleſs, per Danby and Littleton, it Grain grows in a com- 
mon Field near the Way, and the Beaſts feed, the Defendant ſhall ren- 
der Damages; for there the Plaintiff is not bound to incloſe. Contrary 
above. And the Iſſue was join'd upon the Sufficient Incloſure, and not pou 
the Incloſure only. Quod nota. Br. Treſpaſs, pl. 321. cites 10 E 
1 1. 
g. And where a Man has a private or particular Way, which 1s not the 5 if a Han 
Ning's Highway for all, there if he, who has Title, chaſes Cattle which <-bo has ng 
| 6 5 enter Right of 


N 


- e 


2 2 


Title to chaſe there; Per Moyle and Choke. Br. Treſpaſs, pl. 321. cites 10 E. 4. 7. | 


that Doderidge ſaid, that here is a Damage to the Owner of the Beaſts, but no Injury; and that there 


—_—__  —___—O___,” ³ͤ r ²—CÜ ¶ᷣͤůUüuU... ᷑ T—•48k 
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Wav there, enter and fred, Treſpaſs does not lie, tho? it be not incloſed; Per Moyle 
c_ there, and Choke. Br. Treſpaſs, pl. 321. cites 10 E. 4. J. 
an SA .ats- . ” 

tle enter, for Default of Incloſure Treſpaſs lies; for the not Incloſing is no Matter to him who has 0 


9. It a Man has Common in D. and one W.S. has Land adjoining, chi 
he is not bound to fence, As in the Field Country; there the Commoney i; 
bound, when he purs his Beaſts 1n the Common, to keep them that they 
do nor go into the Land ot W. S. Per 2 Juſtices, Br. Treſpaſs, pl. z4; 

cites 20 E. 4. 10. | f 5 : | 
10. Juſtification in Treſpaſs for ſubverting his Soil, and ſeeding the 
Graſs, by a Cuſtom, hat where he ploughs he may turn his Plough upon th; 
Land adjoining, by which he. did ſo, and his Horſes in the turning ſubverte} 
a Foot of Land, and took a Mouthfull of Graſs againſt his Mill; and well, 

Br. Treſpaſs, pl. 351. cites 21 E. 4. 28. and 22 E. 4. 8. 

See (I. a) pl. 11. Treſpaſs Quare Clauſum fregit; it appear'd that the Defendant hal 
23 S. C. but Cloſe adjoining to the Highway, which was ſuppoſed to be the Lord's Waſte, 
8 and that the Cattle coming out of his Cloſe did caſually ftray in the Highway, 
and tor this the Action was brought. Croke J. ſaid, that if the Cattle ſtay 
any Time on the Waſte, and depafture there, the Lord may have an 
Action of Treſpaſs. And Fenner ſaid the Cattle ought not to feed in the 


Highway; and as it appear'd to be Alta Via Regia which made it the 


ſtronger againſt the Plaintiff, he was againſt the Action; and the whole 
Court diſliked much of it, and were of Opinion againſt the Plaintiff; 
but the Matter being upon Compromiſe, they deliver'd no Judgment. 
Bulſt. 157. Trin. 9 Jac. Durand v. Childe. 
Jo. 131. pl. 12. In Treſpaſs, the Defendant pleaded that the Plaintiff”s Sheep were 


1. Millen 5 | ] 
; n treſpaſſing in his Ground, and that he chaſed them out with a little Dog, and 
= 8 he immediately recall d his Dog but the Dog purſued them into the Plainif”s 


judg'd ac- Ground adjoining. Upon Demurrer, it was held that the Action does not 
cordingly, lie. And Doderidge J. gave for Reaſon, that there was no Hedge. And 


_ _ Judgment was given tor the Plaintiff, Poph. 161, Paſch. 2 Car. B. R. 


further, that Millen v. Fandrye. 

if the Dog 

had chaſed them out of the Land where they were Damage -Feaſant into the Land of a Stranger, and the 
Party did his Endeavour to recal the Dog, no Treſpaſs lies; but Jones J. held it not lawful for the 
Party himſelf to chaſe them into the Land of a Stranger, but to a Highway only or a Common, or to 
the Land of the Owner only. Lat. 13. Millen v. Pawery S. C. adjudg'd accordingly, and ſam: 
Difference taken by Jones ]. as to the Party's doing it by —_— or by a Dog, and where they drive them 
into the Highway, and where into a Common &c. at. 120. S. C. and S. P. by Jones and Crew 
Ch. J. and Doderidge J. held that the Action did not lie. And Jones agreed clearly, that the Chaſing 
with the Dog was lawful, and took the Difference between Chaſing by the Party himſelf and where 
he does it by a Dog; and ſaid, that the Party himſelf may chaſe them into the Land of the Owner, unle!s 
it be into his Corn, and even there in Caſe of Neceſſity. But that in all thoſe Caſes it ſeems that Treſpa!z 
lies for the Owners of the Beaſts, becauſe it is not lawful to do a Tort to another to eaſe myſelf; And 


never ſhall be Treſpaſs unleſs there 1s both Wn oe and Injury. But the Report ſays that notwithſtanc- ! 
ing all this, Judgment was given for the Plaintiff. 


13 No Excuſe is good in Treſpaſs, but by inevitable Neceſſity. 2 Jo. 


205. Paſch. 34 Car. 2. B. R. Dickenſon v. Watſon. See (G) pl. 1. in the 
Notes, the Caſe more large. 


(O. a) Tres 
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O. a) Treſpaſs. What will be a Diſcharge of a Treſ- 
pals. Death. 


I F Treſpaſs be done to the Goods of the Teſtator in the Hands of 
the Executor, if the Executor after dies, his Executor ſhall 
not have Treſpals for it, but Moritur cum Perſona. Contra, 18 H. 6. 


22. U. 5 : 3 : 
7 Tf a Man beats my Servant by which I loſe his Service by diverſe Yelv. 89. 
Months, and after he dies, yet J ſhall have Action of Treſpaſs againſt Baier v, 
the Treſpaller; for this was a Diſtinct Treipaſs to me. Tr. 4 Ja. 5 C. vue 
B. K. ni Haggin's Cuſe by Williams. | S. P. by 

| . Williams 
does not appear; but Tanfield ſaid, that if one beat the Servant of J. S fo that he dies of that beating, 
the Maſter ſhall not have an Action againſt the other for the Battery and Loſs of Service, becauſe the 
ceryant dy ing of the Extremity of the beating, it is now become an Offence againſt the Crown, it being 
turn'd into Felopy, and this has drowned the particular Offence, and private Wrong done to the Maſ- 


ter before; And his Action by that is gone; which Fenner and Yelverton agreed to. Brownl. 
125. Huggins v. Butcher S. C. ſeems only a Tranſlation of Yelverton. 


z. But ff a Man beats my Feme, by which ſhe languiſhes by diverſe 
Months, and alter dies, J ſhall not have Action of Treſpaſs againſt Nelv. 89 
jin atter for this Treipals, becauſe the Treſpaſs, was not done to $57 2/4 
ne but to the Feme, lo that the Feme ought to have join'd in the givs v. But. 
ation, and J only kor Contormity, Dubitatur Tr. 4 Ja. B. K. cher 8. C. 
Higgins Cale. | and S. P. a- 


: reed; f. 
Damages ſhall be given to the Feme for the Tort offer'd to the Body of her. e 205. — 
po v. Buther S. C. and ſeems to be a Tranſlation of Yelverton. wx 


Noy. 18. Higgins's Caſe S. C. and 
P. by Tanheld. And per Cur. the Action will not lie; for the King 917 is © alt Felony” ex. 


* 


cept the Party brings an Appeal. 


. FF - Gy HTS 


*. a) Treſpaſs. At what Time. In what Caſes it ſhall S -þ 
5 be defeated by Matter Ex Poſt Facto. AY 


F one raviſh my Feme, and after we are divorced Cauſa frigidi- 

1 tatis, pet J may have Treſpaſs for Raviſhment of my Feme 
with my Goods taken ct. 43 E. 3. 23. 44 Afl. 13. adjudged, 

2. So ik a Man ravith my Feme, J may have Treſpals againſt him 
iter the Death of the Feme, for Raviſhment of mp Feme with Goods 
uten; for in this Action he ts not to recover the Feme, but Oa- 
mages. 44 All. 13. 

3. It a Man who bas no Right diſtrains in his cum Rig ht and after Juſe But if be di- 
"es as Bailiff in Right af the Lord, this is no good Juſtification, tho? A ©*, 
the righttul Lord agrees to it after. Br. Juſtification, pl. 14. cites J H. Ong of ths 
4. 23. per Gaſcoigne. | | | pl is not his 
"itt, and after the Lord agrees and he juſtifies as Bailiff, this is a good Juſtification, per Gaſtoign ; but 
vrooke fays the Law ſeems to be otherwiſe, for he was once a Treſpaſſer ; for he had not any Authority 
«the Time of the taking, and therefore Agreement after will not terve. Ibid. 


e- 


4. It 


—_ 
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4. It Treſpaſs be brought of Beaſts generally, and the Plaintiff has 
Beaſts again, this ſhall he given in Evidence; tor otherwiſe the Plainr's 
ſhall recover in Value. Per Culpeper. And per Hank. where the Val 1 
of the Beaſts is alleg'd in the Writ, it is a good Plea that the Plain Mm 
himſelt is ſeiſed of the Beaſts. And per Hill where the Value is all: 1 
the Juſtices of Niſi Prius ſhall enquire of the Value, nor having Re S þ 
whether the Plaintiff has the Beaſts again or not, Br, Treſpaſs pl. N 
cites 11 H. 4. 23. F 93, 
5. If a Man abates after the Death of my Father, and ] re-enter I hall 
have Action of Treſpaſs; but contrary it I releaſe ; Per Newton. Br 
Treſpaſs, pl. 127. cites 19 H. 6. 23. — — 
6. It Treſpaſs be done upon Tenant for Years, and his Term expires, he 
ſhall have Treſpaſs without Regreſs ; for his Term is ended. Per P ul. 
thorp. Br. Treſpaſs, pl. 127. cites 19 H. 6. 23. 


(Pa. 2) [Defeated by] Act of the Party. 


[1] 3, 1 F a Man takes my Beaſts without Cauſe, and I ſue a Deli. 
1 verance, yet Treſpals lies for the taking. 46 E. 4. 26. h. 

Contra. 7 Y. 4. 15. 
Br. Treſpaſs, [2] 4. After a Treſpaſs upon my Land, if I alien the Land, yet J 
pl. 127. cites May have Treſpaſs for the Treſpals done before. 19 Y. 6. 28. b. 
I9 7 3 3] 5. It Bailee of Goods brings Treſpaſs, and Bailor other Treſ. 
perAſcough. pat, he that firſt — ſhall ouſt the other of his Action. 46 E. 

„21. 20 Bs 7+ $» Bb 

13 Rep. 69. : [4] 6. It the Owner retakes his Goods from the Treſpaſſer, yet he 
Per Cur. in ſhall have Trelpalſs tor the Taking. 11 Y. 4. 24. b. 


Caſe of 


Meydon v. Smith, cites 11 H. 4 23. . 


But he ſhall 5. It a Man breaks my Houſe, and ouſts me, and another Man difſciſes 
hr in Him, and I releaſe to the 2d Diſſeiſor, yer I ſhall have Treſpaſs againſt the 
che Gafe of firſt Diſſeiſor; Per Aſcough. Br. Treſpaſs, pl. 127. cites 19 H. 6. 23, 


the Releaſe | 
of the Treſpaſs done after the Diſſeiſin; but contrary of the Treſpaſs which is the Diſſeiſin; Per Neu- 
ton. Br. Treſpaſs, pl. 127. cites 19 H. 6. 23. 


6. It A. recovers Land by Fudgment againſt B. and then F. F. dbes 4 
Treſpaſs, and aiter B. reverſes the Fudgment for Error, yer A. ſhall have 
Treſpaſs againſt J. 8. For B. cannot have Remedy but only againſt A. 
and not againſt Strangers. And as the Law charges A. with all the 
Meſne Profits, ſo it gives him Remedy, notwithſtanding the Reverſal, 
ie 4 Treſpaſſers in the Interim. 13 Rep. 21. 22. in Ninian Men- 
vil's Cale. 


(Pa 3) [ Defeated by] Acts of a Stranger. 


Br Contratt [1] J. 45 a 1 takes Beaſts out of the Poſſeſſion of a Leſſee of 165 
cc. pl. 9. or a Year ta compoſt his Land, Treſpals lies againſt ty! 

piper 7: Stranger; and if the Lellor after ſells the Beaſts 2 the Trp 
Lewis 
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Treaſs lies for the Treſpaſs done before. Dubitatur, 11 D. ta. Thar i 


b is in a Man- 
4. 24. U. 5 ; DN ner agreed 
hat ſuch Sale extinguiſhes the Action of the Leſſee; and Hank. was preciſe in it; Quod mirum ! for 
Treſ Heer has Property and then the Sale of the firſt Owner is void; Quod quære. Br. 'Treſpaſs, pl. 92. 
"HC. accordingly by Hank, and compared it to the Caſe of a Diſſeiſin of A. by B. and then B. is 


- . 8 % - - 
N by C. and afterwards A. releaſes to C. now the Action of B. is determined. 


diſſciſed 


(Qa) Treſpaſs. Giſt of the Aion. In what Caſes it 
lies for an Act done by Virtue of an Office. 


. IF a Pan be aſſeſo d to pay a 15th by Force of a Connniſſion, and Br. Quin- 
had been alleſs d in Time betore, yet it he oughr not to pay it, 774, PL3- 
Treſpals lies againſt the Collector, it he levies it. 11 Þ, 4. 35. Per Hank, 
Thar if 
Collector diſtrains for Fifteenths him, who ought not to pay it, Treſpaſs does not lie. —bos be is 


{aid there, that where a Man 1s aſfſe/s'd to Fifteenths for his Beaſts in D. where he has no Beaſts there, and 
is diſtrained by the Collector, he ſhall have "Treſpaſs againſt him, and he ſhall not have Aid of the King. 


Ibid. 


2. If a Sheriff ſerves a Capias where there is no Original, Treſpaſs does 
not lie; Per Hank. Br. Quinzime, pl. 3. cites 11 H. 4. 35. 

z. Where the King or the Eſcheator ſeiſes by inſufficient Office, which Br. Patents, 
does not intitle the King by the Law, a Man ſhall have Treſpaſs againſt pl. 3: cites 
the Eſcheator or Grantee of the King &c. Contra where the Eſcheator 
ſeiſes by Reaſon of a Writ where the King has not Title. Br. Treſpaſs. 
pl. 15. cites 9 H. 6. 20. 


(Qa. 2) One or ſeveral Treſpaſſes. JYhat ſhall be ſaid 
to be. 


. Reſpaſs againſt 2 of Trees cut. The one juftified for Himſelf of Com- 
; mon there, and the other for Common there for Himſelf, and are 
tound guilty, and Damages raxed entirely; And by the beſt Opinion it 
is well; for it is but one and the ſame Treſpaſs, tho {6 Anſwer be ſeveral. 
Br. Damages, pl. 202. cites 11 H. J. 19. 20. 

2. Contra in Treſpaſs againſt two of 2 Horſes taken; tor it is a ſeveral 
Treſpaſs. Br. Damages, pl. 202. cites 11 H. 7. 19, 20. 

3. It a Man cuts a Tree, and carries it away preſently, it 18 not Felony, 
bur one intire Treſpaſs; Per Hale Ch. J. Freem. Rep. 23. pl. 29. Hill. 
1671, in Caſe of Emerſon v. Amell. 


S (Qa 3) J. 
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and there- 


38 E. 3. fol. 33. that it lies againſt the Leſſor alone; and here with agrees 5 H. 7. 10. Ibid. 


for the Statute is to be taken ſtrictly. 


Br. Treſ- 3. Treſpaſs V1 & Armis. The Defendant ſaid that the Plaintiff ell 


” 
——— 
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(Q. a 3) Ji & Armis. Tn what Caſes Treſpaſs lies Vi 8 
Armis. In Reſpect of the Perſons. 


This Branch x, Marlb. 3. L'Nacts, That if any diſtrain his Tenant for Services and 
in nterpre- $2 H. z. Cuftoms, or other Thing for which the Lord of the Fo 


q h: th : . . . , 
pl ok; ep ah Ca uſe to diflirainz and after it is found that the Services are not que, 


pay no Fine; Ie Lord fhall not therefore be puniſe d by Redemption. 


fore by a Conſequent, ſince this Act no Action of Treſpaſs Quare Vi & Armis lies againſt the Lord j 
this Caſe; for then he ſhould pay a Fine. But at the Common Law Treſpaſs Vi & Armis did lie : 
Inſt. 105. | | 

* If the Leſſor ouſts the Leſſee for Years, Treſpaſs Vi & Armis lies, notwithſtanding the Statute that 
the Lord ſhall not therefore be puniſhed by Redemption; for he may diſtrain or ſee Waſte, but notre 
rain the Poſſeſſion; for this Act is not done as Lord, and ſo out of the Caſe of the Statute, Br Tree. 
paſs, pl. 384. cites 38 E. 3. 33. and 48 E. 3.6. and 5 Hf. 7. 10. 2 Inſt. 106. S. P. and cites Same 
Caſes, and 28 E 3. 97. 

Treſpaſs Quare Vi & Armis Clauſum fregit, and taking his Beaſts; the Defendant ſaid that he leaſed 
the Land where &c. for 10 Years rendring Rent, and fo the Land is held of us, and within our F ee, Judg. 
ment of the Writ Vi & Armis ; and as to the Cloſe broken he was compell'd to anſwer by Award; 
quod nota, And if the Writ Vi & Armis lies between Leſſor and Leſſee adjornatur ; therefore quære. Br. 
Treſpaſs, pl. 65. cites 48 E. 3. 5. 6.— Br. Brief, pl. 513. cites S. C. | 

And another ſuch Caſe was brought by the Leſſor and J. B. and ſaid there, that becauſe Covenant 
lies of the Ouſter againſt the Leſſor als; and not againſt the other who was not Party to the Leaſe 
therefore Treſpaſs Vi & Armis lies againſt both. Br. Treſpaſs, pl. 65. cites 48 E. 3. 6. 7. And ſays, See 


Treſpaſs Vi & Armis lies by the Leſſee againſt his Leſſor for Years, by the Opinion of the Juſtices; for 
Leſſee for Years ſhall do f Fealty, and therefore the Leſſor hath Fee there; by which the Plaintif 
faid that the Leſſor hath nothing but in Right of lis Wife, who is dead ſince the Leaſe, and never had Iſu. 
Quære; for then it ſeems that the Keverſion is deſcended to the Heir of the Feme, and then the De- 
fendant hath not Fee there ; and the Defendant's Plea was that he leaſed for Years to the Plaintiff ren- 
dring 10s. Rent, and for the Rent Arrear he entred and diſtrained ; Judgment of the Writ Vi & Ar- 
mis, and this Caſe was not adjudged. Br. Treſpaſs, pl. 18. cites 9 H. 6. 43. 

+ 2 Inft. 106. ſays, that the Word (Dominus) in this Act is extended to the Leſtor upon a Leaſe for 
Life, or for Years; for the Leſſce for Years ſhall do Fealty alſo. And Br. Treſpaſs, pl. 344. cites 
20 E. 4. 2. accordingly, That it ſhall be intended as well to the Leſſor for Term of Years, as between 
other Tenant and his Lord ; Per Cur. But Ibid. pl. 273. cites 5 H. 7. 10. Ir is ſaid, per Cur. that it 
is intended between Lord and Tenant, and not between Leſſor and Leſſee. | 

Treſpaſs Vi & Armis, the Defendant juſtified as Pailiff for Rent Arrear, within the Fee of bis Maſer, 
and demanded Judgment of the Writ Vi & Armis. Hill ſaid, that the Writ is good enough again the 
Bailift Vi & Armis, notwithſtanding the Statute of Marlbridge, cap. 3. that the Lord ſhall not there- 
fore be puniſh'd by Redemption. Contrary againſt the Lord himſelf. Br. Treſpaſs, pl. 98. cites 11H 
4. 78. and 9 H. 5. 14.—8. P. ibid. pl. 220. cites 5 H 6. 3. per Cur.— S. P. ibid. pl. 377. cites 2 H. 4. 4. 
8. P. 2 Inſt. 106. for the Bailiff is not Dominus. 


2. In Treſpaſs the Defendant avow'd for Heriot Arrear &c. And the 
Plaintiff ſaid that De fon tort Demeſne without ſuch Cauſe, and the De- 
tendant tender'd Demurrer, becauſe the Writ is Vi & Armis where he is 
Lord, and yet the Detendant was compell'd to join the Iſſue as the Plain- 
oy had render'd; Quod nota. Br, De ſon tort &c. pl. 5. cites 44 

35-13; 


pals 2 three Acres of him by Fealty and 3 d. and for the Rent Arrear he diſtrain d ; 
s. P Br. Judgment of the Wrir Vi & Armis, and a good Plea. Br, Briet, pl. 
Brief, pl. 115. cites 8 H. 4. 16. 

407: cites | 

10 H. 6. 24, Helda good Plea per Cur. whether any Rent be Arrear, or not, 


Br. Treſ- 4. In Treſpaſs, if a Feme Covert delivers the Baron's Goods to W.N. Trel- 
paſs, pl. 92. paſs Vi & Armis lies againſt W. N. Per Skrene, which Hank. denied 
cites 8. C. the Reaſon ſeems to be becauſe Feme has latoful meddling with, Goods ol 
the Baron. And ir is agreed that ſuch Taking is not Felony ; but ge 

ot Treſpals, Br. Baron and Feme, pl. 36, cites 11 H. 4. 24. el 

| | 5. re- 


n . * 
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Treſpaſs of a Cloſe and Houſe broken Vi & Armis, the Detendant 

leaded Not Guilty to the Force and Arms; and to the reſt, that he was 
%%, and leaſed to the Tenant for Years, and came there to ſee if Waſte was 
one, Judgment; and a good Plea ; Per Hill and Hank; bur 'Thirn 
contra. Br. Trelpals, pl. 97. cites 11 H. 4. 75. 

6. If the Lord diſtraius his Tenant for Rent, where none is Arrear, or S. P. Ibid. 
ſuch like, which may be 1nrended to be done as Lord, Treſpaſs does not pl. 2 Cites 
lie Vi & Armis. Br. Treſpaſs, pl. 16. cites 9 H. 6. 29, nf 
J. Where a Man beats him who ſerves me at Pleaſure, or an Infant Br. Labour- 
whoſe Covenant is void, yer I ſhall have Action upon the Caſe for the ers, pl. 29. 
Battery, for the Loſs of my Service. And the fame Law where I re- cites S. C. 
rain a Man who is beat &c. and here it lies for the Maſter Ji & Armis. 

Br. Action ſur le Caſe, pl. 55. cites 21 H. 6. 8. 9. and Regiſter 102. 

and 182. | 

aug, Treſpaſs Quare Vi & Armis Clauſum fregit, and cutting his Trees. 

And to the Entry the Defeadant ſaid, that the Plaintiff held of him by 

Fealty and Rent, and demanded Judgment of the Writ Vi & Armis. 

And per Cur. it is no Plea, unleſs he /ays that the Rent was Arrear, and 

that he came to diſtrain; and yet it ſhall not be traverſed, Bur if no Rent 
be Arrear, he cannot enter unleſs as a Stranger, who ſhall be a Treſpaſſer; 

by which the Defendant pleaded accordingly, and as to the Trees cut, Not 

Guilty. And per Cur. this is no Plea to the Writ above, but to the 

Action; for the Action does not lie Vi & Armis againſt the Lord, who 

demeans himfelt as Lord; by which the Plaintiff 1aid, that he held of 
B. and not of the Defendant. And it was ſaid, that Writ of 'Treſpaſs 

ef Cloſe broken does not lie without Vi & Armis; but Juſticies may be 

without Vi & Armis. Br, Treſpaſs, pl. 317. cites 8 E. 4. 15. 

9. In Replevin, if the Lord claims Property and will nat avow, Treſpaſs 
lies Vi & Armis, and he ſhall make Fine and Ranſom. Br. Treſpaſs, 
pl. 317. cites 8 E. 4. 15. 

10. Treſpaſs Vi & Armis. The Defendant ju/tified for Diftreſs by Te- 
aure of him by Rent and Services. And the Plaintiff pleaded, that Riens 
arreare, and found for the Plaintiff, by which he demanded judgment. 

And the Deſendant alleg'd the Statute of Maribridge, that the Lord ſhall 

nat therefore be puniſbd by Redemption, and by all the Juſtices, becauſe 
the Statute is Negative and reſtraining; and it appears in the Record, 
that the Detendant is confeſs'd to be Lord, theretore the Plaintiff ſhall 
not have judgment. Br. ſudgment, pl. 121. cites 10 E. 4. J. 

11. 'Treſpats Vi & Armis does not lie where my Bailiff cuts Trees Br. Treſpaſs, 
withour Canſe, or * kills my Cyws, Sheep &c. nor where my Bailiff or Eut- pl. 343- cites 
ler breaks my Bowl &c. for he has lawtul Poſſeſſion of them. And yet ＋ 5 
fee 13 E. 4. fo. 9. that if he ſteals them it is Felony ; tor it is the Poſ- Collow. 7A 
ſelſion of the Maſter, But in the firſt Caſe, 'Treſpaſs lies upon the Caſe. Treſpaßs, pl. 
Quod nota, Per Chocke and Catesby. Br. Action ſur le Caſe, pl. 99. S. cites 22 
eites 18 E. 4. 27. | = 1 

12. It a Man takes my Cattle out of the Poſſe//ion of him to whom I bail 
them, J ſhall have Treſpaſs Vi & Armis ; Per Colow. Br. Treſpaſs, pl. 

362. cites 22 E. 4. 5. | | 

13. Treſpaſs Quare Vi & Armis he cut his Trees. The Defendant juſ- 
tified as Servant, and by Command of the Tenant at Will of the Leaſe of the 
_ Plaintiff, And per Brian, the Plea is not good; for the 'T'enanc at Will 
himſelt cannot do it; becauſe he cannot grant the Land over, for he has 
ſtrict Intereſt, and therefore Treſpaſs Vi & Armis lies. Br. Treſpaſs, 
pl. 362. cites 22 E. 4 * 

14. It Tenant at Will himſelf cuts the Trees, Treſpaſs lies Vi & Ar- 
mis; Per Colow. Br. Treſpaſs, pl. 362. cites 22 E. 4. 5. | 
15. Treſpaſs Quare Clauſum fregit, & averia cepit, & abduxit. The But it was 
Defendant ſaid, that the Place was his Franktenement, and the Cattle were i" ® as pe 
Damage feaſant, by which he took them, The Plaintiff pleaded . for i the * 
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fendant had Tears made by the Defendant, which yet continues. And the Defen 

juſtifes jor murrd, becaule it was Vi & Armis; and yet the Writ is good 

97 oy og Cur. by reaſon of the breaking of the Cloſe. Br. Treſpaſs, pl. 

the Soil, that 5 H. 7. 10. 
the Writ V1 | | | | 

& Armis had abated. Br. Treſpaſs, pl. 273. cites 5 H. 7. 10. 


dat de 
Per tot. 
273. Clteg 


As Lord of 16. In ſeveral Ciſes a Man who 1s Tenant of the Franktenement ſhall I, 
the Warren uni d by Treſpaſs Vi & Armis for an Aci done in his own Franktenement 


| | p "AV A 

1 Kauni Br. Treſpaſs, pl. 273. cites 5 H. 7. 10. 
& Armis, | s 
4 | againſt the Oxoner, Quare Vi & Armis Marrennam ſuam intrarit. Br. Treſfaſs, pl. 273. cites ;H 


#30 
3 Ind if a Man grants Veſluram terre for Term of Years, and the Grantor takes the Veſture, there the 
| | Grantee ſhall have Treſpaſs Vi & Armis, Br. Treſpaſs, pl. 273 cites 5 H. 7. 10. | 
So if a Man ſells his Trees, and after cuts them, the Vendee ſhall have Treſpaſs Vi & Armis, B. 
Treſpaſs, pl. 273. cites 5 H. 7910. 3 
ind ſo of other Liberties and Profits in another's Land, which was agreed by all the Juſtices. By 
Treipaſs, pl. 273. cites 5. H. 7. 10. 


* 8. P. per 17. If the Lord does an Act in the Land of his Tenant, which does not te. 
Tartteton- = Jong to him to do as Lord, as labour the Diſtreſs, or * kill it, or + cut Trees, 


_— Ad Treſpaſs lies Vi & Armis. Br. Treſpaſs, pl. 273. cites 5 H. J. 10. 


15.—8. P. 
Ibid. pl. 362 cites 22 E. 4. 5. ; 
+ 8. P. So if he breaks a Door, or a Window &c. which cannot be intended as Lord, there the Tenn 
may have a Writ of Treſpaſs Quare Vi & Armis againſt the Lord, notwith'tanding the Statute of Aan. 
bridge, cap. 3. Br. Treſpaſs, pl. 16. cites 9 H. 6. 29. S. P. And ſo if he feeds the Ground of hi; 
Tenant, or the like. 2 Inſt. 106. 

So it the Lord breaks the Gates or Hedges, Treſpaſs lies Vi & Armis. Br, Treſpaſs, pl. 344. Cites 


20 E. 4. 2. | 


} 
| 
q 
1 
3 
3 
= 
C 
' 
1 
[1 


18. The Lord cannot break the Cloſe to diſtrain; but ſhall have Aſſiſe, if 
it be ſo incloſed that he cannot enter to diſtrain. Br. Treſpaſs, pl. 2, 
cites 5 H. 5. 10. . 

19. Holt Ch. J. declared for Law, That no Action of Treſpaſs Vi & 
Armis would lie for a Tenant at Will againſt his Landlord for the Lord's 
Entring or Diſtraining for Rent &c. 11 Mod. 209. pl. 13. cites D. 119. 
Io E. 4. 7. 2 Inſt, 105. Mo. 10g. 


(Qa. 4) Vi & Armis. In what Caſes Treſpaſs lies Vi & 
Armis. Jy Reſpect of the Thing &c. 


Br. Quod I. | F a Man ought to grind his Grain Toll Free, and the Miller takes Toll, 


permitat, pl. Treſpaſs lies Vi & Armis, and not Action upon the Caſe; quod 
— Dh nota. Br. Treſpaſs, pl. 41. cites 41 E. 3. 24. 
Treſpaſs, 2. It was awarded for Law to be a good Plea in Treſpaſs of taking of 


pl. 47. cites Goods Vi & Armis, to fay that the Defendant had Del:verance theredf by 
44 E. 3. 20. Replevin ; Judgment of the Writ; for after this the Plaintiff ſhall not 
have Treſpaſs, but ſhall purſue by the Replevin ; and ſuch Deliverance 
is by the Law, and not as Treſpaſs, and therefore the Defendant who 
obtain*d Deliverance of it by Replevin, is no Treſpaſſor, nor Treſpaſs 
Vi & Armis does not lie of ſuch taking by Replevin 3 Quod nota. Br. 


Treſpaſs, pl. 43. cites 44 E. 3, 20. 
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If Vi & Armis be at the Commencement, it ſhall refer to all the 
Natter enſuing. Br. Treſpals, pl. 112. cites 38 E. 3. 15, 16. 55 

Treſpais Quare Vi & Armis, he took his Boat and Nets, the Defen- 

1 ſaid that this taking was in the County of H. and there was Deli 
er ance made 4 the Sheriff, Judgment of the Writ Vi & Armis, and ad- 
- rnacur ; it ſeems that ot Deliverance made by the Sheriff Treſpaſs does 
2 lie Vi & Armis. Br. Treſpaſs, pl. 76. cites 2 H. 4. 16. 
5. Treſpaſs upon the Caſe, inaſmuch as the Detendant Vi & Armis 
opel a Server in L. by which 4o Acres of his Land are ſurrounded ro 
"he Damage &c. And the Writ Vi & Armis awarded good of Stopping ; 
«tra of Laches of Nonfeaſaiice, or not repairing &c. by which the Land 
„ ſurrounded, there the Writ ſhall not be Vi & Armis. Er. Action ſur 
e Cale, pl. 45. cites 12 H. 4.3. 

6. In Affite, the Diſſeiſin ſhall not be ſuppoſed to be with Force, if it 
be not inquired and preſented. But in Treſpaſs, if the Iſſue paſſes againſt 
the Deſendant, it ſhall be intended to be with Force and Arms, and the 
Party ſhall make Fine; Note the Diverſity. Br. Treſpaſs, pl. 119. cites 
Il. 6. 40. 

2 5 10 I reſpaſs, if a Man breaks my Hedge to the Damage of 4 d. and 
e of the Common enter and do much Damage, I ſhall recover Damages 
avaintt him 7» Reſpect of all the other Damage, per ey and Finch, 
Prooke makes a Quzre if he thall have Treſpaſs Vi & Armis, and 
vive all in Evidence, or ſhall have it Vi & Armis of the Breaking, and 
ion upon the Cate for the other Damage by the Entry of the Beaſts; 
ad lays it ſeems, that he ſhall recover all the Damages by the General 
Action of Treſpaſs Vi & Armis. Quære if Treſpaſs Vi & Armis, and 
upon che Caſe may be all in one and the fame Writ. Br. Treſpaſs, pl. 
179. cites 9 E. 4. 4. : 

9. Treſpaſs Quare Vi & Armis Columbas ſuas cum pantello & aliis in- 
geniis cepit; and by the Serjeants the Action Quare vi & Armis does not 
fie; but de Columbario fracto & Columbis captis, Action lies Vi & Armis ; 
Quzre, lor there is no Property. But there in the next Caſe Treſpaſs was 
brought of a Gothawke, and Hawk taken and carried away. Br. Pro- 
perty, pl. 3o. cites 16 E. 4. J. 

9. It a Man comes into a Tavern, and takes the Cup, or beats the Servaiit 
the Houſe, Treſpaſs lies Vi & Armis for this Miſuſage after, and yet 
tis firſt Authority was good; per Colow. Br. Treſpaſs, pl. 362. cites 
22 E. 4. . | 
io. In Treſpaſs, the Defendant ſaid that the Plaintiff} himſelf was ſeiſcd in 
Fee, and leaſed to the Defendant for 6 Tears, and that etter the Term ended, 
the Defeadant held himſelf in, and did the Treſpaſs of which the Plaintiff 
hes brought this Action before any Entry. 8 &c. And by all the 
Juſtices, Treſpaſs Vi & Armis does not lie before that the Plaintiff has 
made Regreſs, as here; quod nota. Br. Treſpaſs, pl. 365. cites 22 E. 
4. 13. 

11, If the Writ of Treſpaſs be returnable, then theſe Words Vi & Armis 
ſhall be in the Writ ; and it it wants thoſe Words it ſhall abate, unleſs 
ley are Writs of Treſpaſs upon the Caſe, which W rits ſhall not have theſe 
\\ ords alrho? they are returnable in C. B. or B. R. and if they have the 
Eu Quare Vi & Armis, 1t ſhall be good Caule to abate chem. F. N. 
B. 86. (H) 

12. It Beaſts are taken in a Common, or other Land which belongs not to 
% Owner of the Beaſts, yet he ſhall have Treſpaſs Vi & Armis, but not 
Gare Clauſum tregit. Br. Treſpaſs, pl. 421. cites 3 M. 1. 

13. In Treſpaſs of Aſſault, Beating and  Wounding the Plaintiff, and 
"mg Bag with 100 1. in it, but becauſe there was no V & Armis in 

we Declaration, which muſt neceſſarily be in Treſpaſs, and is not Mat- 
ter ot Form but Subſtance, and not aided by any ot the Statutes, a judg- 
went in B. R. was revers'd. Cro. K 443. pl. 19. Mich. 15 Jac. in the 
Exchequer Chamber, Taylor v. Welſte f. 

5 | 6 U 14. Treſ- 
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Treſpals. 
is Treſpaſs for breaking his Houſe and taking away his D 1 es, the De. 
laintiff de. 


the Court held it naught upon a General Demurrer, being an Omiſ,? 
of the Subſtance ; tor it a/ters the Fudgment from a Capiatur to a Miri. 
coraia ; beſides it belongs to the County Court if it be Treſpaſs without Vi 
& Armis. 2 Salk. 637. pl. 3. Trin. 3 W. & M. B. R. Wildgooſe 1 


Kellaway. 


But ſee now the Statutes of 16 & 17 Car. 2. cap. g. and 4 & 


cap. 16. at Tit. Amendment and ſeofail. 5 Ann, 


* 4 nth —_ * * 9 1 a, | HIST py 


n. 


(Q. a. 5) Contra Pacem. In what Caſes it ſhall be 


Contra Pacem. 


3 of taking his Beaſts contra Pacem, the Defendant juſtified 
for Diſtreſs for & Tenure, by which he diſtraind with the Peace, and 
not contra Pacem. The Plaintiff ſaid, That De fon tort Demeſne, and 
contra Pacem, without ſuch Cauſe ; and the others e contra; and ſo to 
Iſſue without Exception. Br. De ſon tort &c. pl. 37. cites 24 E. 
3. 72. | 

2. Treſpaſs of Corn trampled. The Defendant faid, that Not Guilty, 
The Jury found that the Beaſts trampled it by Eſcape, to the Damage of 
58. but not contra Pacem. Tank. ſaid, in this Caſe he ought to have 
a Bill without theſe Words contra Pacem. And becauſe it was in De- 


fault of good Keeping, therefore the Plaintiff recover'd. Br. 'Treſpaſs, 


pl. 249. cites 27 Afl. 56. 


3. Treſpaſs of taking the Horſe of the Plaintiff at D. of the Price of 101. 
and carrying it to P. and there killing him contra Pacem; and becauſe there is 


a mean Time between D. and P. and fo the Defendant as Treſpaſſor had 


Property, and then the Killing at P. cannot be of the Horſe of the Plain- 
tiff, therefore per Opinionem the Bill ſhall abate; by which he 
brought another Bill that the Defendant had kz/Pd the Horſe of the Plain- 
HM at P. contra Pacem, and then well. Br. Treſpaſs, pl. 250. cites 27 
Atl. 64. 

4. Treſpaſs upon the Caſe, for not repairing and amending his Baik, 
and ſcouring his] Rivers, by which 3o Acres of the Plaintiff's Land 
was ſurrounded, ſo that he loſt the Profits thereof for 5 Years, to the 
Damage ot zo J. Bur becauſe the Writ was contra Pacem it was abated. 


Br. Action ſur le Caſe, pl. 20. cites 45 E. 3. 17. 


5. In Treſpaſs the Plaintiff declared of chaſing his Cattle, Vi & Armis, 


, tnto the Cloſe of F. S. who took them Damage feaſant, and compelFd the Plain 


tiff to pay him gos. for the Namages. After Verdict it was moved in 
Arreſt of Judgment, that the Declaration had not contra Pacem, as it 
ought to have; becauſe the Bill is in Placito Tranſgreſſionis, and the 
Declaration was Vi & Armis. But it was anſwer'd, that the Act ion wa, 
not brought meerly for the Chaſing the Cattle, but for chaſing them into an- 
other Man's Lands, ſo as they were Treſpaſſers, and he was forced f 
compound for the Damage; and its being Vi & Armis does not prove it to 
be an Action of Treſpaſs; for theſe Words may be in an Action on the Caſe, 
as in 9 Rep. 5o. The Earl of Salop's Cale. And rho? the Recital 0! 
the Bill be in Placito Tranſgreſſionis, it is not of Neceſſity to be Trel- 
paſs only, but may ſerve tor Treſpaſs on the Caſe. And all the Court 
being ot that Opinion, it was adjudg'd tor the Plaintilf. Cro. C. 325. 
pl. 7. Mich. 9 Car. B. R. Tyffin v. Wingfield. RPE 

| „re 218. 
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6. Treſpaſs. The Words contra Pacem were omitted in the Decla- 
ration ; and therefore after Execution of a Writ of Inquiry, Fudgment was 
arreſted upon Motion. But Holt Ch. J. ſeem'd to incline, that it would 
have been good after Verdict. Mr. Knott. 1 Ld. Raym. Rep. 38. Eaft. 
„W. 3. Mel wood v. Leech. | | 

J. It was ſaid, Arg. that ſince the Capiatur pro Fine is taken away, it 
is not neceſſary to allege the Treſpaſs contra Pacem. But Holt Ch. J. 
denied it, and ſaid, It is the /i Armis that may be omitted. 2 Ld, 
Raym. Rep. 985. 1 rin. 2 Ann. in Caſe of Day v. Musketr. 
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(Q. a. 6) Mit and Declaration. Good or not. 


1. HE Writ in Treſpaſs contains only a General Complaint, with 

ot the Expreſſion of 7ime or Damage, which might have been 
at any Time done, and was intended to defend the Eſtate itſelf againſt 
the Invaſion of the Neighbours, and ſeems to have been thus generally 
allow'd before the Diſtiuct ion of Bounds ; and therefore the Vill only was 
alleged where the Treſpaſs was ſuppoſed to be done, and the Plaintiff 
might count of any Treſpaſs committed before the Suing out of the Ori- 
ginal. G. Hiſt. C. B. 3. cap. 1. 

2. In Treſpaſs Vi & Armis for cancelling a Deed, and ſet forth, that Yely 2233 
J. S. the Defendant, being ſeiſed of Land in Fee, infeoff d A. and his S. C. by 
Heirs with Warranty, reſerving Rent, with Clauſe of Diſtreſs ; and after- Sutcl 2. 
wards by Deed bargain d and ſold the Rent to the Plaintiff, who caſually off Eonſtable 
the ſaid Deed, and the Defendant found and cancelld it; but did not ex- held accord- 
preſsly ſhew that he was at any Time, before the Action brought, poſ- ing, upon 
ſeſs'd of this Deed, but only by Implication argumentatively. By the 3 
whole Court, the Plaintiff ought here in his Declaration to have ſhew'd, ee 
that he was poſſeſs d of the Deed before, which he has not done; and fo, Brownl. 222. 
for this Omiſhon, the Declaration is not good. And the Rule of the S. C accord- 
Court was, Quod 8 nil capiat, per Billam. 1 Bulſt. 214. Trin. 10 hr hg 
Jac. Suckheld v. Conſtable. * 5 ales Tens 

3. In Treſpaſs tor entring his Cloſe on ſuch a Day, and detaining Poſſe/= flation of 
fro uſque Diem exhibitionis Bille ; and did not allege what Day the Bill Yelverton, 
was exhibited. The Plaintiff had a Verdict. Ir was objected, that it 
ought to have appear'd to the Jury how long the Defendant had detain'd 
the Poſſeſſion, that they may proportion the Damages accordingly, and 
that its appearing to the Court of Record is not material; and of this 
Opinion was Doderidge J. And Broome inform'd the Court, that the 
Uſage was to limit a Day certain in the Declaration. 2 Roll Rep. 135. 

Mich. x7 Jac. B. R. Sliford v. Goodricke. | | 

4. In Treſpaſs tor raking his Goods and Chattels, it was adjudg'd, 

that if the Words Pretii and ad Valentiam are omitted, aſter a Verdict tis 

aided by the Statute of Jeofails. Sid. 39. pl. 1. Paſch. 13 Car. 2. B. R. 

Uſher v. Buſhell. 

5. In Treſpaſs the Entry was Ouod cum predif. &c. and this being 

moved in Arreſt of Judgment, it was ſtaid per Cur. Keb. 130. pl. 52. 

Mich. 13 Car. 2. B. R. Shepherd v. Tomkins. 3 
6. In Treſpaſs for chafing and driving his Cattle to Places unknown, ſo 2 Keb. <6. 
Hat he loft them, the Court was of Opinion, upon Demurrer, that the pl 5 5 : 
Declaration was ill, becauſe hereby the Plaintiff ſhall have Damages as ,,qu.. u. 
well tor Chaling as for Driving to Places unknown, whereby he loſt his on 1 Cr. 


Cattle. Sid. 295. pl. 16. Trin. 18 Car. 2, B. R. Cooper v. Coatabed. 5 p24 
| | ro. C. 28. 


pl. 13. The Treſpaſs of Driving being dreen'd by the Treſpaſs of Chaſing ac. But the Court doubted on 
10 H. 7. Debt on Contract and Obligation. But adjornatur. 


7 In 


19 


f 
0 £7984 
* 144 


1 36 Treſpaſs. - 


Reb. 783.pl. J. In Treſpaſs for taking Goods it was moved in Arreſt of Judgment. 
has a becauſe it was not ſaid (ſua.) And per Cur. it is ill, and Judgment ſtaid 
SP Robin- but n Cuftodia ſua exiſtent” were ſuificient, 3 Keb. 100. pl. 44. Hill, 24 
fon v. Sayars. Car. 2. B. R. Gallant iVs.- - 30 
8. Treſpaſs of eniring a Cloſe, and pulling down and carrying away Þofts 
&c. As to the Polts, on Not Guilty, and Juſtification of Entry for , 
Way, tound againſt the Detendant, and Damages 1d. and Judgmenc 
he Deſendant aſſign'd for Error, that it was not ſaid Ad Valentiam. 
which as to Chattels, diſtinct from Freehold, ought to be; Sed non allo. 
catur; for per Curiam, this is but Form, and aided by 21 Jac, cap. 
and judgment affirm'd. 3 Keb. 128. pl. 13. Hill. 28 Car. 2. B. R. 
Hingly v. Saunders. | 
9. Treſpaſs for that on 1 May &c. he broke and enter'd his Cloſe, and 
. digg'd his Land, and carried away 20 Loads of Soil, Valoris 40 s. Conti. 
ullando the ſaid Treſpaſs as to the Digging, Taking, and Carrying away 
the Harth and Soi! aforeſaid, from &c. ad Damnum 30. Adjudg'd il], 
| becauſe no Value is mention'd of the Soil carricd away during the Continuanty, 
2 Lev. 230. Mich. 30 Car. 2. C. B. Strode v. Hunt. 

10. Treſpaſs for Taking and Carrying away Averia ipſius quer. vis, 
num equum &. nec non unum Galerum Anglice, one Hat. After Ver. 
dict it was moved in Arreſt of Judgment, that as to the Hat there's 

no Property laid in the Plaintiff; and Judgment was ſtay'd. 2 Show. 

| 395. pl. 365. Mich. 36 Car. 2. B. R. Danner v. Collingdell. 

1 11. In Treſpaſs the Plaintiff declared Oh⁴ñre Vi & Armis clauſum fre- 
git; Ard aſter Verdict for the Plaintift ſudgment was arreſted; for 
©1are is not poſitive but interrogatory, and much worſe than Quod 
cum. Salk. 636. pl. 2. . .. 1 W. & M. B. R. Hore v. Chapman. 

12. Treſpaſs Quare Clauſum fregit & ſolum & fundum, viz. Duas 
acras Terre did Dig, Subvert, and Carry away. After Verdict it was 
mov'd, that the Declaration was inſufficient as to the Digging and Car- 
rying away the Soil; for Duas Acras Terræ /gn:/res only the Meaj re and 
Extent of the Ground where the Digging was, and not the Quantity of Soil 
carried away. And tor this Reaſon Judgment was ſtaid per tor. Cur. 2 
Vent. 174. Paſch. 2 W. & M. in C. B. Highway v. Derby. 

13. Treſpaſs &c. Quare Clauſum fregit, & diverſas pecias Maheremii 
cepit &c. After a Judgment by Default, and a Writ of Enquiry return'd, 
the Judgment was ſtay'd for the Uncertainty of the Declaration. 2 
Vent. 262. Hill. 2 & 3 W. & M. in C. B. Anon. 

14. The Writ was Quare Vi & Armis he broke the Plaintiff's Houſe, 
and took and carried away Bona ſua ; but the Declaration was of Breaking 
the Houſe, and raking Bona & Catalla, but % out (/ua) and alſo (Vi & 
Armis) After Judgment by Default, it was moved in Arreſt of Judg- 
ment, Iſt. That the Declaration was ill, becauſe of the Omiſſion of Vi 
& Armis. 2dly. Becauſe it did not allege that he had Property in the 

| + See Tit. Goods, but it was anſwered that iz * C. B. the Writ is Part of the Decla- 
j Property vation; and that the Omiſſions objected in the Count are mentioned in the 
| (M) pl. 10. Writ to which it refers, and thereby the Declaration is made good; and 
* „ the Plaintiff had judgment. 2 Lutw. 1509. Hill. 12 W. 3. Daile v. 
Pritchard. e 

1 5. Treſpaſs for breaking his Cloſe, and throwing Bricks and other 
Materials there lying Erga Confectionem Domus de Novo erett. into the Sea. 
It was held that the Declaration was repugnant and inſenſible; tor there 
could not be Materials towards the Building a Houſe which was De No- 
vo erect. tor then it is already built. 2 Salk. 458. pl. 3. Mich. 9 W. 3. 

B. R. Lodie v. Arnold. 
16. Treſpaſs of Aſſaulting and Beating the Plaintiff &c. and Breaking 
and Hntriug his Henuſe, and alſo that they aſſaulted and menaced his Sous 
and Daughters, nec non E. N. ſervam ſuam, & alia enormia &c. Upon 


Not guilty pleaded the Plaintiff had a Verdict. It was objected oy: 
the 
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"he Matter could not maintain Treſpaſs for beating his Servant, withour 


ſome ſpecial Damage, which ought to be ſhew'd ; bur reſolved that this 
Action Was for Breaking and Entring the Houſe, and the further De- 
ſeription is only to thew the Enormity of the Treſpaſs, and by Way of 


\ggravation of Damages tor the Breaking and Entring the Houſe. 2 
IK. 642. pl. 14. Trin. 5 Ann. B. R. Newman v. Smith. 


Sa 


Wr 


a. 7) Pleadiugs in T reſpaſs. Good, or not. Aud 
e zohat ſhall be a good Plea. 


1 Reſpaſs in C. it is no Plea to the Writ that the Place where c. is 

in K. and not in C. but he may juſtify in K. abſque hoc that he is 
-ilty of any Treſpaſs in C. And ſo he did for Common appendant in the 
Place where &c. and the Defendant was not compell'd to the General 
live Not guilty in C. but ſhall have the ſpecial Plea with Traverſe, as 
above, by which the Plaintiff was compell'd to reply that Guilty in C. 
prout &c. Priſt; Per Cur. Br. Treſpaſs, pl. 176. cites 4 H. 6. 13. 

2. Treſpaſs of Breaking his Cloſe, and ſpoiling his Graſs in D. Chaunt. 
ſaid the Place is a Carve of Land called A. in which the Defendant, and 
thoſe whoſe Effate he has, have held in Common with the Plaintiff and thoſe 
whoſe Aſtate he has Time out of Mind, and held in Common the Day of the 


Writ purchas'd, by which he entered &c. and a good Plea per tot. Cur. 


Br, Treſpaſs, pl. 122. cites 8 H. 6. 16. 

z. In Replevin it is a good Plea that the Property is in a Stranger. Con- 
trary in Treſpaſs; for there he may plead Not Guilty; Note the Diverſity. 
Br. Treſpaſs, pl. 382. cites 20 H. 6. 18. | 

4. In Treſpaſs of Goods taken in Coventry, the Defendant pleaded Delivery 
in London, by which he tock them in London, and no Plea, by which he 
nleaded Delivery at L. hy which he took them at C. and no Plea; for if they 
were delivered he has Poſſeſſion immediately; But Gift in L. by which he 
10k them in C. is a goed Plea; Quod nora, per omnes & per Priſot. Br. 
Treſpaſs, pl. 33. cites 34 H. 6. 5. | 

5. In an Ali iou in which the Thing ſhall be recover'd, as in .Onuod Per- 
nts, Afiſe &c. and in Treſpaſs of Goods, it is no Plea to ſay that the 
Plaintiff had no Goods ; tor this amounts to Not guilty. Br. Treſpaſs, pl. 
34. cites 34 H. 9. 28. 43. . 

6. Treſpaſs of a Houſe broken, and Goods taken, the Defendant ſaid that 
the Plaintiff at the Time c. held the Houſe of him by 105. Rent &c. and for 
fo much Rent Arrear ſuch a Day, he took the Goods as Diſtreſs. The Plain- 
tiff ſaid that he did not hold the Houſe of him, Priſt, and the others e con- 
tra; And a good Iſſue per Cur. tor in Replevin and Reſcous Hors de ſor 
Fee is a good Plea, Contra in Treſpaſs; for here he cannot diſclaim or 
anſwer to the Fee, for the Defendant does not ſuppoſe that he has Fee there, 
but that he holds of him; and therefore that he does not hold of him is a 
good Plea ; Quod nota. Br. Itlues Joines, pl. 26. cites 38 H. 6. 26. 

7. In an Action by Warden or Sheriff, it is a good Plea that he was not 
Warden nor Sheriff at the Time &c. Br. Treſpals, pl. 326. cites 12 E. 4. 7. 

8. Treſpaſs for Breaking his Houſe and the Walls of the ſame, the Defen- 
dent to the Breaking of the Houſe pleaded Not guilty, and to the Walls juſti- 
fed. And by the Opinion of the Court he thall not have both theſe 
Pleas; for one is repugnant to the other; tor by the Juſtihcarion he con- 
tetles himſelt guilty, rho' it be excuſable, and the Houſe and the Walls 
are all one, and he cannot plead Not guilty, and juſtify to one and the ſame 


Thing. Br. Bar, pl. 51. cites 21H. J. 21. 
| : 6X 9. 8. 
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9. S. brought Treſpaſs againſt C. for divers Things; as to part th. 
Detendant pleaded that it was in Default of Incloſure by the Plaintiff: | 0 
as to the Rejidne Net guilty ; and Iſſue thereupon. But before the Trig} 7 

Plaintif}” confeſs'd the Bar, and no Proſequi ulterius enter'd, and after A 
Iſſue 1s found for the Plaintiff ; and well. For the Defendant had relin 
quiſh'd that Part without Benefit of the Bar; and for that had pleaded 
Not guilty, So, by Popham it it had been for a Treſpaſs in two ſeveral 
Acres, and the Detendanr juſtifies in one, and as to the other pleads Not 
ouilty ; the Plaintiff may confeſs Part, and have Iſſue and Verdi for „ : 
_ echer, And Judgment in our Cale for the Plaintiff. Noy. 42. 43. Stephen 
v. Carter. | | 
Sty. 72. SC. 10. In Treſpaſs of breaking a Houſe and Cloſe, the Defendant plage 
but S. P. as 7hat he by Compulſion, and tor Fear of his Lite enter'd the ſaid Houſe 
to the Man, and return d immediately thro' the ſaid Cloſe, which is the ſame Treſpaſs &c 
apa To 1 The Plea was held ill, as well for the Matter as the Manner, becaufe 
. he did not bet that the Way to the Houſe was thro the ſaid Cloſe, All.; ; 
Mich. 23 Car. B. R. Gilbert v. Stone. 
11. In Zreſpaſs, the Plaintiff declared of Chaſing and taking his Cut. 
and carrying away three Heifers of the Plaintitt ; the Defendant vd 
the taking and carrying away three Heifers of one P. another Dejendn; 
by Virine of a Warrant from the Sheriff in Replevin &c. The Court took 
Exception that this was 0 Anſwer tothe Declaration. And the Reporter 
ſays, that this without Queſtion was a fatal Exception; for he ought 
to have pleaded Not guilty to the taking and carry ing away the Plain- 
__ Beaſts. 2 Lutw. 1372. Hill. 3 & 4 Jac. 2. Dale v. Philipſon & 
al. | | 3 
2 Lutw. 12. In Treſpaſs of breaking his Cloſe and digging Stones; the Deſen- 
1387. 8. C. gant preſcribed to enter and dig Stones for Reparation of his Houſe, and 
Fences, by which he dug and too them for Repairs, but does not ſay that 
he uſed them, which he thould, or at leaſt ſhould ſay Peres ſe retinet ad 
reparand; and fo Judgment was given for the Plaintiff 3 Lev. 323, 
| 3 W. & M. in C. B. Danby v. Hodgſon. 5 
* 2 Lev. 111. 13. In Treſpaſs of Aſſault, Battery, Wounding and Impriſoning &c. The 


Tang ** Defendant, as to the Force and Wounding, pleads Not guilty, and 91d 


an Indict- Virtue of an Execution. It was objected that the Plea was 111, becauſe in 
ment of the Quoad reliduum he had omitted the Battery, and ſaid only Quoad re- 
Treſfaß, ſiduum tranſgreſs' Inſult' & Impriſonamenti ; ſo that the nor anſwering 
Forgery, f | - 5 g 
and Publica. the Battery was a Diſcontinuance of the whole. The Court agreed that 
tion; and Quoad retiduum had been ſufficient, Hut when in the Quoad he eh 
the ſury rates all the other Particalars, omitting the Battery, by this the Battery 
Treſpaß un 4 is excluded in the Quoad reſiduum; but upon citing the Caſe of *the 
Forgery, but RINK v. Newton Curia advifare vult. But the Plaintiff being afterwards 
omitted the ſatisfied that the Exception would not aid him, he + to prevent the Jude- 
Publication. ment of the Court againſt him, diſcontinued. 3 Lev. 403. Mich. 6 M. 


The Court 1 I . 
held. chat & M. in C. B. Patrick v. Johnſon. 


the finding him Guilty De Tranſgreſſione Prædicta, included it; as in Treſpaſs of Aſſault and Battery, 
the. Jury found Defendant Guilty of the Treſpaſs and Aſſault. The Court ſaid it had been adjudg'd that 


this includes the Battery. ; - 
This is denied by Serjeant Lutwich. 2 Lutw. 929. S. C. 


14. In Treſpaſs of taking Goods, the Defendants ju/tified under a Pre- 
cept to the Bailiffs of the Borough, deliver'd to the Defendants, then Bailiſs 
of the Court to be executed; but 8 was given for the Plaintiff, 
becauſe they aver that they were Bailiffs of the Court and Officers, but Y 
not that they were Bailiffs of the Borough ; and if they were nor, then, tho 
they might be Bailitis and Officers ot the Court, yet the Precept was not 
directed to them, and ſo could not execute it or juſtify under it; for there 


might be both Bailiſls of the Borough, and Bail iffs of the Court der 
they 


J * 2 
* * 2 * og” ad 
* 8 
- 


— 


they might be diſtinct Officers, 2 Ld. Raym. Rep. 1530. Trin. 2 Geo. 2, a 
Watkins v. Welt, 


„ 


0 


(Q. a. 8) Pleadings, How. ere there is a Diſſeiſin 
and Re-entry. 


1. IN Treſpaſs, the Defendant ſaid that he was ſeiſed till by D. diſſeiſed, 
. which D. was ſeiſed till by the Plaintiff diſſeiſed, upon whom the De- 

fendant enter'd at the Time of the Treſpaſs ; which was adjudg'd a good 
Plea. Br. Treſpaſs, pl. 320. cites 10 E. 4. 6. 
2. Treſpaſs Quare Clauſum tregir &c. and the Defendant ſaid that it 
was the Franktenement of A. and he by his Command, enter'd and did the 
Treſpaſs ; the Plaintiff ſaid that he himſelf was ſeiſed till by the Defendant 
and the ſaid A. diſſei ed to the Uſe of A. and the Plaintiff re-enter d, and 
the Treſpaſs meſne &c. And per Cur. this had been no Plea, unleſs the 
Plaintiff had made the Defendant privy to the Tort ; for he who does a Treſ- 
paſs after the Diſſeiſin ſhall not be puniſbd by the firſt Diſſeiſee. Br. Treſpaſs, 
pl. 348. cites 20 E. 4. 18. | h 

3. It is no Plea in Treſpaſs that A. was ſeiſed till by D. diſſeiſed, who But if he had 
inteoffed the Plaintiff, upon whom the ſaid A. re-enter'd, whoſe Eftate the /#id that be 
Defendant has, becauſe the Eſtate of the Defendant is not immediate upon the 7785 ill by 
Efate and the Poſſeſſion of the Plaintiff ; per Brian. Br. Treſpaſs, pl. 274. H. aiſciſed; 


$ H. T: I Ko - au ho infeoffed 

: the Plaintiff, 
upon whom the Defendant re-enter'd ; this had been a good Plea ; per Brian. Br. Treſpaſs, pl. 27 4. cites 
5 H. 7. 11. 


4. And in Treſpaſs it is a good Plea that the Plaintiff diſſeiſed the De- 
fendant, upon whom he enter*d ; but it is no Plea in Aſſiſe, tor it amounts 
bur to Nul tort ; per Brian. But Vaviſor held all one, immediate Entry 
or not, and no Diverfity between 'T reſpaſs and Aſſiſe. Nevertheleſs all 
ihe King's Bench held with Brian. Br, Treſpaſs, pl. 274. cites 5 H. 
7. 15. | 

F. In Treſpaſs, the Defendant juftified in 40 Acres for Common Appen- 
dont ; the Plaintiff ſaid to 20 Acres that they were Parcel of his Waſte, and 
he approved thei, ſaving to the Tenants ſufficient Common, and the Defen- 
dat enter d after the Approvement and did the Treſpaſs ; and to the other 
20 Acres, he ſaid that he was ſeiſed and diſſeiſed by the Defendant, and re- 
_ enter'd ; and the Treſpaſs, meſnue &c. Note good Pleading. Br. Treſ- 

pats, pl. 423. cites 10 H. J. 14. 


— —— 
— 


(R. a) Bars of a Trelpals. 


4 F Monies are paid in Satisfaction of Treſpals, it is a good Bar, 8. P. of 


Graſs ſpoil” d. 
12 I), + 8. b. | | : Br. Treſpaſs, 
| pl. 195. Cites 39 E. 3. 20, 


2. Tf a Treſpaſs be done to the Lord of a Leet, for which he is a- $ of purtiar 
merced in the Leet, which ts not lawful, if the Amercement be levied % and O. 


and dure to the 


540 Treſpaſs. e 


aud * received, this ſhall be a Bar of the Treſpaſs. 12 H. 4 % 
ss E. 3. 20 b. adjudged. e UTepas. 12 p. 4 8. h. 


Walls of bis Houſe; for tho" the Amerciament is not law ful for Treſpaſs to the Lord himſelf, but ... 
of common Nuſance, yet as it is paid, it is a Satisfaction and good Bar in Treſpaſs, Br. Tref N 
100. cites 12 H. 4. 8. Br. Replication, pl. 13. cites 8. C. Pals, pf. 
So in Treſpaſs, the Defendant faid that the Defendant cas amerced for the ſame Treſpaſs in the Court of 1] 
Plaintiff, and affeer'd to io d. which the Plaintiff had levied ; Judgment &c. And the Plaintiff ſaid th : 
he dic 2nother 'Tre{paſs there, priſt ; and the others e contra. And ſo ſee that a Recompence j; > 
mitted for a Bar and Satisfaction. Br. Treſpaſs, pl. 61. cites 47 E. 3.19. 4. 
o where the Defendant ſaid that he <vas amerced, which was affeer'd to 2 f. of which be had made G 
to the Lord; and held a good Plea by the Acceptance of ir, tho* the Amerciament in the Court 8 
Extortion ; quod nota, Br. Treſpaſs, pl. 66. cites 48 E. 3. 8—8. P. Ibid, 234. cites 22 Aff 51, 5 


3. So if he had held Court in his Chamber, and amerced him, and le. 
125 it, oo {hail be Bar of Treſpaſs (for he has a Satlstaction,) 
12 D. 4. 8. D. | 
4. A Nonfnit in an Appeal of Maihem, is not any Bar in Action 
of Treſpaſs of the ſame Battery. Contra 43 All. 39. 
But a Re- 5. Jt a Pan recovers in an Appeal of Maihem, this ſhall not he 
-cvery i any Bar in Treſpats for the Battery, 22 Aff, 82. by Thorpe, 


Treſpaſs for 
Aſſault and Battery, and Execution had, is a good Bar in Appeal of Maihem againſt the fame Perſon 
upon the ſame Matter; Per Aylift J. Le. 19. cites Cobham's Caſe. 


So in Treſ- 6. Treſpaſs of Beaſts taken brought in B. R. it is a good Plea that He 
pu 7 a Plaintiff has Replevin pending of the ſame taking in C. B. to which the 
een  Plaintitt has appeared, Judgment of the Writ ; Quod nora. Br. Trel. 


brought in : 
C.B. the Pals, pl. 25). cites 40 All. 31. 
Defendant 
ſaid that the Plaintiff las Replevin pending in B R. of the ſame Taking ; and a good Plea per tot. Cur, Br. 
Treſpaſs, pl. 171. cites 14 H. 7. 12, 13. 8. P. Per Newton Ch. J. Br. Treſpaſs, pl. 152. cites 
22 H. 6. 15. Same Caſes cited 5 Rep. 61. b. in Sparrie's Caſe. 

So of Writ of Detinue pending of the ſame Beaſts; for theſe afirm Property in the Plaintiff; Per News- 
ton Ch. J. Br. Treſpaſs, pl. 152 cites 22 H. 6. 15. 

Contrary, to ſay that the Plaintiff has another Writ of Treſpaſs pending of the ſame Taking; Per Newton 
Ch. J. Note the Diverſity. Br. Treſpaſs, pl. 152. cites 22 H. 6. 15. 


Br. Iſſues 7. Treſpaſs of a Horſe taken. The Defendant ſaid that he had a Leet in 
— pl. D. and J. N. was amerc'd there for Purpreſture, by which he was 
| 4 8 es amerc'd 70 10 s. by which we diſtrain'd the Horſe of F. N. for the Amerce- 
ment, and the 1//ue was taken if the Horſe belong*d to the Plaintiff at the 
Time of the Taking, or to F. N. Brooke makes a Quzre of this Plead- 

ing at this Day. Br. Treſpaſs, pl. 59. cites 47 E. 3. 12. 

8. Treſpaſs by a Prior cf Trees cut, and Franktenement broken, and Ser- 
vants beaten ; the Defendant pleaded Arbitrement, which by Proteſtation 
he is ready to pertorm, & pro placito that the Treſpaſs was in the Time 
of his Predeceilor;to which the Plaintiff taking the Arbitrement by Pro- 
reſtation ſaid tor Plea that the Treſpaſs was in his own Time, Priſt, and 
the others e contra; and this Plea was pleaded to the Writ. Br. Treſ- 
paſs, pl. 69. cites 2 H. 4. 4. 

9. Treſpaſs in Bank of Goods carried away; the Defendant ſaid that 
the Plaintiff ſned Plaint of the ſame Treſpaſs in the County, and had Deli 
verance, and a good Plea ; for by this Action he is to recover the Value 
&c. which ought not to be where he has received the Goods. Br. Treſ- 
paſs, pl. 82. cites 7 H. 4. 15. | 

But it is no 10. In Treſpaſs the Detendant ſaid that he himſelf was /eiſed till by ene 
men _ the H. difſeiſed, who infeoff*d, the Plaintiff upon whom the Defendant entered, 
8 my of which Entry the Plaintiff has brought his Action, and admitted cleat- 
zill by the ly tor a good Bar, and all the Argument was upon the Replication 0! 
* the Plaintilf, Br. Treſpaſs, pl. 17. cites 9 H. 6. 32. 

eiſed upon ; 


<chom be enter d. And the ſame Law in Aſſiſe as it was ſaid for Law, And the Reaſon ſeems to be in- 
aſmuch as it amounts to the General 1jze, and then he may give the Matter in Evidence. Br. Treſpab, 


pl. 24. cites 27 H. 6. 3. . 
11. Te 


* 


Treſpaſs. © "7 


"33. Ts e/paſs againſt F. N. who ſaid that at another Time the Plaintiff 
brought Treſpaſs of the ſame Goods againſt him and J. NV. [who] appeared, 
1nd the Plaintiff recovered againſt him, which J. N. is in full Life not 
named, Judgment of the Writ; And the beſt Opinion was, that it is a 
oo0d Plea, without ſaying that he had Execution ; tor Recovery without Ext 
rica, it it was againſt this fame J. N. 7s a good Bar in Treſpaſs, Br. 
Treſpals, pl. 20. cites 20 H. 6. 11. and 40 E. 3. 2. 39. 

12. Treſpaſs of Trees cut and carried away. The Detendant to the Trees 
plerded Gi/t of the Plaintiff before the Treſpaſs, by which he took them 
&c. and to the Cutting Mot guilty. Littleton ſaid Not guilty of the 
Cutting goes to all. Bur Priſot ſaid No, he ſhall have both; tor he 
may be tound guilty of the one, and acquitted of the other. And the 
me Law that Gift is a good Plea. 42 E. 3. 23. Br. Treſpaſs, pl. 27. 
cites 33 H. 6. 12. : 1 85 | 
13. It is a good Plea in Treſpaſs, that the Plaintiff was ſeiſed, and 


ound Felony, the Party ſhall not be admitted now to make ir Treſpaſs ; *<<vrding!y. 
. a 


ane | the Books 
agree that Judgment was unanimonſly given for the Plaintiff upon the Defect of the Plea, by not 
ſbewing that the Plaintiff gave Evidence; for otherwiſe he ſhall not have Reſtitution, and the alleg- 
ing his Procurement is not ſufficient. | 


16. Treſpaſs for Riding his Horſe; the Defendant pleaded that poſtea, 2 Keb. 69. 
viz, ſuch a Day, the Plaintiff Exoneravit eum of the ſaid Treſpaſs. Upon pl. 44. 
Demurrer it was held no Plea, and Judgment for the Plaintiff; and ir * _ 
ſeems it cannot be a Plea in "Treſpaſs in any Caſe, tho' it may in Aſ- S. C that ir 
ſumpfit before Breach of the Promiſe. Sid. 293. pl. 12. Trin. 18 Car. is ill with- 
2. B. R. Weſtlake v. Perve. out pleading 


a ſpecial 


Accord; and Judgment for the Plaintiff Niſi. 


17. Where a Diſtreſs eſcapes, the Diſtrainer cannot bring Treſpaſs, 12 Mod. 658, 
unleſs it be ſhetun to be wholly abſque DefefFu ſuo; (for abſque aſſenſu S. C. ad- 


{uo is not ſufficient ;) But if the Diſtreſs had died, the Action revives, otro 
2453 8) 


becauſe it was by the Act of God. Adjudged by 3 J. Contra Gould J. and there 
1 Salk. 248. pl. 3. Paſch, 12 W. 3. B. R. Vaſper v. Eddowes. | Pag ne 
| | „J. aid, 

if he had ſewn that the Defendant had taken it out of the Pound, it might be ſome what, or even that it 
| eſcaped out of the Pound, and run home to the Defendant, and that he came pon Freſh Purſuit to take it, 
and had been hinder'd by the Defendant. Ld. Raym. Rep. 719 Hill. 13 W. 3. S. C. adjudged accord- 
ingly. And it ſcems by all the Books that the Pig was loft, and that the Defendant never had it 
atterwards, ſo as if Judgment ſhould have been given againſt him, he would have been puniſh'd 
doubly, as was obſerved in the Reports, and which it is ſaid there, would have been very hard.) 


13. It was agreed, that if a Diſtreſs is taken Damage feaſant, it is a Ano: 971 
good Bar in Treſpaſs ſo long as it is detain d. 12 Mod. 663. in Caſe of ag P. 
Vaiper v. Edwards. 


6Y . a) Treſpals. 
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See Tir. 1) (S. a) Treſpaſs. Bar. What ſhall be a good Bar f 


Tender (M) 


and (S) Treſpaſs. Tender. 


L. I an Action of Treſpaſs for a negligent Eſcape, as where 
Beaſts eſcape into my Land, it is a good lea in Bar that he 
tender'd to me ſufficient Amends betore the Action brought. Tr, 9 Ja, 
Sir G. Walgrave's Caſe, by Popham and Williams. | | 
; Lev. 37 2. But in an Action of Treſpaſs for a voluntary Treſpaſs, Ns for 
Baſely v. putting in my Beaits into His Land, or breaking his Hedges, tt is nat 
clarkion, any Plea, that J tender d to him ſufficient Amends before the Action 
Treas of brought. Tr. 3 Ja. B. R. Sir G. Watgrave's Caſe, by Popham 
a Cloſe and Milliams. 19. 7 Ja. B. Hauton's Caſe, Per Curiam. 


broken, and 
Graſs ſpoil d. The Defendant ſaid, that the Treſpaſs did not exceed 10s. and he tender'd to him ſufficient 
Amends ; and was held no Plea, but a void Tender. Contrary in Avowry for Damage feaſant, ellewhere. 


Br. Treſpaſs, pl. 214. cites 21 H. 7. 50. 


* 


6 Pleadings. New Bar &c. In what Caſes the 
Defendant may plead a New Bar. 


I. N Treſpaſs in D. the Defendant ſaid, that the Place is an Acre, and 

I pleaded in Bar. And the Plaintiff ſaid, that it is 4 Acres otherwiſe 
than in the Bar; and inaſmuch as he did not anſwer to the Treſpaſs in 
this, Judgment &c. the Defendant may plead a new Bar to this. Br. Trel- 
paſs, pl. 359. cites 21 E. 4. 75, 16. 

2. Aud in Aſſiſe of Rent, the Tenant pleads Hors de ſon Fee. The Plain- 
tiff makes Title to the Rent, the Tenant may plead in Bar of this Title; 
per Vaviſor. And all the Juſtices ſaid, that it is clear that he ſhall 
have a mew Bar in thoſe Caſes. Br. 'Treſpaſs, pl. 359. cites 21 E. 4 
15, 76. | 
y 3. And where the Defendant juſtified by Licence to enter into his Houſe, 
and the Plaintiff ſaid, that the Defendant enter'd the ſame Day, and cane 
back, and after the ſame Day enter'd and broke his Door and Windows, 
which Treſpaſs the Action is brought. And to this the Defendant plead: 
Net Guilty, Bur per Catesby J. in ſuch Caſe the Defendant ſhall not be 
compell'd to plead Not Guilty, but may make Bar or juſtiſy; for now it 
is as if it had been compriſed in the Count. But per Brian Ch. J. be 
thall plead Not Guilty. Br. Treſpaſs, pl. 359. cites 21 E. 4 

$, 76. | 
: 7 Aud where the Matter in the Declaration, and in the Replication, is 0 
one and the ſame Nature, the Defendant ſhall take the General Traverſe; and 
of killing of Diſtreſs, he ſhall ſay that he did not kill; Per Choke. Br. 


Treſpaſs, pl. 359. cites 21 E. 4. 75, 76. | 


(U. a) Pleadings 


— 


2] Treſpaſs. 


(U. a) Pleadings by Que Eſtate. Good or not. 


1. IN Treſpaſs the Defendant juſtified the Taking as Diſtreſs in the Hun- 
dred by Default of the Plaintiff, who was Decener, becauſe he and all 
his e and all thoſe Que Eſtate he has, have been ſeiſed of the 
Hundred &c. Time out of Mind. And per Hill, clearly he cannot pre- 
ſcribe by Que Eſtate without 1 Deed thereof ; and Hull accordingly, 
in Action upon the Caſe, 1 H. 4. 7. Br. Que Eſtate, pl. 9. cites 11 H. 
4. $9. 
F oy In Treſpaſs the Defendant made Title by AMgnment of Dower to E. F. 
One Eftate the ſaid E. has, which H. is yet in full Life. And ſo it ſeems 
that he who conveys by Que Eſtate ot him who has bur a particular 
Eſtate, ought to aver the Lite of, the particular Tail, by which &c. 
Br. * Eſtate, pl. 46. cites 10 H. 6. 1. 

3. In Treſpaſs upon the Statute 5 R. 2. the Defendant ſaid, that W. was 
ſeiſed in Fee, and infeoff d N. in Fee, Que Eſtate he has, and gave Colour 
&c. and a good Bar by Que Eſtate, without ſhewing How he has his Eſtate, 
and this in this Action, and the like in Præcipe quod reddat. Br. Que 
Eſtate, pl. 32. cites 4 E. 4. 15 


4. In Treſpaſs ot ſpoiling his Graſs, and breaking his Cloſe, Catt. ſaid Br. Traverſe, 
the Place where &c. is 120 Acres of Land &c. and his Father brought Aſ- ber &. pl. 


240. Cites 


fiſe of Common, and recover*d againſ# F. then Tertenant, by which he uſed the 8. 

Common at the Time of the Treſpaſs &c. Que Eſtate in the Land the Plain 

tiff had at the Time of rhe Treſpaſs. Fenney ſaid, that W. was ſeiſed, 
and infeoff*d us, by which we were ſeiſed till the Treſpaſs, abſque hoc, that 

he has the Eftate of F. againſt whom the Recovery was. And the others 

e contra; and a good Iſſue, per Littleton; tor now the Plaintiff claim- 

ing by J. ſhall be-eſtopp'd as J himſelt ſhould be. Br. Que Eſtate, pl. 

35. Cites 12 E. 4. 5. | 

5. In Treſpaſs the Defendant ſaid, that F. N. was ſeiſed in Fee, Que 

F/tate he has, and gave Colour; and by the Opinion of the Court a good 

Plea, Brooke ſays Quod mirum? for he ovght to ſay, that A. was ſeiſed 

&c. and infeoff d . N. in Fee, Due Eftate he has, or the like. But the 

Plaintiff demurr'd as above, and the Defendant durſt not ſtand to his 

Plea, but pleaded another Plea; and the ſame Term a Que Eſtate was 
traverſed, and Iſſue join'd upon it; quod nota. Br. Que Eſtate, pl. 43. 

cites 9 H. J. 14. 1 

6. In Treſpaſs it is no Plea, that A. was ſeiſed in Fee, and infeof d B. 

ue Eftate C. has, who infeoff*d the Defendant ; tor the Que Eſtate ſhall . 

be allow'd in the Defendant, and not in any who is in the meſne Conveyance ; 

quod nota, Br. Que Eſtate, pl. 49. cites 1 E. 6. | 


—  — 


— 


(C. a. 2) Pleadings. Regreſs. In what Caſes a Regreſs 
muſt be Hexun. 


1. HERE is a Dzver/ty where the Defendant pleads his Franktene- 

| ment, and where he ſays, that F. F. was ſeiſed in Fee, and iu. 
ferff*d him, and gives Colour to the Plaintiff by J. S. There it is 4 2 
2 
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Plea for the Plaintiff, that he was ſeiſed till by the Defendant diſſeiſed; ;. 
ſque hoc, that F. S. infeoff d the Defendant without ſbewing Repy 7 f 8 
there is a Diverlity where the Defendant makes Title to himſelf in his 
Bar, which is traverſed by the Plaintiff, and when nor ; Per Aſcough 
Br. Treſpaſs, pl. 127. cites 19 H. 6. 23. | 
As wwhere 2. Where the Detendant in his Bar gives to the Plaintiff a Title, and de. 
On Ne /troys it, it is ſufficient for the Plaintitt to maintain the ſame Title with. - 
Bar by Di. out Regreſs; Per Aſcough. Br. Treſpaſs, pl. 127. cites 19 H. 6. 23. 
cent as Heir, | 


and the Plaintiff claims as Heir <vhere he is a Baſtard &c. there it is ſufficient for the Plaintiff 


he is ulier, and not Baſtard, without ſhecving Regreſs ; Per Aſcough. Br. Treſpaſs, pl. 12 
H. 6. 23. | 


fo ſay, that 
7. Cltes 19 


As in Treſ- z. And it is ſufficient to deſtroy the Title of the Defendant without 
re = more; and when the Title of the Plaintiff may ftand with the Bar, there i; 
that 7 is ſufficient for the Plaintiff, without ſhewing Regreſs, to traverſe the Ji. 


was jeiſed in tle of the Defendant ; Per Newton, Br. TreÞpals, pl. 125. cites 19 H, 
Fee, and in- 6. 24. | 

feoff d him, | | 

and gives Colour to the Plaintiff by J N. by which he enter'd, and the Defendant re-enter'd, and did 
the "Treſpaſs &c. Now it may be that he enter'd, and yet no Diſſeiſin to the Plaintiff ; for it may be 
that both were upon the Land together, and then this is no Ouſter nor Diſſeiſin to the Plaintiff; and 


there it is ſufficient to ſay that the Defendant had not nothing of the Feoffment of the Stranger; Per Newton. 
Br. Treſpaſs, pl. 127. cites 19 H. 6. 23. | | 


4. In Treſpaſs, it the Defendant pleads, that it is his Franktenement, 
the Plaintiff may ſay that he was ſeiſed, and diſſeiſed by the Defendant, 
without alleging Regreſs in the Land, Houſe, or Cloſe. Contrary of Tree 
cut &c. there Regreſs ſhall be alleged, which is traverſable ; Per Priſot. 
Br. Treſpaſs, pl. 417. cites 37 H. 6. 35. 

Br. Treſ= F. After Diſſeiſin or tortious Ouſter the Party cannot have Treſpaſs be. 
you, 1235 fore that he makes Regreſs, and there in Treſpaſs of the Treſpaſs Meſne the 
S. P. Br E. Regreſs is traverſable, Br. Treſpaſs, pl. 322. cites 11 E. 4. 3. 


ſtates, pl. 46. 
cites 22 E. 4. 38. 


rows on: pl. 46. cites 22 E. 4. 38. per Huſſey Ch. J. 
Treſpaſs for the Meſne Profits, tho' I do not re-enter, but in Pleading I o»ght to allege Re-entry ; but this 


ſhall not be traverſed, quod nota per Pigot, and none denied it, Br. Traverſe per &c. pl. 131. cites 
9 E 4.38. at the End there. | 


If a Man 6. Treſpaſs does not lie again/# 2 before Regreſs. Br. Eſtates, 


So where the », Second Deliverance ; where a Man leaſes for Years upon Condition, 


e oy 285 and after the Condition is broken, the Leſſor ſhall not have Act ion of Treſpa[s 
Treſpas before that he has enter'd again; per Brudnell. Br. Treſpaſs, pl. 169. 


does not lie Cites 14 H. 8. 23. 


without Re- 


entry, and this of Land and Things local, but contrary of Things tranſitory ; for there a Man ſhall be in 
Poſſeſſion without Entry or Seiſure; per Brudnell, Br. Treſpaſs, pl. 169. cites 14 H. 8. 23. 


(Ua. 3) Ph 
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(Ca. 3) Plea in Abatement, Ii pat is a good Plea in 
Abatement, 
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. H Reſpaſs in C. near H. it is no Plea that C. is a Hamlet of S. And 
ſo ſec that Action of Treſpaſs may be brought in a Hamlet. Br. 
Treſpaſs, pl. 371. cites 29 Aſſ. 33. N 
2. Treſpaſs of Cattle taken in (. Vi & Armis, the Defendant ſaid that 
the Plaintiff himſelf had brought Replevin of the ſame taking in M. which is 
a Hamlet of C. return d at this Day, to which Writ he has counted, and 
by this Writ he does not ſuppoſe the taking to be Vi & Armis ; Judgment of 
chis Writ Vi & Armis; and a good Plea, by which the Plaintiff averr'd 
that the Replevin was ſued of another taking. Br. Treſpaſs, pl. 115. 
cires 38 E. 3. 3. agg 375 
3. T reſpaſs againſt three, the one {aid that the two were dead before the 
Writ purchaſed ; 1 of the Writ; Et non Allocatur, but againſt 
the two. And lo fee that the Death of ſome ſhall not abate the Writ 
againſt all, but Mirum, as here before the Writ purchaſed ; for then 
it is falſe &c. Bur Death pending the Writ, ſhall not abate all the Writ. 
And aſter the other ſaid that the two bought the Wood of the Plaintiff” to 
the Uſe of the King; and this Defendant came to meaſure the Wood &c. 
And Iſſue tender'd upon the Bargain. Br. Treſpaſs, pl. 60. cites 47 E. 
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18. 
4. In Treſpaſs, the Defendant ſaid that before the Treſpaſs the Plaintiff 
leaſed to F. M. which Term yet continues; Judgment. This is no Plea, per 
Caund. without Privity of the Leſſee. Br. Treſpaſs, pl. 62. cites 47 E3. 19. 

5. Treſpaſs of Cattle taken generally, Paſton prayed Judgment of the 
Writ, for the Plaintiff himſelf is poſſeſs d of the Cattle, by which he ought 
to have had Writ Quod cepit & Detinuit per tantum tempus per quod 

roficuum &c. amiſit. To this Bab. bid him to Anſwer, quod nota. Br. 
Treſpaſs, I. 221. cites 1 H. 6. J. And cites M. 11 H. 4. the like 
Mlatter in Frreſpaſ ; and ſaid there that the Defendant in this Caſe is not 
at any Miſchief; for he may give it in Evidence to diminiſh the Damages; 
Quod nota. Br. Treſpaſs, pl. 22 1. ; 

6. Treſpaſs in C. It is no Plea to the Writ that the Place where Ec is in 
K. and act in C. Br. Treſpaſs, pl. 176. cites 4 H. 6. 13. 

7. Treſpaſs iz D. It is no Plea to the Writ Hat there are two D's, and Preſpaſs in 
none without Addition; tor it ſuffices if he be Guilty in one. Br. Treſ- P. the De. 
paſs, pl. 14. cites 9 H. 6. 5. Baut per Babb. by 9 H. 6. 29. * Nul tiel fendant ſaid 
Vill as D. &c. Judgment of the Writ is a good Plea, and 6 H. J. 3. 3 ard 
is accordingly Ibid. r 


: : | County D. 
cer and D. nether, and none ævitheut Addition, abſque hoc that there is any Vill, Hamlet, or Lick Conus 


out of Vill or Hamlet call'd D. only in the ſame County. And a good Plea for the Viſne by the Re- 
porter. Br. Treſpaſs, pl. 299 cites 2 E. 4 10. | 
* S. P. Br. Treſpaſs, pl. 19. cites 9 H. 6. 62. 


8. In Treſpaſs, it is no Pleat hat the Vill is in Another County; but ſhall 

* that Nul tiel Vill in This County; nota, Br. Treſpaſs, pl. 19. cites 
9 FH. 6. 62. 

9. It is no Plea in Treſpaſs, that the Treſpaſs was done by the Defendant 
and another, who is alive, not named &c. Br. Treſpaſs, pl. 20. cites 20 
H. 6. 11 & 40 E. 2). 39. | | 

10. Treſpaſs of entring into his Houſe and breaking his Cloſe ; Dan- 
by laid, the Houſe and the Cloſe are all one and the ſame Place, and not di- 
verſe, Judgment of the Writ; but per Aſcough and Porting. then you 
may plead Not guilty to the one, and juſtify to the other; and therefore it 

was awarded no plea to the Writ. TY yet in Præcipe quod reddat it is 
6 | : N 


* * 2 


1 
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a good Plea ; note the Diverſity. Br. Treſpaſs, pl. 15 1. cites 22 H 
7 1. Treſpaſs De clauſo fracto by B. and C. the Defendant ſaid that 7 
Plare is 20 Acres, of which D. and the Plaintiff are poſſeſſed in Cilia. 
and ſhewd hete, Judgment Si Actio; and again/t C. he ſaid Mor guilty 
The Court held that he could nor ju/fify againſt the one, but that this 
a Fulſtiſication againſt both, and he cannot be Guilty againſt the one by; ,. 
gainſt both, for it is a Foint-Action; but per Moyle he may plead to th 
Writ againſt the one who has nothing in the Soil, as to ſay that the Soil ig to 
the one only, and juſtify abſque hoc that the other on the Day of the Writ pur. 
chaſed had any Thing in the Soil, As in Replevin by two, he may fl 
that the Property is in the one abſque hoc, that the other has any T "wa 
N of the Writ; quære for after he pleaded Not guilty againg 
th. Br, 'Treſpaſs, pl. 300. cites 2 E. 4. 22. 
12. 'Treſpaſs of breaking his Cloſe in O. and H. Young demanded 
Judgment of the Writ, for H. is Hamlet of O. and was &c. And per 
ror. Cur, it is no Plea in Treſpaſs. Contra in Præcipe quod reddat, and 
yet the Miſchief of the Viſne was mention*d, & non Allocatur, bur the 
Defendant awarded to Anſwer, Br. Brief, pl. 363. cites 7 E. 4. 18. 
13. Treſpaſs was brought by the Baron and Feme of Battery of them, The 
Detendant pleaded Not guilty, and the Damages tax*d for the Baron 10 
and for the Feme 40 5. And becauſe the Feme cannot join with her Baron 
tor Battery of the Baron; therefore for this Part the Writ was abated; 
and tor the Battery of the Feme they recovered, tor of this they may 
join in Action. Br. Treſpaſs, pl. 190. cites 9 E. 4. Fr. | 
14. Treſpaſs of Trees cut, and Land depaſtured in K. Norton ſaid 
there is no ſuch Vill as K. without Addition in the fame County, Priſt; 
and the Plaintiff was compell'd to anſwer to it by Reaſon of the Viſne; 
Quod nota. Br. Treſpaſs, pl. 94. cites 11 E. 4. 61. 
15. Treſpaſs by Baron and Feme of Cloſe broken and Graſs ſpoil, 
the Defendant ſaid that A. was ſeiſed in Fee, and had Iſſue the Feme of the 
Plaintiff and the Feme of the Defendant, and died, and the Daughters en- 
ter'd, and the one married the Plaintiff and the other the Defendan 
and ſo the Defendant and bis Feme held in Common with the Plaintiſ's; 
1 ſi Actio; quod nota, by which the other made ſole Title. 
r. Treſpaſs, pl. 163. cites 15 E. 4. 2. a 


(Ua. 4) Pleadings, Where there is a New Argument. 


I. Reſpaſs of 4 Cloſe broken, and Graſs ſpoiPd in D. Chaunt. faid the 
Place is a Carve of Land call'd A. in which the Defeadant and 

thoſe .®ue Eſtate he has have held in Common with the Plaintiff and thi 
One Eftate he has Time out of Mind, and held in Common the Day © be 
Writ purchaſed, by which he entered &c. and a good Plea per tot. Cur. 
by which the Plaintiff aſſign'd the Treſpaſs in this Land and another, 
and that of this Land he was ſole ſeiſed, abſque hoc that the Defendant 
held in Common, and the others e contra; and as to the Treſpaſs in the 
reſt, Not guilty. Br. Treſpaſs, pl. 122. cites 8 H. 6. 16. 
2. In Treſpaſs in one Acre of Land in D. the Defendant pleaded thc 

| Leaſe of the Plaintiff of the ſame Acre, by which he did the Treſpaſs &c. 
To which the Plaintiff ſaid that he was ſeiſed of 2 Acres, and made a Leaſe 
of the other Acre. And the beſt Opinion was, that it is no Plea, bur ſþa!/ 
ſay that he did not leaſe the Acre in which the Treſpaſs was done &c. But 


per Paſton, He may ſay that he leaſed one Acre, and the Defendant enter'd, 
: | | | al 
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4 pw” 4 the Treſpaſs in the one and the other, abſque hoc that he leaſed the 
ow in «which he ſuppoſes the Treſpaſs. Br. Traverſe per &c. pl. 15. cites 
9 H. 6. 64- 


* Moyle 
ſaid that tho 


of the ſame Land, ſo that a Diſtinction may appear between them; and 

by him, where the Plaintiff aſſigns the Treſpaſs in other Land, the Plain- 

tif ought to give it a Name, and if he affiens it in the ſame Land where the 

Defendant has juſtified, he ought to give ſuch ſpecial Notice that the Differ- 

ence may be perceived; by which the Plaintiff amended his Replication 

according to the Opinion of Priſot; Quod nota bene. Br. Treſpaſs, pl. 

203. Cites 37 H. 6. 36. | | | 

4. Treſpaſs Ubi ingreſſus non datur per Legem ; the Plaintiff after Bar 8. P. Per 

pleaded by the Defendant ſhall not affegn the Treſpaſs in a new Place, be- _ — 
cauſe the Writ comprehends Certainty, viz. quod ingreſſus eft in 4 Acres of 28 0 rx F4 | 


Land and 8 Acres of Meadow &c. Br. Treſpaſs, pl. 224. cites 38 H. 6. J. H. „564 — 


ED Contra in ge- 
neral N rit of Treſpaſs ; for there is no ſuch Certainty in the Writ ; Per Moyle and Choke. " But pee 


Priſot, it is no good Plea in Treſpaſs upon the 8 H. 6. and therefore it ſcems the like in this Action, and 
after the Averment was received, and the Plaintiff maintained his Wrir. Br. Treſpaſs, pl. 224. cites 
38 H. 6.7. — 8. P. Per tot. Cur. Br. Treſpaſs, pl. 284. cites 9 H. 7. 6. 


5. Treſpaſs of a Cloſe broken, and 20 Stacks of Corn taken and carried 
away, the Defendant ſaid that the Place is 5 Acres called White Acre, and 
| juſtified there for Damage feaſant. The Plaintiff ſaid that the Place is 3 
Acres called C. whereof he was ſeiſed in Fee, and there was poſſeſs'd of the 
Stacks till the Defendant took them &c. And no Plea, by which he ſaid as 
above, abſque hoc that they were Damage feaſant at the Time &Cc. in the 5 


Acres called N. prout &c. Br. Traverſe per &c. pl. 193. cites 5 E. 


Wk 
6 In Treſpaſs, where the Plaintiff in his Count gives the Place, where Br. Deputy, 
the Treſpaſs is ſuppoſed, a Name, there the Plainritt ſhall not align the pl. f f. cites | 

Treſpaſs in a new Place; Per Choke, which none denied. Br. Tref- A « 25 
paſs, pl. 422. cites 9 E. 4. 24. ; ; 
7. Treſpaſs of Breaking his Cloſe, and Subverting his Soil with his Cart, 
and ſhew'd how much of the Land was ſubverted, as he ought, as it is ſaid, 
Viz, two Acres of Land. The Defendant ſaid that the Place where &c. 
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where the 


aſſigns tee P]Jzces are all & one and the ſame Place. And per Cur. He ſhall not have it 


all never after ſay that it is the ſame in this Plea ; for it is quite Ade to his ſpecial Aſſignment. 


bo. C1 %” — * - * . Ys. 
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iS 2 de Land called R. and pleaged in Bar. Per Townſend, where 
the Treſpaſs is alleged in Certainty, as here, the Defendant ſhall not 
give the Place a Name, no more than in Treſpaſs upon 5 Rich. 2. or u 
on 8 H. 6. And the whole Court held contrary to him, that i this 4. 
tion he may plead, as above, and give Name, notwithſtanding the Certain 
in the Count; tor it may ſtand with his Count, and it was not denied bur 
that he ſhall do ſo in Action upon 5 R. 2. or 8 H. 6. Br. Treſpaſs, pl 
350. Cites 21 E. 4. 18. 825 88 
Ard ſo ſee a 8. Treſpaſs of Breaking his Cloſe, and Subverting his Soil, viz. 30 
Diverſity Acres. The Defendant pleaded Feoff ment of the Manor of D. of which the 
Plaintiff in Place &c. at the Time of the Treſpaſs Was Parcel, and gave Colour to the 
Treſpaſs Plaintiff; and the Plaintiff ſaid that the Place where is a Rod of Lang 
counts in 30 called G. other than the Defendant has anſwered to; and becauſe the De. 
Acres, and fendant had not anſwer'd to it, he prayed his Damages; To which the 
Val 3 ; Defendant pleaded Not guilty, and found for the Plaintiff to the Damage 
Bar thaa &. And there the Opinion of the Court was clear, that he all a; 
this is Par- make another Aſſignment when he has ſhew'd it in his Count, viz. 30 Acres. 
celof a Ma- to which the Defendant has anſwered that this 1s Parcel of the Manor & 
nor ; and For the Certainty appears; and there is no Diverſity when the Certainty ap. 
where the | 3 22 Br. Tre p 
Defendant Pears in the Count, and when in the Replication. Br. Treſpaſs, pl. 2g, 
ſays that the Cites 9 H. 7. 6. | 
Place is 30 | n | | 
Acres, and that the Plaintiff leaſed to him &c. for there the Plaintiff may aſſign the Treſpaſs in a nen 
Place, Br. Treſpaſs, pl. 284. cites 9 H. 7.6. | 


Put where 9. In Treſpaſs, the Defendant juſtified in a Place called Black-acre ; the 
the Plaintiff Plaintiff aſſignd the Treſpaſs in White- Acre ; the Defendant ſaid that the 


e for a Plea, but may plead the ſame Juſtification to it. And per Brud- 


the Defen- nell, Pollard, and Brook, in this Caſe the Defendant may plead Not guilty 
dant may to this new Aſſigument; tor the Plaintiff by this has confeſs'd that he claims 


api 2 5 nothing in the Place where the Defendant juſtified, and ſo he ſhall be trick'd 


guilty. Br. upon the Evidence; Quod nota. Br. Treſpaſs, pl. 168. cites 14 H. 8. 
Treſpaſs, pl. 4. & 24. | 8 

168. cites 

14 H. S. 4. and 24. 

But upon ſuch an Aſſignment the Defendant cannot juſtify in another Vill, abſque hoc that he is guilty in 
the Place ſuppoſed by the Plaintiff; for this amounts to Not guilty there. . Br. Treſpaſs, pl. 168. cites 14 
H. 8. 24. | 

Hence it follows, that if the Plaintiff counts the Place certain at the Commencement, the Defendant ſvall 
not have this Pleading as above. Br. Freſpaſs, pl. 168. cites 14 H. 8. 24. 

* S. P. And upon a Demurrer it was adjudged without Argument to be no Plea ; for it is repugnant 
to ſay they are both one, en the Plaintiff by his Replication has affirm'd upon Record that it is another; for 
when he ſays Altus it cannot be Idem; and ſo are 14 H. 8. 4. 27 H. 8.7. And Walmſly ſaid ir was ſo 
adjudged 28 Eliz. wherefore it was adjudged for the Plaintiff. Cro E. 355. pl. 13. Mich. 36 & 3 
Eliz. in C. B. Freeſton v. Standford & al' - Poph. 109. pl. 5. Mich. 38 & 39 Eliz. S. C. by Name 
of Fenner's Caſe, ſays ir was adjudged for the Plaintiff, becauſe that in ſuch a Caſe upon a ſpecial 
Aſſignment, it ſhall be taken mceerly another than that in which the Defendant juſtifies, inaſmuch as 
the Plaintiff in ſuch a Caſe cannot maintzia it upon his Evidence given, if the Desde had pleaded 
Not guilty to this new Aſſignment, that the Treſpaſs was done in the Place in which the Defendant 
juſtifics, altho' it be known by the one and the other Name, and that the Plaintiff hath good Title to it, 

cauſe by his ſpecial Aſhgnment, ſaying it 1s another than that in which the Defendant juſtifies, be 


And upon this a Writ of Error was brought in the King's Bench, and the Judgment was there affirm'd 
this Term for the ſame Reaſon ; Quod nota.— Cro. E. 492. pl. 10. S. C. by the Name of Freſton v. 
Crouch accordingly, by Popham, Clench, and Fenner; and becauſe the Plaintiff is eſtopp'd to give 
Evidence in that which the Defendant hath pleaded, the Defendant ſhould have pleaded in Bar to the 
Place newly aſſign'd, or have pleaded Not guilty, according to 14 H. S. 4. and 25 H. 8. 7. But Gawdy 
e contra, who held the Law to be with 21 H. 6. 21. For it is not reaſonable, that if they are all one 
Place, but he may plead it, and not to ſtand upon an Eſtoppel, and put it upon Evidence to a jury; but 
becauſe the other Juſtices were of a contrary Opinion, he aſſented that Judgment be afirm'd Mo. 
460. pl. 641. S. C. by the Name of Gouch v. Freeitone, that where the Plaintiff makes a new As- 
8 the Defendant ought to plead Nor guilty, and cannot aver that the Place where &c. 1s one 
and the ſame. | | | 
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10. Treſpals. The Defendant juſtified in a Place called A. which is 
bis Eranktenement 5 the Plaintiff” Mn d a new Treſpaſs in B. which is 
cher Place than A. and becauſe the Defendant did not anſwer to the Treſpaſs 
„B. &c. The Defendant ſaid that A. and B. are one and the ſame Place, 
and not diverſe. And per Cur. This is no Plea ; for by the new Aſſig u- 
gent of the Treſpaſs the firſt Bar is waived, and the Defendant may plead 
Net gie to the Treſpaſs in B. and if the Plaintiff gives Evidence in A. 
hc Detendant may eſtop him by the firſt Matter in the Refufal of A. 
Quod nota, and then the Defendant pleaded other Matter; and in Aſſiſe 
the Defendant pleads Hors de ſon Fee, and the Plaintiff makes Title, 
the lirſt Bar is waived, Br. Treſpaſs, pl. 3. cites 27 H. 8. 5. 

it. In Treſpaſs tor hich 6 his Cloſe, the Detendant ſays the Place 


deere is 6 Acres in D. which are his Freehold, the Plaintiff replied His 
Franktenement, and not the Frahktenement of the Defendant. If the Plain- 
tiff has 6 Acres there, and the Defendant has other 6 Acres, the Detendant 
cannot give in Eyidence that he did the Treſpaſs in his own 6 Acres, but 
his Plea ſpall be intended to relate to theſe 6 Acres of the Plaintiff, becauſe 
till Defendant gives a Name to the Place where the Treſpaſs was done 
ibs Plaintiff need not make any new Aſfigument, ſince the Detendant hath 
not varied the Meaning of the Plainritt, as by ſaying that the Place where 
gc. is 6 Acres call'd Greenmead &c. D. 23. b. pl. 147. Mich. 28 H. 
8. Anon. | : 1 | 

12. IC the Plaintiff in Treſpaſs makes a new Aſſignment, and gives a ſpe- 
tial Maine to. the Place, and allo affigens Boundaries on every Part of the 
Jace, viz. Eaſt, Weſt, North, and South, and names the Boundaries, it 
was held by ſeveral that he ought to prove thoſe to be true, as well as the 
Name of che Place, becauſe every Word, which is put in the new Aſſign- 
nent to make the Place plain and certain to the Jury before the Words 
Alias quam in Barra, is eflectual, and the Buttals are Parcel of the new 
Alignment ; but quere, becauſe the Opinions are diitering. D. 161. b. 
pl. 46. Trin. 4&5 P. & M. Saunders v. Lord Burgh. 

13. In Treipaſs Quare Clauſum fregit &c. the new A{ronment was And. 31. pl. 
(viz.) in one Acre of Land or Meadow lying in a Field in S. aforeſaid calld 3 
Nerthpcld H “ The Defendant, as to the Treſpaſs de novo Allg nat“ in præd 5. ogy 
era terre, pleaded Not Guilty. But the Jury was diſcharg'd, by the cites this 
Cpimon of the Court, for rhe Uncertainty in the new Aihgnment, it being Caſe, and 
ol Land or Meadow, and there being no Buttals or Name to the Acre; and _ grey 4 
allo the Anſwer was to the Acre of Land only. And the Plaintiff might N Un. 
have 2 Acres, one Land and the other Meadow; D. 264. pl. 39. Trin. certainty. 


9 Eliz. Anon. And adds, 

ſo Nota, that 
this net-Egnment is as Parcel of the Declaration; otherwiſe could not be that the Writ abate it, 
but rather ought to be a Repleader, and ſo to commence at the new Aſſignment, which was not done 
N the Keaſon aforeſaid. Bendl. 177. pl. 222. S. C. that the Pleading was adjudg'd void of both 
arts. | 


14. Treſpaſs of breaking his Cloſe and Houſe. The Defendant in his 4 Le. 15. pl. 
Plea put the Plaintiff ro a new Aſſignment, (viz.) an Houſe call a Stable, PEIL * 5 
a Barn, and ano her Houſe calld a Cart-Honſe, and Granary. Per Gawdy moſt th 
J. the ſame is good enough; that the Word Domus in the Declaration very fume 
is nomen Collectivum, and contains every Thing mention'd in the new Words. 
Allignment, and ſo was the Opinion of the whole Court. 2 Le. 184. pl. 
230. Mich. 32 Eliz. B. R. Hore v. Wridleſworth. 
15. When in Treſpaſs the Defendant pleads in Bar, and the Plaintiff The Decla- 
makes a new Aſſignment, it is reaſonable that the Detendant may anſwer 7%. 
: 3 A | | aking an 
0 this new aſſign'd Wrong; for by 2) H. 8. after a new Alfignment the C in Dale. 
% Bar is waived, and out of the Book, and the Defendant ſball plead to The Deten- 
ite new Aſſignment as if he had never pleaded before; Per Gawdy J. To dant e 
. - A which the 1 akiug 


. 
* 


Free hold, for Damage feaſant. The Plaintiff made a new Aſſignment, that the Place where the Taki 
7 


ſignment 
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n BI. Acre, which the other Juitices agreed. Goldsb. 191. pl. 128. Hill, 3; Eliz 


and that it: ' 
5 in Caſe of Bodyam v. Smith. 


was, was Ih. Acre in Dale; and the Defendant juſtified for Heriot Service. Goldsb. 191. Bod 8 
Smith. The Court were all clear of Opinion, that the Defendant might vary in his Juftifcnt 8 
upon the new Aſſignment, and ſo a Judgment in C. B. was revers'd, and this upon Conference wa 
the Juſticesof C. B. and great Deliberation. Mo. 540. pl. 713. Mich. 35 & 36 Eliz. Odiham v . with 
And. 298. pl. 306. S. C. but 8. P. does not appear. Cro. E 589 590. pl. 27. Mich mith. 
40 Eliz. B. R. the 8 C. And the Court held the Pleading well enough; for by the hw Aſſo 39 & 
the Bar is out of Doors, as if it never had been pleaded; and cited 27 11 8.7. And it may be men 
took the Ox in Bl. Acre, being his own Land, for Damage feaſant, and another in Wh. Acre at he 
the Heriot, and ſo they may well ſtand together; and if the Caſe be ſo, he could not have ple 5 for 
otherwiſe. And Judgment in C. B. was revers'd. —Goldsb, 191. pl. 128. Bodyam v. Smith, 8. C Ty 


cordingly. 


S. C. cited 16. Treſpaſs of taking his Beaſts at K. and chaſing them &c. Th 
o 3 Defendant juſfifies in ſuch a Cloſe for Damage feaſant. The Plaintiff © 
Gig Jy it plies, that the Place where was another Cloſe &c. Whereupon the Deten- 
has formerly dant demurr'd, pretending that the Plaintiff never made any new AL 
been doubr- ſignment, but where the Writ is Quare Clauſum tregir. But the Chun 
ed 2 held the contrary, wherefore it was adjudg'd for the Plaintiff. Cro ] 
ancw t 141. pl. 18. Mich. 4 Jac. B. R. Batt v. Bradley, 0 
might be in | | | 

a Treſpaſs for taking Goods, till it was reſolved in this Caſe that it may, but that it is generally uſcd in 
Fre ſpaſs Quare clauſum fregit. Freem. Rep. 238. pl. 250. Mich. 1677. Cockley v. Pagrave. 


17. In an Action of Treſpaſs, and a new Aſſignment made &c. the 
Iſue is found for the Plaintiff, and the Writ of Enquiry of Damages was 
General, without any Mention of the new Aſſignment. And yer *twas ruled 
by the Court, that Judgment ſhall be enter'd for the Plaintiff, altho' that 
the Clerks ſay in ordinary Courſe it is otherwiſe; and with that Judg- 
ment agreed the Caſe of Pullen and Eaſon, H. 43 Eliz. B. R. Rot. 
941. for the new Aſſignment is not the Declaration of the Certainty of 
Accompt. Noy 26. Sendall v. Sendall. 

18. In Treſpaſs for taking and carrying away 100 Loads of Turf at I, 
the Defendant pleaded, that the Locus in quo &c. (whereas there was no 
Place alleg'd) was 2 Acres call Bl. Acre in L. which was his Freeholl. 
The Plaintiff replied, that the Locus in quo &c. was a Piece containing 20 
Acres in L. alias quam &c. The Detendant rejoin'd, that quoad aliquain 
Tranſgreſſionem in predittis 20 Acres, Not Guilty. After Verdict tor the 
Plaintiff it was moved, that this was zo Iſſue, 3 there were neither 
20 Acres, or any Place certain in the Declaration. But adjudg'd for 
the Plaintiff; for tho' it was not in the Declaration, yet it was no De- 
parture, becauſe both Parties agreed that the Treſpaſs was done at L. 
o that the aſſigning a more particular Place in L. ſtands with and re- 
duces the Declaration to a greater Certainty, and ſupplies it; and ſo is 
help'd by the Statute of Jeofails. Hob. 176. pl. 19). Hill. 14 Jac. 
Plant v. Thorley. | 

19. In Treſpaſs of his Cloſe broken, againſt J. and 2 others, the Wi 
was General; but the Declaration was of plowing half a Rood, and in dig;- 
ing anct her half Rood ; and after in his new Afignment ſhew'd it to be a St 
lion, containing by Eſtimation an Acre. And it was found for the Plain- 

tif, and Damages aſſeſs'd to 208. And now it was moved in Arreſt ol 
Judgment, becauſe the new Aſſignment is more large than the Declars 
tion ; and the Opinion of the Court was, that becauſe this was bur an 
Action of Treſpaſs, where Damages only is to be recover'd, that this 15 
very good; but otherwiſe it is, perchance if it had been in an Ejectment 
Win. 65. Eaſt 21 Jac C. B. Avis v. Gennie & al'. | 

20. Battery was laid at D. The Defendant jnuftified at S. in the ſame 
County, in Aid, and the Command of Bailiffs, to prevent a Reſcue o Goods 


talen 


* 
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lis by them in Execution. But the Plea was held to be ill; for the Bai- 
lills have Authority. throughout the whole County, and ſo the Cauſe of 
uſtilication in the ſame County not local; and therefore he e have 
feed in the ſame Place (being in the ſame County) where the Plaintiff de- 
* red; and it the Place had been material, he ſhould have craverſed all 
other Places in the ſame County. And Judgment for the Plaintiff, 3 
Lev. 113. Mich. 35 Car. 2. C. B. Bridgwater v. Betheway. 

21. Treſpaſs for taking his Cattle in Newmore. The Deſendant 
lads that the Place where was Stone- Hill, and juſtifies that it is his 
Franktenement. The Plaintiff replies that there is a River runs through 
atome, and on the North-/ſide of it is Stone-Hill, but that he took 
% Cattle on the South-fade of the River; and concludes Hoc paratus 
i veriſicare ; and vecauſe the Defendant has not anſwered to the Tre. 
paſs in this Place now aſjignd, demands Fudgment. The Defendant de- 
murs generally; and it was urg d that this Replication was not well con- 
cluded; for he ought to have ſtopp'd at Hoc paratus eſt verificare, and 
not have demanded Judgment for not anſwering the Treſpaſs new aſ- 
ſan'd, when it was impoſſible he ſhould anſwer it before it was alleged. 
But per Curiam, this is but Matter ot Form, and tho' not fo formal, yer 


the Detendant not having ſhewed it for Cauſe, cannot take Advantage of 


ir, altho' it had been proper only to have averr'd it, or elſe he might 
have travers'd, abſque hoc that he took the Cattle at Stone- Hill. Freem. 
Rep. 238. pl. 250. Mich. 1677. Cockley v. Pagrave. 

22. If a Man brings Treſpaſs for taking his Cattle in Black Acre on 
{uh a Day, and the Defendant ju/fifies the Taking at another Place Da- 
mare feaſant, the Plaintiff may make a novel Aſſignment, if there were 2 
Takings. So if there were 2 Batteries on one Day, and the one were on 
the Plaintiff *s own Aſſault, and the other not, if he will juſtify one De 
{on Allault demeſne, he may make a new Aſſignment of the other Bat- 
tery. Agreed per tor. Cur. 6 Mod. 120. Hill. 2 Ann. B. R. in Caſe of 
Elwis v. Lombe. 


— my FE — 


2 


(W. a) Pleadings. Rue 9 eadem Tranſgreſſ;o. Good See Record 


or neceſſary in what Cales. 


of dhe The Defendant ſaid, that the Land is 4 Acres, of which 
he was ſeiſed in Fee till by the Plaintiff diſſeiſed, upon which he eu- 
ter'd ; which is the ſame Entry of which the Action is brought. And a 
good Plea, per tot. Cur. becauſe the Action was of Entry into the Cloſe 


of the Plaintift, and the Defendant has averr'd that it is the fame En- 


try, for otherwiſe it is no Plea ; for if otherwiſe, then it ſeems that he 


ſpall ſay that it was his Franktenement c. or make Title and give Colour 


&c. Br. Treſpaſs, pl. 357. cites 21 E. 4. 74. 


2. Treſpaſs of breaking his Cloſe the 3ſt Day of May. The Defendant A ＋ 0 
78. cites S. C. 
s in 
Treſpaſs of 
Goods carried 
| away, if the 
; Defendant juſtifies the ſame Day and Place. Br. Treſpaſs, pl. 219. cites 21 H. ;. 
So in Treſpaſs of Battery, and he juſtifies the ſame Day and Place, it is good, without ſay ing that it is 


pleaded Licence of the Plaintiff the ſame Day, by which be enter d. Judg- 
ment ſi Actio, and a good Plea, without ſaying that it is the ſame Treſpajs. 
Br. Treſpaſs, pl. 219. cites 21 H. J. 39. 


the ſame Treſpaſs. Br. Treſpaſs, pl. 219. cites 21 H. 7. 39. 


But if he juſtifics at another Day, or another Plate, then he ought to ſay, which is the ſame Treſpaſs 
c. And this per Conſtable, Serjeant, which was affirm'd by all the Court for clear Law. Br. Lref- 
8. C. cited by Williams J. Bullt, 


pals, pl. 219. cites 21 H. 7. 39. Jenk. 92. pl. 78. cites 8. C. 


158. Trin. 9 Jac. in Caſe of Vaſtenope v. Taylor. 


55 


(N) pl. 19, 
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Treſpaſs. - 


3. Treſpaſs for Aſſault, Battery, and Wounding at D. in the Coun; 
Suff. 26 Sept. 21 Kl. The Detendant pleaded, that P. Bar} if 4. * 
ſeiſed of 69 Acres of Paſture calPd S. in Thetford in the ſaid County 4807 
them to R. W. 28 Elis. for 21 Tears; and that the Plaintiff tempore l 
Clanſum predif®” fregit & cuniculos ipſius R. ibidem inventos cum retibus 6 
aliis ingeniis capere voluit, for which the Defendant, as Servant to th, ſaid 
R. and by his Commandment, molliter manus- impoſuit upon the Plain 
at T. in the faid 60 Acres, to hinder him from carrying away the ſaid 
Conies quæ eſt eadem &c. Abſque hoc, that he is guilty de Tranſgreſ 
ſione & Inſultu &c. alibi vel alio modo in di& Com” Sulf. prout &c 
& hoc & c. And upon Demurrer it was e tor the Plaintiff Cy, 
E. 242, 243. pl. J. Trin. 33 Eliz. B. R. Barret v. Haveſett. S 
4. Treſpats tor taking his Cattle at P. and driving them to Places un. 
known. The Deſendant pleaded, that S. was ſeiſed in Fee of 12 Acres jp 
M. and that the Cattle were there Damage feaſant, and he by the Commay} 
of . drove them to D. and thence to F. in the ſame County, where he in. 
pounded them, which is the ſame Taking; abſque hoc, that cepit averiq tre. 
dict. apu D. Adjudg'd the Plea was ill, for that the Traverſe is a De. 
parture {rom the firit Plea, and repugnant to the Matter which induce 
it. And it was faid there needed no Traverſe, becauſe the Matter t 
the Juſtification is tranſitory, and not local; but it ſuffices that he Juſti- 
fies in another Place. Cro. E. 667. pl. 21. Paſch. 41 Eliz. C. B. Sir 
Walter Sands v. Lane. 
F. Treſpaſs of Aſſault and Battery in London. The Defendant ple 
That the Plaintiff enter d into his Houſe in Waltham, in the County of Eſſex 
and he molliter manus impoſuit upon him, to put him out of his Houſe, "Que 
eſt eadem &c. Abſque hoc, that he is culpabilis extra Waltham. Upon 
Demurrer it was moved, that this Treſpaſs being tranſitory, the Place is 
not traverſable ; but if it was, yet he ought not to conclude his Plex 
Quz ett eadem &c. But all the Court held the contrary ; for the Cauſe 
ot the Juſtification being local, viz. the maintaining of the Poſſeſſion of 
his Houſe, he may well juſtity there, but not elſewhere, and he may 
traverſe every other Place; as where one juſtifies as Conſtable, or by 
Force of a Warrant. And there fore Popham faid, The Difference is li- 
twixt this Caſe and the Caſe of Patridge, which was adjudg'd in this 
Court, That where one juſtifies by reaſon of an Aſſault in another Coun- 
ty, and traverſes the County in the Declaration, that is not good; be- 
cauſe the Juſtification is perſonal and tranſitory, and might be alleged 
in any Place as well as the Battery. But where it is local, as here, it is 
otherwiſe, and the Concluſion Que eſt eadem Tranſgreſſio &c. is good 
enough ; for it concludes, that it is the ſame Cauſe of Action, but wich 
a Traverſe, as it ought to be of Neceſſity. But if the Averment Quz 
eſt eadem Tranſgreiſio had been omitted, it had been good enough. 
Wherefore, upon the firſt Argument, it was adjudg'd for the Defendant. 
Cro. E. Jog. pl. 27. Mich. 41 Eliz. in B. R. Peacock v. Peacock. 
6. It a Declaration be general, Quare Clauſum fregit, and goes nt ex- 
a; & 24 Dreſs what Cloſe, there the Defendant may mention the Treſpaſs at an- 
2 B. R. other Day, and put the Plaintiff to a new Aſſignment ; but if he ſay 
Marſhal v. Quare Clauſum vocat' Dale fregit &c. there the Concluſion, Quæ elt 


Ditchen eadem tranſgreſſio, will not help; Per Hale Ch. J. 1. Mod. 89. pl. 54. 


* 2 Mich. 22 Car. 2. B. R. Anon. | 

was of Treſpaſs of cutting Trees 1 May ; the Defendant juſtified at another Day Que eſt eadem tranſ- 
greſſio; but the Court held it ill, unleſs it was tranſitory only, but there ſhould be a Traverſe abſque 
hoc, that he is Guilty at the Day, in the Declaration; for the Plaintiff cannot reply that he did the 
Treſpaſs as ſuppoſed, becauſe that would be infinite, and fo ill on a general Demurrer. 


* 


— 


— n 
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7. In Treſpaſs for breaking and entring his Houſe on the 10 Novemb. 
&c. the Defendant ju/ified his Entry 11 Nov. by Proceſs out of an inſe- 
rior Court &c. Quæ elit eadem fractio & intruſio, and traverſed 1ha! þe 
was Euilty Aliter vel alio Modo; upon a Special Demurrer, it was refolv d 
| N inter 


„ 0 . _ 989 » Y 293» 5330 "= * 2 7 Py $ + *% „ * 4 
*/ +4, %2 - * * Wn * z . : 

"- 1 a . n 1 I ** 4 — r 2 OD OT. 4 8 4 = - 
. 
. = 4 
. — . - 
n — — — —_— 

— rer 


r alia, that if Treſpaſs be alleged on 10 Nov. and n on 

vet if there be an Averment Quæ eſt eadem tranigreſſio, as here 
he Plea is good without the Traverſe; And that tho the Plea was ſut- 
Fara in Matter of Subſtance, yet the OP the Traverſe (tho merely 
Surpluſage ) being ſpecially ſhewn for Cauſe of Demurrer has made it ill, 2 
Lutw. 1452. Hill. 9 W. 3. Hargrave v. Ward. 1 
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(N. a) Pleadings. Giving a Name to the Place where see (Ua) 
the Treſpaſs was done. In what Caſes and how. 


i. H Reſpaſs in M. of breaking his Cloſe and ſpoiling his Graſs ; the De- Treſpaſs in 
gh fendant juftified in J. abſque hoc, that he is Guilty in N. Molo © Wee 7 
& Forma ; the Plaintiff ſaid that T. is a Hamlet of V. And per Newton 1765 * 2 
and Markham, by this Replication they are agreed that W. and T. are aſque hoc 
all one and the ſame Vill, and then the Juſtification remains not an- that he is 
ſwer'd. Quære if the Plaintiff ſhall anſwer to the Juſtification in his Re- 1 ws 
plication 3 for. it was not adjudg'd, but Iſſue was taken that T. was a Replication 
known Place Priſt, and the others e contra; and per Newton and Mark- that C. is a 
ham, it is not ſufficient to ſay that T. is not a Hamlet of W. but fall _ * 
ſay that it is a Hamlet of another Vill, er Vill by itſelf, or Place known. Br. ple 18 0 
Replication, pl. 4. cites 20 H. 6. 28. by ihe denn 


| | | wo ps ner &c. and 
demurred &c. For now the Plea amounts to a Juſtifcation, and the Traverſe amounts to Not guilty, which 
are repugnant. Br, Replication, pl. 56. (58) cites 22 E. 4. 50. 


2. In Treſpaſs, rhe Plaintiff, in his Count, gave the Place a Name cer- 1 2 pals, 
tain, Viz. Greencloſe, and the Defendant anſwer'd to a Houſe only; and per b E. 4 og 
Brian and Littleton, this giving of the Place a Name is Surpluſage, and ,, $C And 


not traverſable. Br. Nugation, pl. 15. cites 15 E. 4. 24. ſays, that the 

| | Word 
Greencloſe was ſtruck out. Brooke ſays, quod nota, that the Name of the Place ſhall not compel the 
Vctendant to anſwer to it. | 


3. Treſpaſs of breaking his Cloſe and ſubverting his Soil, viz. 2 Acres 
Land &c. the Defendant ſaid, that the Acres are called White Acres, 
and pleaded Bar; and well per Brian and Choke Juſtices ; for the Defen- 
aant may give Name in his Bar, tho' the Plaintiff has not given Name in 
his Count, and if the Defendant pleads in Bar without giving Name to the 
Place, there the Plaintiff in his Replication may give Name to the Land 
where &c. For otherwiſe, it the Plaintiff have ſeveral Acres in the ſame 
Vill, and the Defendant has juſtified in ſome, and in ſome nor, he ſhall 
loſe his Juſtification 3 and when the Plaintiff has given Name in his Re- 
plication, he may ſay that the Treſpaſs was done in this Land named &c. 
But in Action upon the Stat. of 5 Rich. 2. he ſhall not plead fo by a Name, 
for there the Certainty of Acres is compriſed in the Writ ; contrary in Treſ- 
paſs, quod Catesby conceſſit; hut by him, where the Plaintiſt gives Name 
in his Count the Defendant may vary from it; and fo note the Diverſity. 
Br. Treſpaſs, pl. 360. cites 21 E. 4. 80. | 

4. Treſpaſs, the Writ and the Count were Quare Clauſum fregir, viz. 
one Acre of Meadory, and half an Acre of Paſture ; the Defendant ſaid thay 
the Place is called B. and was his Franktenement &c. Per Fairfax Juſtice, 
where he gives Name in his Writ you cannot vary from ir, but contrary 
where the Writ is Clauſum tregir generally, without ſhewing Name or 

uantity, there he may vary, tho* he gives Name in his Count; but not 
Where he gives Name in his Writ, or in the Writ and Count: And per 
7 B Huſſey 


” 


Tres. +: = oj 


&c. or more, by which he may plead by Proteſtation that the P 


127 3 N 3 „ —ͤ — 
Huſſey Ch J. where the Writ is Quare Clauſum fregit containing 20 Hire, 
or 10 Acres, the Defendant caunot ſay that the Place Ge. contains 6 Acres 


lace is 


named B. aud pro Placito that the Place is his Franktenement :; and there. 


tore he 2 8 accordingly; quod nota. Br. Treſpaſs, pl. 366. cite 
2 E. 17. 3 

5. Fkk, of taking in D. the Defendant juſtified in C. abſque hy 
that he took in D. The Plaintiff ſaid that the Place is known by the one 
Name and the other ; and to the Plea pleaded by the Manner, No Lay 
puts him to anſwer &c. Br. Replication, pl. 56. cites 1 H. J. 21, 

6. Action upon the Statute of 8 H. 6. of Entry into a Houſe, and 20 4. 
cres of Land with Force, the Defeadant pleaded in Bar and gave the 
Acres a Name, and was not ſuffered to give Name any more than in Aſif 
or Præcipe quod reddat, becauſe the Plaintiff has given Certainty in his 
Declaration; and ſo the Detendant ſhall plead to it at his Peril; As in 
Writ of Entry in Nature of Aſſiſe, he ſhall not give a Name. Br. Plead- 
ings, - 134- cites 5 H. J. 28. boy 

7. In 'Treſpaſs, rhe Plaintiff ſuppoſes the Treſpaſs to be done in the 
breaking of his Houſe and Cloſe in ſuch a Town ; the Defendant juſtifies in 
a Houſe and Cloſe in the ſame Town, and ſbeus which, to put the Plaintiff 
to his new Athgnment; to which the Plaintiff replied that the Houſe and 
Cloſe of which he complains is ſuch a Houſe, and gives it a ſpecial Name, 
upon which the Detendant demurs ; and adjudg'd that the Plaintiff 
take nothing by his Writ; for albeit a Houle may have a Curtilage 
which paſles by the Name of a Meſſuage with the Appurtenances, yer 
this ſhall not be in this Caſe, tor by the Bar the Plaintiff is bound to make 
a ſpecial Demonſtration in what Meſſuage and what Cleſe he ſuppoſes the 
Treſpaſs to be done, as to ſay that the Houſe has a Curtilage, the which 
he broke, and it ſhall not be taken by Intendment that the Meſſuage 
had ſuch a Curtilage to it, if it be not ſpecially named. Poph. 109. pl. 
4. Mich. 38 & 39 Eliz. Anon. 


8. Treſpaſs ot breaking his Houſe and Cloſes; the Detendant pleaded that 


. the Houſe is call C. and one of the Cloſes is Bl. Acre, and the other Wh. 


Acre, and that they are his Freehold, and ſo juſtifies. The Plaintiff re- 
plies that the Treſpaſs done was in C. and in Bl. Acre, which are his Free- 
hold abſque hoc, that they are the Freehold of the Defendant ; and that the 
Treſpaſs was done in another Place containing 20 Acres, alias quam Wh. A- 
cre &c. Upon Demurrer, all the Juſtices, præter Walmſley, held that 
in Regard the Detendanr has hit tome of the Places wherein the Plain- 
tiff intended the Treſpaſs, and pleaded thereto ; the Plaintiff may well 
anſwer to that Part, and the Detendant ſhall have no other Anſwer ; as 
if the Deſendant had hit one Place and had confeſſed the Action therein, 
the Plaintiff needed not make any Anſwer thereto; and the Defendant 


ſhall not wave his Anſwer, and Anſwer to all de Novo. Wherefore it was 


adjudg'd for the Plaintiff. Cro. E. 812. pl. 18. Hill. 43 Eliz. C. B. 
Prettyman v. Lawrence. | 

9. 'Treſpaſs &c. for immoderately beating, wounding, and chaſing 
Horſes and Beaſts at R. &c. The Defendant pleaded that the Place where 
&c. was cal d Speltriggs in R. and is his Franktenement, and ſo juſtified 
for Damage-Feaſant by gently chaſing and ſtriking them with a little Stick 
doing no Damage Quz ſunt eadem &c. The Plaintiff replied, that de iu- 
juria ſua propria abſque Cauſa the Defendant Graviter & immoderate per- 
cuffit the Horſes &c. It ſeems that upon Demurrer, Judgment was 
given for the Defendant, becauſe the Words ( Apud R. praeditg” ) were 


omitted in the Replication. See 2 Lutw. 1394. and 1398. Trin. 4 W. & 
M. Cundal v. Hodgſon. 10 855 
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(Y.a) Pleading Deed of the Anceſtor. See (C. b) 


1. IN Treſpaſs, the Defendant pleaded Feoffment of the Father of the 
| Plaintiff with Warranty, whoſe Heir &c. made to the Defendant ; 
and no Plea per Aſhton, Newton, and Porting. by which he waived it 
and pleaded the ſame Plea with Colour ; to which no more was ſaid. Br. 
Treſpaſs, pl. 156. cites 22 H. 6. 42. | 

2. In Treſpaſs, the Defendant ſaid that Place is 20 Acres, and pleaded 
a Releaſe of all the Right with Warranty from the Anceſtor of the Plaintiff, 
whoſe Heir he is, made to F. NM. Tenant of the Land whoſe Eſtate he has, 
and relied upon the Warranty. Per Sultard this is no Plea, but if he had 
given Colour 1t had been a good Plea ; bur ſeveral contra, and thar it is 
no Plea, unleſs when the Franktenement comes in Debate and by Way of 
Conclufron, it is then a good Plea, and not as here; tor the Action ſtands 
indifferent, for it may be brought by Tenant of Fee-Simple, Fee-Tail, 
for Term ot Lite or for Years ; and this is a Real Bar, which is no Plea 
in an Action merely perſonal ; tor it may be that the Plaintiff is Tenant 
tor Years, or by Execution by Elegir, Statute Merchant or ſuch like, 
and therefore no Plea. Br. Treſpaſs, pl. 361. cires 21 E. 4. 82. — And 
cites 22 E. 4. 4. by the Opinion of the whole Court there, except Catesby 
it is no Plea ; quod nota. | 


(Z. a) Tith. In what Caſes a Title muſt be ſhewn in See (Na 
the Count or after Pleadings. 


1. J F A. brings Treſpaſs againſt B. of: Goods carried away, and B. ſays 

that the Property was in C. who made D. his Executor, and died, 

and the Ordinary ſequeſtred, and committed the Adminiſtration to A. and A. 

adminiſtred, and after D. proved the Will and adminiſtred, Judgment &c. 

This is a good Plea without making Title to B. And the ſame in De bt 

by Executor, to ſay that the Teſtator died outlaw'd without making 
Title. Br. Treſpaſs, pl. 347. cites 21 E. 4. 5. per Brian Ch. J. 

2. Where a Man 25 in Treſpaſs for 1 for Rent, which he re- 
cover'd of a Stranger, iſſuing out of the ſame Land, it is no good Fuſtifica- 
tion to plead the Recovery only, bur ought ro ſhew Title allo ; tor it he has 
no Title, the Ter-tenant who is a Stranger, is not bound by it; per 
Moyle and Billing. Br. Judgment, pl. Y. cites 35 H. 6. 10. — Bur ſee 
39 H. 6. thereof; for by them Avowry is in the Poſſeſſion, and Seiſin 
ought ro be alleged and nor the Recovery only. Ibid. 

3. Treſpaſs. The Defendant ;u/ified that N. was ſeiſed in Fee, and poph. 1. 2. 
eas to him for Years ; that the Plaintiff claiming by Colour of a Deed of S. C. ad- 
Feoffment, where nothing paſs*d enter d &. The Plaintiff replies by Pro- judged ac- 
teſtation, that V. was not ſeiſed in Fee, pro Placito, . ſays 2uod non dimiſit. 2 ; 
And being found for the Plaintiff, it was moved that the Plaintiff has hi et» 
not made any Title to himſelf in his Replication. But all the Juſtices to differ 
held ir good enough; for in this Action a Man need not make any Title from Clench 


70 bimtelf; but otherwiſe in an Aſſiſe or other real Action; Alſo by the nd h 


Defendant's Plea, that the Plaintiff entred by Colour of a Deed of Fafa, agreed that 
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in Lreſpaſs he admits him to be Tenant at Will, which 1s not deſtroyed. And . 
in ſome adjudged for the Plaintiff, Cro. E. 288. pl. 4. Mich. 34 & 35 Eliz. 


Faint ay in B. R. juſtice Fenner v. Fiſher. 


traverſe the : | * | . 3 
Bar, or Part of it, without making any other Title than what is acknowledged to the Plaintiff by the 
Bar; but this always ought to be where a Title is acknowledged to the Plaintiff by the Bar, and b 
another Means deſtroyed by the ſame Bar; for there it ſuffices the Plaintiff to traverſe that Part of the 
Bar which goes to the Deſtruction of the Title of the Plainrift comprized in the Bar, without makin 
any other Title; but if he will traverſe any other Part of the Bar, he cannot do it without makin af 
eſpecial Title to himſelf in his Replication, where by the Bar the firſt Poſſeſſion appears to be in the 
Defendant, becauſe althdugh the Tfaverſe there be found for the Plaintiff, yer notwithſtandin by the 
Record in ſuch a Caſe the firſt Poſſeſſions will ſtill appear to be in the Defendant, which ſaſkcr to 
maintain his Regreſs upon the Plaintiff ; and therefore the Court has no Matter before them in ſuch 4 
Caſe to adjudge - the Plaintiff, unleſs in Caſes where the Plaintiff ſhews a ſpecial Title under the Por. 
ſeſſion of the Defendant. | | 
As for Example; in Treſpaſs for breaking of his Cloſe, the Defendant pleads that J. G. was ſeiſed of 
it in his Demeſie as of Fee, and infeoff'd J. K. by Virtue of which he was ſeiſed accordingly, and ſo 
being ſeiſed, infeoft'd the Defendant of ir, by which he was ſeiſed, until the Plaintiff claiming by Co. 
lour of a Deed of Feoffment made by the ſaid J. G. long before he infeoft'd J. K. (where nothin 
paſs'd by the ſaid Feoffment) entred, upon whom the Defendant did re-enter, here the Plaintiff may 
well traverſe the Feoffment ſuppoſed ro be made by the ſaid J. G. to the ſaid J. K. without making 
Title, becauſe this Feoffment only deſtroys the Eſtate at Will made by the ſaid J. G. to the Plaintiff 
which being deſtroyed, he cannot enter upon the Defendant, albeit the Defendant comes to the Land 
by Diſſeiſin, and not by the Feoffment of the ſaid J. K. For the firſt Poſſeſſion of the Defendant is a 
ood Title in Treſpaſs againſt the Plaintift, if he cannot ſhew or maintain a Title Paramount. But the 
Feochnent of the ſaid J. G. being travers'd and found for him, he has by the Acknowledgment of the 
Defendant himſelf, a good Title againſt him, by Reaſon of the firſt Eſtate at Will acknowledged by 
the Defendant to be to the Plaintiff, and now not defeated; but in the ſame Caſe he cannot traverſe 
the Feoffment ſuppoſed to be made by the ſaid J. K. ro the Defendant without any ſpecial Title made 
to himſelf ; for albeit that J. K. did not infeoft the Defendant, but that the Deferdant diſſeiſed him, or 
that he comes to the Land by another Means, yet he has a good Title againſt the Plaintiff by his firſt 
Poſſeſſion not deſtroyed by any Title Paramount by any Matter which appears by the Record upon 
which the Court is to judge; and with this accords the Opinion of 31 E. 4. 1. | 


4. "Treſpaſs &c, Ouare fænum ſuum cepit ; Upon Not guilty pleaded 
the Plaintiff had a Verdict ; and it was moved in Arreſt of ſudgment 
that the Declaration was ill, becauſe he had not purſued his Title made 
in the Declaration. But Coke Ch. J. ſaid, that Quare fœnum ſuum ce- 
pit is ſufficient. And the Court held clearly the Declaration good; tor 
it is only Matter of Surpluſage for a Plaintiff in Treſpaſs to make Title 
in his Declaration; and if he makes a Title, and does not purſue it, or 
if his Title be not good, it is not material, being only Matter of Sur- 
pluſage, and Nugatory. And by Doderidge ]. the Plaintiſf needs nit 
make any Title, in an Action of Treſpaſs, the tame being a poſſeſſory Ac- 
tion; ht if he do make a Title in the Way of Evidence, he ought then to 
purſue the ſame, and make it good; but he needs not to make any Title in 
his Declaration, ſaying that this Hay was for Tithe belonging to his 
Farm, which 1s more than he needed ro have done ; this 1s but Sur- 
pluſage. And Judgment for the Plaintiff, 2 Bulſt. 288. Mich. 12 Jac. 
Willamore v. Bamtord. ef | 

5. In Treſpaſs tor Striking and Killing Accipitrem ipſius the Plaintiff. 
Atrer a Verdict tor the Plaintiff, it was moved in Arreſt of Judgment, 
that the Plaintiff did wot fbew what Kind of Hawk it was, whether 4 
Goſſhawk or Lanner &c. tor Accipiter is the Genus, and he ought to 
thew the Species thereof; nor does he ſhew that the Hawk was reclaimed; 
tor being Feræ Nature, no Man can have Property, unleſs reclaimed. 

But the Court held the Declaration good enough, being in Treſpaſs tor 
Striking and Killing &c. which he only may have who has the Poſlet- 
ſion. Cro. C. 18. pl. 11. Mich. 1 Car. C. B. Sir Fra. Vincent v. Leſney. 

6. In an Arreſt ot Judgment in an Action of Treſpaſs for carrying away 
24 Load of Timber, the Exception was, that the Timber is not ſaid to be 
the Timber 1p/zus querentis, and ſo no Cauſe of Action. Upon this, Judg- 
ment was arreſted. Styl. 53. Mich, 23 Car. Wood v. Salter. | 


7. In 
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Y. Ia Treſpaſs Quare clauſum fregit, and threw dot his Fences. The 
Defendant pleaded Not guilty to all, but the breaking of the Fences, 
ind for that he juſtifies ; for that he was poſſeſs'd of certain Corn in the 
Place where, as of his proper Goods, aud made a Breach in the Fence, as 
14s neceſſary for the carrytag of it away. The Plaintiff demurs ſpecially, 
becadſe he did not fbew by what Title he was poſſeſs d of the Corn, And the 
Court were of Opinion that for that Cauſe the Plea was inſufficient ; 
And Twiſden ſaid, if the Sheriff upon a Fieri facias ſells Corn growing, 
che Vendee cannot juſtity an Entry upon the Land to reap it, until ſuch 
Time as the Corn is ripe. 1 Vent. 221. 222. Trin. 24 Car. 2. in B. R. 
pertot v. Bridges. | 
g. Treſpaſs Quare c/auſum fregit, herbas conculcavit, & diverſas carecta- S. C. cited 

115 tritici ibidem aſportavit, After Verdict it was mov'd in Arreſt of Z, Eev. 156. 


Judgment, becauſe the Plaintiftt did gt ſet forth whoſe Wheat it was; for 3 
it was n0t ſaid Ibidem creſcen*, bur Ibidem atportavir. Adjornatur. Vent, in B. R. in 
278. Mich. 27 & 28 Car, 2. B. R. Holland v. Ellis. co of 
Stradwicke, as a Caſe of the Michaelmas Term before, as in Treſpaſs for eating up ſo Foc 2 of 
Wheat then and there being, with Cattle; and becauſe the Plaintiſt did not ſay Blada ipſius, Judg- 
ment was ftay'd. 3 Keb. 524. pl 6. S. C. but that had it been Ibidem creſcent' it would be in- 
tended ſua; but here being Careckat' it is [to be intended] ſever'd, and may be a Stranger's Goods ; Per 
Wild ]. which the others agreed, and Judgment ſtaid. S. C. cited Arg. Ld. Raym, Rep. 239. 
in Caſe of Fontleroy v. Xylmer, and ſays that Hale Ch. J. then ſaid, that if it had been a new 
Point, he would not have arreſted Judgment for this Cauſe ; for fince the Plaintiff has ſaid that it was 
his Cloſe, the Corn there ſhould be intended prima facie his Corn; but he ſaid that there were ſo many 
Precedents to the contrary, that hecauſe he would not over-rule them, he arreſted tlie Judgment for 
this Cauſe. And there in the Principal Caſe of Fontleroy v. Aylmer, the Count in Treſpaſs was of 
Filbing in his ſeveral Fiſhery, & Piſces cepit ; and Exception being taken for not ſaying (ſues) and fo had 
not intitled himſelf to the Action, he not having laid any Property of the Fiſh in him, the Court 
ſeem'd to incline ſtrongly that this Exception was not very conſiderable for the Reaſons that Hale 
Ch. J. gave againſt his own Judgment in that Caſe of Holland, 


9. In Treſpaſs of Breaking his Cloſe, and taking his Goods, the Defen- 
dant juſtified the taking Nomine Diſt rittionis, by Command of the Lord of 
the Manor for Non-payment of Rent. The Plaintiff replied that the Place 
where &c. is extra, abſque hoc that it is Infra feodum. The Defendant 
demurr'd ſpecially, becauſe the Plaintiff, pleading Hors de ſon Fee, 
thould have taken the Tenancy upon him. Bur the Court held that this 
is is to be intended in Caſes of Aſſiſe, and ſo Co. Litr. 1. b. is to be un- 
derſtood; but the Principal Caſe is an Action of Treſpaſs brought upon the 
Poſſeſſion, and not upon the Title 3 ſo that it the Plaintiff deſtroys the De- 
tendant's Juſtification, it is well enough. 2 Mod. 103. Trin. 28 Car. 2. 
C. B. Sherrard v. Smith 
10. Treſpaſs Vi & Armis for taking the Mare Ipſius querentis, nec non 
Bona & Catalla ſequentia, viz. and ſums them up, but does not ſay they 
were the Goods Igſius querentis; and thereupon the Detendant demurs ; 
and reſolved the Plaintiff may have judgment for the Mare, and releaſe 
the Action for the Reſidue. Raym. 395. Trin. 32 Car. 2. B. R. Cut- 
torthay v. Tay lor. 

11. In Treſpaſs for Chaſing of his Sheep, the Defendant made Conuſance 
as Hailiſſ to T. for Damage feaſant in the Acre of Ground, of which Z. was 
Poſſeſs*d ; and there was a Demurrer to the Plea, becaule he did abt few 
what Title or Eftate he had, nor any Seiſin or Freehold; and therefore 
judgment was given for the Plaintiff, Arg. 4 Mod. 419. Paſch. J W. 3, 
B. R. in Caſe of Strode v. Byrt, cites it as Trin. 4 Will. & M. in C. B. 
Godfrey v. Rock. 
12. I'reſpaſs for Breaking his Cloſe at D. Ft duos Equos apud D. and 6 Mod. 14. 
20 Bufhels of Wheat de Bonis propriis ip/ins &c. did take &c. rhe Deten- rw « c 
dant pleaded Not guilty as to all but the Horſes, and as to them juſtified by 0 ile 4 
Di/:eſs for Rent. Aſter Verdict for the Plaintiff, it was moved in Ar- S. C. held 
reit of } udgmenr, that the Horſes were not alleg d to be the Goods of the according- 
Plaintiff It was held that the Plea did not confeſs a Property; for a ly; and the 
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in Treſpaſs he admitt bink to be Tenant at Will, which is not deſtroyed. And 1 
in ſome adjudged for the Plaintiff. Cro. E. 288. pl. 4. Mich. 34 & 35 Elis. 


Saint way in B. R. Juſtice Fenner v. Fiſher. 


traverſe the ö * e 8 
Bar, or Part of it, without making any other Title than what is acknowledged to the Plaintiff by the 
Bar; but this always ought to be where a Title is acknowledged to the Plaintiff by the Bar, and b 
another Means deſtroyed by the ſame Bar; for there it ſuſhces the Plaintiff to traverſe that Part of rl 
Bar which goes to the Deſtruction of the Title of the Plaintiff a why in the Bar, without makin 
any other Title; but if he will traverſe any other Part of the Bar, he cannot do it without making an 
ef: pecial Title to himſelf in his Replication, where * the Bar the firſt Poſſeſſion appears to be in the 
Defendant, becauſe although the T'raverſe there be found for the Plaintiff, yet notwithſtandin by the 
Record in ſuch a Caſe the firſt Poſſeſſions will ſtill appear to be in the Defendant, which uche, to 
maintain his Regreſs upon the Plaintiff; and therefore the Court has no Matter before them in ſuch 4 
Cafe to adjudge tbr the Plaintiff, unleſs in Caſes where the Plaintiff ſhews a ſpecial Title under the Pof. 
ſeſſion of rhe Defendant. | | 
As for Example; in Treſpaſs for breaking of his Cloſe, the Defendant pleads that J. G. was ſeiſed of 
it in his Demeſae as of Fee, and infeoft'd J. K. by Virtue of which he was ſeiſed accordingly, and ſo 
being ſeiſed, infeoft'd the Defendant of it, by which he was ſeiſed, until the Plaintiff claiming by Co. 
lour of a Deed of Feoffment made by the ſaid J. G. long before he infeoft'd J. K. (where nothing 
paſs'd by the ſaid Feoffment) entred, upon whom the Defendant did re-enter, here the Plaintiff may 
well traverſe the Feoftment ſuppoſed ro be made by the ſaid J. G. to the ſaid J. K. without making 
Title, becauſe this Feoffment only deſtroys the Eſtate at Will made by the ſaid J. G. to the Plaintiff 
which being deſtroyed, he cannot enter upon the Defendant, albeit the Defendant comes to the Land 
by Diſſeiſin, and not by the Feoffment of the ſaid J. K. For the firſt Poſſeſſion of the Defendant is x 
ood Title in Treſpaſs againſt the Plaintiff, if he cannot ſhew or maintain a Title Paramount. But the 
Feoftment of the ſaid J. G. being travers'd and found for him, he has by the Acknowledgment of the 
Defendant himſelf, a good Title againſt him, by Reaſon of the firſt Eſtate at Will acknowledged by 
the Defendant to be to the Plaintiftt, and now not defeated; but in the ſame Caſe he cannot traverſe 
the Feoffment ſuppoſed to be made by the ſaid J. K. to the Defendant without any ſpecial Title made 
to himſelf ; for albeit that J K. did not infeoft the Defendant, but that the Defendant diſſeiſed him, or 
that he comes to the Land by another Means, yet he has a good Title againſt the Plaintiff by his firſt 
Poſſeſſion not deſtroyed by any Title Paramount by any Matter which appears by the Record upon 
which the Court is to judge; and with this accords the Opinion of 31 E. 4. 1. | 
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4. Treſpaſs &c, Olare fanum ſuum cepit ; Upon Not guilty pleaded 
the Plainriff had a Verdict ; and it was moved in Arreſt of ſudgment 
that the Declaration was ill, becauſe he had not purſued his Title made 
in the Declaration. But Coke Ch. J. ſaid, that Quare fœnum ſuum ce- 
pit is /ufficient. And the Court held clearly the Declaration good; tor 
it is only Matter of Surpluſage for a Plaintiff in Treſpaſs to make Title 
in his Declaration; and if he makes a Title, and does not purſue it, or 
if his Title be not good, it is not material, being only Matter of Sur— 
pluſage, and Nugatory. And by Doderidge ]. the Plaintiff” needs nit 
make any Title, in an Action of Treſpaſs, the tame being a poſſeſſory Ac- 
tion; vt if he do make a Title in the Way of Evidence, he ought then to 
purſue the ſame, and make it good; but he needs not to make any Title in 
his Declaration, ſaying that this Hay was for Tithe belonging to his 
Farm, which 1s more than he needed ro have done ; this 1s but Sur- 
pluſage. And Judgment for the Plaintiff, 2 Bulſt. 288. Mich. 12 Jac. 
Willamore v. Bamtord. | | 
5. In Treſpaſs tor Striking and Killing Accipitrem ipſius the Plaintiff. 
Atrer a Verdict tor the Plaintiff, it was moved in Arreſt of Judgment, 
that the Plaintiff did wot fbew what Kind of Hawk it was, whether a 
Goſſhawk or Lanner &c. tor Accipiter is the Genus, and he ought to 
thew the Species thereof; nor does he ſhew that the Hawk was reclaimed; 
tor being Feræ Naturæ, no Man can have Property, unleſs reclaimed. 
Bur the Court held the Declaration good enough, being in Treſpaſs tor 
Striking and Killing &c. which he only may have who has the Poſſeſ- 
ſion. Cro. C. 18. pl. 11. Mich. 1 Car. C. B. Sir Fra. Vincent v. Leſney. 
6. In an Arreſt ot Judgment in an Action of 'Treſpaſs for carrying away 
24 Load of Timber, the Exception was, that the Timber is not ſaid ro be 
the Timber 1p/zus querentis, and fo no Cauſe of Action. Upon this, Judg- 
ment was arreſted. Styl. 53. Mich, 23 Car. Wood v. Salter. 


7. In 


o ag 


a. 


a 
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„. Ia Treſpaſs Quare clauſun fregit, and threw dowg his Fences. The 
Delendant pleaded Not guilty to all, but the breaking of the Fences, 

and for that he j!/t1/ies ; for that he was poſſeſs'd of certain Corn in the 

Place where, as of his proper Goods, and made a Breach in the Fence, as 

«145 neceſſary for the carrytag of it away, The Plaintiff demurs ſpecially, 

necanfe he did not fbew by what Title he was paſſeſs' d of the Corn. And the 

Court were of Opinion that tor that Cauſe the Plea was inſufficient ; 

And Twiſden ſaid, if the Sheriff upon a Pieri facias ſells Corn growing, 

che Vendee cannot juſtity an Entry upon the Land to reap it, until ſuch 

Time as the Corn 1s ripe. 1 Vent. 221. 222. Trin. 24 Car. 2. in B. R. 

Perrot v. Bridges. 3 

g. Treſpaſs Quare clauſum fregit, herbas conculcavit, & diverſas carecta- S. C. cited 
45 tritici ibidem aſportavit, After Verdict it was mov'd in Arreſt of: Lev. 156. 
Judgment becauſe the Plaintiff did ot ſet forth whoſe Wheat it was; for «nr fol 
E 3 5 


| IO ; : ; : 2S Car. 2. 
it was ot ſaid Ibidem creſcen”, but Ibidem aſportavit. Adjornatur. Vent. in B. R. in 


278. Mich. 27 & 28 Car, 2. B. R. Holland v. Ellis. 2 of 
. K + 

Stradwicke, as a Caſe of the Michaelmas Term before, as in Treſpaſs for eating up ſo a D550 of 
Wheat then and there being, with Cattle; and becauſe the Plaintiſt did not ſay Blada ipſius, Judg- 
ment was ſtay'd. 3 Keb. 524. pl 6. S. C. but that had it been Ibidem creſcent' it would be in- 
tended ſua; but here being Carectatꝰ it is [to be intended] ſever'd, and may be a Stranger's Goods; Per 
Wild J. which the others agreed, and Judgment ftaid. S. C. cited Arg Ld. Raym. Rep. 239. 
in Cafe of Fontleroy v. 4 plmer, and ſays that Hale Ch, J. then ſaid, that if ir had been a new 
Point, he would not have arreſted Judgment for this Cauſe; for ſince the Plaintiff has ſaid that it was 
his Cloſe, the Corn there ſhould be intended prima facie his Corn; but he ſaid that there were ſo many 
Precedents to the contrary, that becauſe he would not over-rule them, he arreſted the Judgment for 
this Cauſe. And there in the Principal Caſe of Fontleroy v. Aylmer, the Count in Treſpaſs was of 
Filling in his ſeveral Fiſhery, & Piſces cepit ; and Exception being taken for not ſaying (ſuos) and fo had 
not intitled himſelf to the Action, he not having laid any Property of the Fiſh in him, the Court 
ſtem'd to incline ſtrongly that this Exception was not very conſiderable for the Reaſons that Hale 
Ch. J. gave againſt his own Judgment in that Caſe of Holland, 


9. In Treſpaſs of Breaking his Cloſe, aud taking his Goods, the Defen- 
dant juſtified the taking Nomine Diſtrittionis, by Command of the Lord of 
the Manor for Non-payment of Rent. The Plaintiff replied that the Place 
where &c. is extra, abſque hoc that it is Infra feodum. The Defendant 
demurr'd ſpecially, becauſe the Plainrift, pleading Hors de ſon Fee, 
ſhould have taken the Tenancy upon him. But the Court held that this 
is is to be intended in Caſes of Aſſiſe, and ſo Co. Litr. 1. b. is to be un- 
deritood ; but the Principal Caſe is an Action of Treſpaſs brought upon the 
Poſſeſſion, and not upon the Title 3 ſo that it the Plaintiff deſtroys the De- 
ſendant's Juſtification, it is well enough, 2 Mod. 103. Trin. 28 Car. 2. 
C. B. Sherrard v. Smith | 
10. Treſpaſs Vi & Armis for taking the Mare Ip/uus querentis, nec non 
Bona & Catalla ſequentia, viz.” and ſums them up, bur does not ſay they 
were the Goods Ipſius guerentis; and thereupon the Detendant demurs ; 
and reſolved the Plaintiff may have judgment for the Mare, and releaſe 
the Action for the Relidue. Raym. 395. Trin. 32 Car. 2. B. R. Cut- 
lorthay v. Taylor. 
11. In Treſpaſs. for Chaſing of his Sheep, the Defendant made Conuſance 
as Boiliff to T. for Damare feaſant in the Acre of Ground, of which Z. was 
Poſſeſs'd ; and there was a Demurrer to the Plea, becauſe he did zot fbiw 
what Title or Hſtate he had, nor any beiſin or Freehold; and therefore 
judgment was given for the Plaintiff, Arg. 4 Mod. 419. Paſch. J W. 3. 
B. R. in Cale of Strode v. Byrt, cites it as Trin. 4 Will. & M. in C. B. 
Godtrey v. Rock. | 
12. 'I'reſpaſs for Breaking his Cloſe at D. Ft duos Equos apud D. and 6 Mod. 14. 
20 Brfhels of Wheat de Bonis propriis ipſius &c. did rake &c. rhe Defen- mw 0: 
dant pleaded Net guilty as to all but the Horſes, and as to them juſtified by 9 "is. 
Diſtreſs for Reat. Aiter Verdict tor the Plaintiff, it was moved in Ar- SC held 
reltoi Judgment, that the Horſes were not alleg d to be the Goods of the according- 
Plaintiff. It was held that the Plea did not conſeſs a Property; for a ly; and ths 
70 Diſtreſs 
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Court 924 Diſtreſs might be of a Stranger's Goods for the Rent, and that the . f 
the Caſe was p,s;0,, () did not let it into the ſubſequent Part of the other Sentence {0 # 
7 


no more ; . 
e this ;. £0 make the Horſes come under the Words (De Bonis Propriis, ) 2 Salk 


Piaintift in 640. pl. 9. Trin. 2 Ann. B. R. Joce v. Mills. 
Treſpaſs de- | 

clares, that the Defendant took away two Cows from his Land in Dale, and alſo 2 Horſes of the G 

of the Plaintiff from the ſaid Dale; ſo that laying a Venue for the taking of the 2 Cows cloſes u _ 
Sentence, and interrupts its being coupled with the 2d Sentence, or the Matter of Deſcription diet 
follows. | ; 


13. In Treſpaſs for taking Cows in the Plaintiff's Cuſe, Defendant Pleads 
in Bar, That they were Damage feaſant in Clauſo ſuo. Plaintiff demurs, be. 
cauſe he ſet forth no Title to the Cloſe. Reſolved that it was well without 
it; for a poſſeſſory Right is ſufficient to maintain an Action of Treſpaſs 
And this Ditterence was taken, that where the Defendant juſtifies to 3 
Place ſpecially laid down in the Declaration, there a Title muſt be ſhewn 
but where no Place is ſpecially laid down, as here there is none, there 
he need not. 10 Mod. 37. Trin. 10 Ann. B. R. Oſway v. Briſtow, 


(A. b) Plea good, without ſhecving Tithe in himſelf, 9. 
Authority from him who has. 


Br. Treſpaſs, I. Reſpaſs again/# 2, the one ſaid that the Plaintiff was his Villein, 
pl. 254. Cites Judgment &c. and the cther ſaid that the Plaintiff would not be 
zo Al. 36. zu/tified, but efloin'd himſelf, and the Lord took him as his Villein, and the 
Defendant came in Aid of him; and the other ſaid that Frank, and of Frank 
E/tate; and 1o ſee there and in ſeveral other Books, he who juſtifies by 
coming in Aid, does not ſay that he by Command, or as Servant of the other, 
nor at at his Requeſt, came in Aid, and yet well; therefore quzre if the 
Law implies Requeſt or Command; for it ſeems that he cannot do it De 
ſon tort Demeſne. Br. Treſpaſs, pl. 193. cites 39 E. 3. 16. 
But in Mort- 2. In Treſpaſs the Defendant jaid that the Plaintiff himſelf leaſed the 
danceſtor &c. Land to F. NM. for 40 Years, which Term yet continues, Judgment &c. and 
it is agreed no Plea by Award, without anſwering that he by his Command, or as Ser- 
_— ay Pant to the Leſſee, did the Treſpaſs ; tor this amounts bur to Not guilty, 
ſay that the and that the Termor ſhould have the Action, and not the Plaintitt, who 


Plaintiff has is Leſſor. Br. Treſpaſs, pl. 57. cites 47 E. 3. 5. 


an Elder 
Brother alive, or that he is not next Heir &c. wvithout making Title ; for the Action affirms him. Contrary 


againſt a Treſpaſior; Note the Diverſity. Br. Treſpaſs, pl. 57. cites 47 E. 3. 5. 


—— —— 
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(B. b) Plea. hat ſetting forth of Tithe ir ſufficient. 


1. 7 I of breaking his Cloſe, and ſpoiling his Graſs; Littleton 

ſaid the Place is a great Field inclos'd round, thro which Field is a 
Way common for Horſe and Man to paſs, and the Plaintiff made there a Gate 
over the Way, and at the Time ot the Treſpaſs the Defendant open d the 
Gate, and went on by the Way, & hoc &c. and a good Plea, tho he did 


not ſay the Field is the Franktenement of the Plaintiff; for this Hs 
implic 


. 1 
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implied by the Declaration, when it ſays Clauſum ſuum fregit, and the b 
Detendant did not deny this 1 * Plea above, and therefore it thall be 
intended ſo; quod nota. Br. Treſpaſs, pl. 298. cites 2 E. 4. 9. | 
2. In Treſpaſs, the Defendant ſaid that F. S. was ſeiſed in Fee whoſe 
Eſtate he has, and the Plaintiff demurr d, and gave Colour by J. S. And 
be the Opinion of the Court in a Note, it was a good Plea, Contra by 
che Reporter. And Brooke ſays it ſeems to him that it is not a good 
Plea; tor he does not convey Title to the Defendant ; but it he had convey'd 
Title to any whoſe Eſtate che Deiendant has, then well, as to ſay that 
J. H. Was ſeiſed in Fee, and died ſeiſed, and the Land deſcended to M. who 
-atred &c. whoſe Eſtate he has, or that J. S. was ſeiſed in Fee, and in- 
feof*d N. &c. whoſe Efate be has, tis good. Br. Bar, pl. 14. cites 9 
7. I4 
n R Tieſpaſs of a Cloſe broken. The Defendant ſaid, that the Place * S. P. Br. 
where &c. is an Acre of Land, of which he and M. his Feme were ſeiſed in T'<\pals, pl. 
their Demeſne as of Fee before, and at the Time of the Treſpaſs. And the wt ang 
Defendant enrer'd, and did the Treſpaſs, and Exception was token, be- Rs 
canſe he did not ſay that they were ſciſed in Fure Uxoris, or Jointly, & non 
Aliocarur; for per Fineux Ch. J. it is * ſufficient for the Defendant to 
intitle himſelf to any Part of the Land, in whatſoever manner it be. Br. 
Pleadings, pl. 84. cites 12 H. J. 24. 
4. In Treſpaſs the Deſendant pleaded, that he leaſed the Land to the 
Plaintiff for another Man's Life, and that he, for whoſe Life it was, was 
dead, upon which he enter d. And it is adjudg'd, that it ces for the 
Plaintiff” to maintain that Ceſtuy que Vie was yet living, without making 
any other Title. Poph. 1, 2. pl. 1. Mich. 34 and 35Eliz. in B. R. in Caſe 
of Fenner v. Fiſher, Arg. cites 2 E. 4. tol. 
5. In Treſpaſs for taking his Cattle, the Defendant pleaded, that he 
was poſſeſs'd of a Cloſe for a Term of Years, and the Cattle treſpaſs'd therein 
cc. The Plaintiff demurr'd, and Judgment was given for the Defen- 
dant, tho' he ſhew d no Title, but juſtified upon a bare Poſſeſſion. And 
this Difference was taken by Holt Ch. J. where the Action is tranſitory, 
as Treſpaſs for taking Goods, the Plaintiff is forecloſed ro pretend a 
Right to the Place, nor can it be conteſted upon the Evidence who had 
the Right, therefore Poſſeſſion is Juſtification enough. But in 'Treſpaſs 
Quare Clauſum fregit it 18 otherwite, becauſe there the Plaintiff claims 
the Cloſe, and the Right may be conteſted. 2 Salk. 643. pl. 16. Paſch. 8 
Ann. B. R. Anon. | | 


wu * — 


(C. b) Pleadings His Franktenement. That the Place 
where &c. is his Franktenement, or the Franktene- 


ment of hs Maſter. 


i. T Reſpaſs of trampling his Graſs, the Defendant pleaded his Frank- 

tenement. The Plaintiff ſaid, that the Defendant took his Grafs 
Modo & Forma, prout &c. and was not ſuiler'd to have this General. 
Averment againſt this Special Matter, by which he made Title ro the 
Land. Br, Averment, pl. 7. cites 38 E. 3. 11. 

2, In Treſpaſs the Defendant ſaid, that the Place was his Franktene- 
net the Day of the Treſpaſs ſuppoſed, Judgment ſi Actio. The Plaintiſf 
ald, That the Defendant diſſeiſed his Father, who died, and the Plaintiff 
*1te7'4 ; Judgment &c. And the Defendant durſt not demur in his 5 

Plea 5 


Here 
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Plea; tor, by all the Juſtices, the Diſſeiſin may well be tried in Treſpai 
&c. And 1 5 we agen if the Treſpaſs was before the Entry pd 
ter, but it was tempore Ingreſſus &c. as it ſeems by the Pleading, and was 
of Graſs ſpoil'd &c. Br. Treſpaſs, pl. 80. cites 7 H. 4. 4. 
Br. Treſpaſs, 3. Warranty to him, his Heirs, and Aſſigns, it is a good E/toppel againſt the 
pl. 102. cites Defendant to ſay, that the Land where &c. is his Franktenement Quod 
* nota, (by the Alſignee;) bur the other took Iſſue with him gratis; there. 
tore quære &c. For in Treſpaſs the ſame Year, o. 35, 36. the Defendant 
pleaded his Franktenement ; and the Plaintiff pleaded a Feeffment by Deeq mi 
J. P. Anceſtor of the Netendant, whoſe Heir he is, to N. S. whoſe Hſtate Je 
has; and demanded Judgment, if he againſt the Deed of his Anceſtor 
whoſe Heir he is, ſhall be admitted to ſay his Franktenement; bur at 
lat he was compell'd to conclude upon the Franktenement, becauſe *tis 
only an Action ot Treſpaſs ; quod nota. Br. Eſtoppel, pl. 68. cites 14 H. 
13. = | 
7 4. In 'Treſpaſs of ſpoiling his Graſs the Defendant ſaid, that th; 
Place, at the Time of the Treſpaſs, was the Franktenement of his Maſter 
by which, by his Command, he enter'd and did the Treſpaſs, Judgment Be 
'The Plaintiff ſaid, that De ſon tort Demeſne, without ſuch Cauſe; and held 
a good Plea. And yet if the Maſter himſelf had been Party, and had 
pleaded his Franktenement, there this had been no Plea ; but the Plain. 
tiff had been compell'd to have made Title, or to have anſwer'd to the 
Franktenement ; but now the Authority of the Defendant is in Iſſue, and 
not the Franktenement. Br. De ſon tort &c. pl. 13. cites 8 H. 6. 34. 
Br. Traverſe F. In Treſpaſs the Defendant juſtified, that it was the Franktenement 0 
Yi &c. pl. %s Maſter E. by which he, by his Command, enter'd and did the 257 
8 The Plaintif ſaid, that before that E. any Thing had, W. was ſeiſed, and 
og infeoff*d the Plaintiff, who was ſeiſed till by Z. diſſeiſed, who infecſf d the 
ſame E. and the Plaintiff re-enter'd, and the Treſpaſs meſne between the Dil. 
ſeiſin and the Re-entry. The Defendant ſaid, that N. was ſeiſed, and in- 
feoff *d E. Judgment & non Allocarur ; by which he ſaid as above, and 
traverſed the Diſſci/in, and ſo to Iflue, Br, Treſpaſs, pl. 138. cites 21 H. 
6.5.6 


.Y 60 


«$: 6. | | 
But in the 6. In Treſpaſs of entring into his Cloſe, if the Defendant ſays, that 
Time of E. F. F. was ſciſed, and infeoff d him, and gives Colour, the Plaintiff may ſay 
: yh that R. was ſeiſed, and leaſed to J. S. at Will, who gave to the Defendant, 
red gba g and R. re-enter'd, and infeoff*d the Plaintiff, abſque hoc, that J. F. any 
was ſeiſed in Thing had, unleſs at Will ; and admitted tor a good Plea. Br. Treſpaſs, 
Fee, prout pl. 308. cites 5 E. 4. 1. 
Se. Ibid. J. If a Man juſtifies in Treſpaſs as his Franktenement, it is no Plea that 
it was the Franktenement ot the Defendant, abſque hoc, that the other 
leaſed. Br. Counterplea de Aid, pl. 21. cites 5 E. 4. 2. 

8. In Treſpaſs the Defendant ſaid, that the Place is 20 Acres, which 
was the Frauktenemeut of S. and he, as his Servant, and by his Command, 
enter'd, and S. took the Beaſts Damage feaſant, and deliver'd them to the De- 
fendant, to put them in Pound &c. which he did &c. and it was held a 
good Plea ; for by ſuch Takinz, the Property is not out of the Plaintiff ; for 
it it was, then the Plaintiff cannot have Treſpaſs againſt rhe ſecond 
Treſpaſſer; and the Plaintiff traverſed the Franktenement, and would 
have pleaded another Plea for the Beaſts, and was not ſuffer'd, for the 
firſt goes to all; for if it be not the Franktenement of rhe Defendant, 
he cannot diſtrain Damage feaſant. Br. Treſpaſs, pl. 329. cites 12 E. 

10. 
2 9. Treſpaſs of Beaſts taken in A. in B. The Defendant ſaid, that ht 
himſelf was ſeiſed of 4 Acres calPd C. in B. aforeſaid, and the ſame Day 
found the Beaſts Damage feaſant in C. and took them and chaſed thei 
towards the Pound, and they eſcaped into A. and the Defendant freſbi re- 
took them, which is the ſame Taking &c. Pigot ſaid, of your own Tort 


without ſuch Cauſe, And, per Brian and Chock J. this is no Plea ; of 
ere 


— 


"Treſpaſs, 


" ere the Deſeadant intitles himſelf to the Soil by the Plaintiff, or his Au- 
ceftors, or as his Franktenzment, this ought to be anſwer'd ſpecially, and 
Vall not ſay generally, that De fon tort Demeſne ; quod nota. And at- 
ter, per Brian, the Plea is good enough; tor, by the Plea, it is proved 
chat he took them before. Br. De ſon tort &c. pl. 22. eites 21 E. 
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4. 5 5 ö 
u M In Treſpaſs of Goods carried awey, the Defendant ſaid, that the Place Br Plead. 
is his Franktenement, and he found the odo Damage feaſaut. And per ings, pl. 133. 
Cur. it 18 no Plea Holt ſhewing the Certainty of The Land, becauſe he eites S. C. 
has made to himſclt Title to the Goods, and therefore he ſhall thew the 
Certainty as well as if he had made Title to the Franktenement in Treſ- 
paſs de Clauſo Fracto. Br. Pleadings, pl 77. cites 5 H. J. 28, 

11. But in Treſpaſs de Clanſo Fracio the Detendanr may ſay, that thes P. Br. 
Place where &c. is his Franktenement, without ſhewing the Certainty Pleadings, 
of the Land; becauſe the Writ and the Pla are general, and he does not pl. 8 3; Cites 
wake Title ro the Land 3 quod nota, per tor, Cur. Br. Pleadings, pl. contra wt 


: contra where 
7. eltes 3 H. 7. 28. he makes 


| Title to the 
Lad; for his Franktenement is no Title, becauſe it may be by Diſſeiſin; quod nota, per tot. Cur 


12. Treſpaſs Quare in ſeperali Piſcaria ſua piſcatus fuit. The Defen- 
aaf pleaded Franktenement; and a good Picea, per Brian and Keble. Bur 
cod contra. Quzre if it had been zz Libera Piſcaria ſua; tor it ſeems 
(hat a Man may have Liberam Piſcariam in another's Soil; bur ſeveral 
Vitcary mall be intended in his proper Soil. Br. Treſpaſs, pl. 426. cites 
1 H... 

13. Jreſpaſs for ?aking and carrying away his Trees. The Defendant 
pleaded the common Bar, viz. That the Place where the Treſpaſs was 
inppoſed to be, is his (the Detendant's) Freehold, and ſo juttihes as in 
his freehold &c. Bur adjudg'd ill; tor this is no Plea in Treſpaſs De 
Bonis atportatis, but peculiar only to a Treſpaſs Onare Clauſum fregit. 
Quod nota. Carth. 176. Hill. 2 & 3 W. & M. B. R. Alſtone v. Hut- 
chinſon. | 

14. In Treſpaſs for breaking his Cliſe, and carrying away his Wood and 
donc &c. the Detendant yuftifed & c. that the Place where &c. is 
cold R. Cloſe, and is his Freehold, - The Plaintiff replied, that it was his 
Freehold, aud that the D:fendaut, de Injuria ſua Propria, did break and eu- 
% &. and carried away the Wood and Stones &c. and traverſed that it 
was the Freehold of rhe. Detendant. And upon Demurrer the Defen— 
dint had judgment, becaule the Plaintiff ought to have concluded his 
Replication to the Country, tor there was no new Aſlignment; tor this 
always alleges, that the Place mention'd therein is alias quam in Barra, 
o that the Place being agreed on both Sides ro be the ſame, the Traverſe 
ol the Freehold muit be ill. Therefore the Plaintiff ought to have con- 
cluded his Replication thus, viz. That it was his Freehold, and not the 
Freetols of the Defendant, & hoc petit quod inquiratur per Patriam. 2 
Lutw. 1399. Trin. 5 W. & M. Huſtler v. Raines. 

15. There are 2 Ways of pleading Liberum Tenementum ; the one without 
«ay Manner of Certainty, the other with a Certainty. 1tt, If there be any 
Certainty, as that the Flace is Black- Acre, Liberum Tenementum of him, 
then the Way to reply is to make a new Aſigument. 2. If there be ao Cer- 
iinty, the Way is to aſcertain the Place, and to make himſelf a Title to it in 
e Replication. Arg. And per Cur. it a Man declares .Onuare Clauſum ge- 
meally in ſuch a Vill, the Defendant may plead Liberum Jenementum ; and 
it the Plaintiff traverſe it, it is at his Peril; tor the Defendant, if he 
has any Parr of his Land in the whole Town, ſhall juſtity It there ; and 
therelore, in that Caſe, the better Way is to make a new Aſſignment. 6 


Med. 119. Hill. 2 Ann. B. R. in Cafe of Elwis v. Lombe. 
7D (D. b) Pleadiogs 
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See (C. b) (D. b) Pleadings ill. Van. of Certainty. 


pl. 10. 15. 


5 Reſpaſs of Graſs cut. Per Newton Ch. J. if the Defendant 70. 
Pleadiogs, ſes, and intitles himſelf ſpecially, as by Deſcent, Feoff ment &c. be 
pl. 26. cites gt ro fhew the Quantity of the Land, as to ſay that the Place contains 
* 20 Acres of Land &c. But contra where he ſays, that the Place wher, 6:, 

ts, his Franktenement. Note the Diverſity. Br. Treſpaſs, pl. 153. cite. 

22 H. 6, 24 ; | 
In Treſpaſs, 2. In Treſpaſs of at: Aſſault and Battery, the Plaintiff declares 9200 
the Plaintiff cum the Detendant Die & Anno &c. the aforeſaid Plaintiff verberavit &. 
what Ineravit &c. and upon that the Plaintiff recover d. And now Err. 
De cum. vulneravit &c. and upon that atilf reco a nd now Error 
It was is brought, and aſſign'd in the Declaration; becauſe there is not any 
moved in direct Affirmation, that the Detendanr verberavit &c. but it is quod cy; 
Arreſt of verberavit. The Prothonotaries being askd by the Court What the 
bor ge Rule Courſe was, ſaid, that in C. B. it was in Debt with a Quod cum ec. 
was made, The Court liked the Difference well; and faid certainly, that ſuch a 
the Court Declaration / Treſpaſs cannot be good, ſo the Judgment was rexverſed 


r. of Noy $58. Sheriff v. Diggs. 
inion 

ak though the Cum in the Count, if it ſtood alone, might be bad, yet the Recital f the Original, coli 
goes before, helps it. Barnes's Notes in C. B. 174, 175. Eaſt, 8 G. 2. Warren v. Lapdon, And cite; 
Clarke v. Lucas, Mich. 2 Geo. 2. which was removed into B. R. by Writ of Error, and rem4in, 


there undetermin'd. 


3. Treſpaſs Quare Clauſum fregit, & /pinas ſuas ad Valentiam ſuccidi; 
After Verdict, upon Not Guilty, and found tor the Plaintiff, it was 
moved in Arrreſt of Judgment, that the Declaration was not good, be- 
cauſe he does not ſheto the Quantity of the Loads, or Load, and ſo it is un- 
certain; as in the Caſe, Cok. 5. fol. 34. Playter's Caſe, Treſpaſs Quare 
piſces ſuos cepit; and of that Opinion was the Court, but they would 
adviſe. Aiterwards being moved again, in the End of the Term, many 
Precedents were ſhewn tor the Maintainance thereof, wherefore it was 
adjudg'd for the Plaintiff. Cro. J. 435. pl. 3. Mich. 15 Jac. in B. R. 
ohns v. Wilſon. 

The Re- 4. In Treſpaſs inter alia, for taking and carrying away 40 Loads if 
porter ſays, Corn in the Straw. Alter Verdict tor the Plaintiff it was moved, that 

Quere, it "FRE ; 13 * 8 7 
e action the Declaration was uncertain; for the Plaintiff had declared for 40 
had been Loads of Corn in the Straw, and it does ot appear whether they be 
laid in the Hor/e-Loads or Cart-Loads, or what other Loads of Corn they are. But 
County of Glyn Ch. J. anſwer'd, that it is well enough expreſs'd ; for it being of 
ee Corn in the Straw, it ſhall be intended Cart-Loads, and therefore let 
uſual to car- the Plaintiff have his Judgment. Styl. 466. Mich. 1655. London v. 


ry Corn in Wilcocks. 
the Straw | 
upon Horſes, whether. the Declaration would have been good. Ibid. 


5. Treſpaſs Quare Clauſum fregir, & arbores ſuccidit ad Valentiam de- 
cem Librarum. To which the Defendant demurr'd generally. The 
Plainritt pray'd Judgment for breaking of his Cloſe ; but as to the 
other, the Declaration was inſufficient, becauſe act expreſs*'d what kind j 
Trees. 1 Vent. 53. Hill. 21 & 22 Car. 2. B. R. Tomlinſon v. Hunter. a 

6. Treſpaſs &c. againſ# P. and T. of breaking his Cloſe, chaſing an" 
taking his Beaſts. P. pleaded Not Guilty. T. juftified by a Warrant in 
Replevin, ſetting forth, that P. was poſſeſs d of the Cattle, aud that the 
Plaintiff took them unjuſtly, whereupon P. complain'd to the Sheriff, WH0 


made a Warrant to the Defendant to replevy the Cattle, Upon Demurre! 
if 


f Treſpaſs. —ů 


— 


Beais propriis. zdly, That no Place was expreſs'd where the Complaint to 
the Sheriff, nor where the Warrant by him, as made. zdly, That h ooh 
to have pleaded, that the Warrant was in Writing. But none of chel2 
Exceptions were reſolved, becauſe the Court agreed that the Declaration 
was ill, as to the Chaſing of che Beaſts, becauſe it did vat ſhew what Sort 
of Beaſts they were z and ſo the Parties agreed to amend on both Sides. 
2 Lurw. Rep. 1372. Hill. 3 & 4 Jac. 2. Dale v Philipſon & al'. 

7. Treſpaſs tor rains 200 Buſhels of Salt, The Deſendant juſtified un- 
der the Statute 10 M. 3. for laying a Duty on Salt, and that it was Hipp 
to be exported, and not weigh'd ; and that he wes an Officer &c. and ſciſed 
1 The Plaintitt replied, de Trjuria ſun propria ab/que tali Cauſa. Upon 
Demurrer, Holt Ch. |. ſaid, That where a Defendant juſtifies by Autho- 
ricy at Common Law, as a Conſtable by Arreſt for a Breach of the Peace, 
under Proceſs of the Admiralty &c. there de Injuria ſua propria &c. is 
4 good Replication; and fo *tis where the Deſendant juſtihes by Autho- 
ricy of an Act of Parliament, becauſe that being a General Law can be 
no Part of the Iſlue. And the Court held rhe Plea ill, becauſe the He- 
jendant did t flew what ſort of Salt this was, whether Bay-Salt, Pit- 
Salt, Nite-Salt &c. for the Statute does not extend to all, 2 Salk. 628. 
pl z. Mich. 13 W. 3. Chance v. Weedon. 

8. Treſpaſs &c. tor entring his Houſe, and taking ſeveral Keys for open- 
ing the Doors of the ſaid Houſe. Upon Not Guilty pleaded, the Plaintiff” 
ad a Verdict. Ir was objected, that the raking of each Key was a dit- 
::n& Trefpaſs, and might require ſeveral Anſwers, and that the Kind ani 
N:mber ought to be aſcertain'd. But it was reſolved, this was ſufficient- 
ly Aſcertain d by Reference to the Houſe, 2 Salk. 643. pl. 15. Paſch. 8 Ann. 
B. R. Layton v. Grindall. 


— — 4 ts | | 
it was objected, chat it was at ſaid that P. was poſſeſs'd of the Catile nt 4: 


(E. b.) Traverſe neceſſary in what Caſes. 


1. IN Treſpaſs of Graſs carried away, the Defendant pleaded his Frank- S. P And 
tenement, and fo juſtified. The Plaintiff replied, that long before the 3 

Defendant any Thing had in the Franktenement, one A. B. was ſeiſed in Fee, ns bo: 

and leaſed to the Plaintiff for Tears yet continuing, by which he eattr'd, and cauſe the 


was poſſeſs'd till the Defendant did the Treſpaſs ; and held good, without Plaintiff nei- 


A* : . * Yo rnaring ther con- 

laying any . more. gh 171. b. pl. 9. cites Firzh, Tit. Replication fg 

and Rejoinder, Trin. 41 E. 3. avoided the 
| Frankrene- 


ment in the Defendant. And adjudg'd the Replication geod in Treſpaſs upon Franktenement pleaded ; but 
if a Zeeſſment had been pleaded in Bar, it had been otherwite. Jo. 352. pl. 4. Mich. 10 Car. B. R. Key 
v. Cook. 


5. In Treſpaſs of Graſs cut, which is local, a Man cannot juftify in ws I: 
ant her County, and traverſe the County in the Writ, but ſhall plead Not [ns $62 
Guilty; for it the Jury finds him guilty generally, and expreſs/y in ano moveable, 
ther County, the Verdict is void; and it he ſays Guilty generally, Modo as of Goods 
& Ferma, where it was in a Foreign County, Altaint lies. Br. Traverſe 3 _— 
per &c. pl. 14. cites 9 H. 6. 62. „ 


1 5 | which may 
commence in one Vill, and c:ntinue in ancther, the Defendant may juſtify in another Vill in the ſame Coun- 
ty, without traverſing the Vill in the Writ. Br. ibid f 2 

But if it be of Treſpaſs local in D. as of Trees or Graſs cut, and he juſtifies in another Till, there he 
onght to traverſe the Vill in the Writ. Note the Diverſity. Br. Traverſe per &c. pl. 14. cites 9 
H. 6. 62. 0 if 

lind in Replevin in D. he may ſay, that he took them in C. in another County, and traverſe that he did 
rot take in D. and make Avowry to have Return &c. and this ſhall male Ilue; per Martin, quod non 
negatur. Br. ibid. | 
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564 Treſpaſs. 


3. In Treſpaſs the Defendant ſaid, that the Plaintiff baiPd the Boil ty 
A. in Pledre fer Debt, who baiPd it to the Defendant, Who re- Hai] d it 2 
the Plaintiſß, which is the ſame Taking. The Plainiiff ſaid, that R. Pave 
it to hiza, aud the Defendant took it, abſque hoc, that he bail'd to A. and a 
good Plca, withour traverſing the Bailment to the Defendant ; for he has 
traverſed the Bailmenrt in Pledge, which anſwers to all; quod nota, per 
Cur. Br Treſpaſs, pl. 412. cites 10 H. 6. 25. 
J. Treſpaſs in D. of Trees cat. It is no Plea, that f here are 2 D., and 
noae without Addition; tor if he be guilty in any of the 2, the Plaintiff 
mall recover; and it he has Fu/tification in any of the 2, he may plead 
it, abſque hoc, that he is guiliy in the other. So in Aſſiſe or Account; con- 
tra in all other Actions. Br. Brief, pl. 341. cites 3 E. 4. 26. And 
ſee 2 E. 4. 10. not ad judg'd. Burg II. 6. 5. it is no Plea. Ibid, 
Ii in Aſie F. In Treſpaſs, if the Defendant Jays that C. Was ſeiſed, and infeoff®d 
againſt me, Vi, and gives Colorr to the Plainritt, and the Plaintiff ſays that he him. 
i may ſay ſelf was ſerſed till diſſeiſed by the ſaid d. who inferff*d the Defendant, and he 
yrs po re- enter'd, and the Treſpaſs meſue &c. And the Defendant ſays that a lor 
neuf d ne, Time before the Plaintiff any T, bing had, the Father of S. was ſeiſed, and. 
4d Five had Iſſue S. and died, aud the Plaintiff enter a, upon whom the ſaid J. en. 
Colour 1019 fred and infeoſt'd the Defendant; this is no Plea, without traver/ins that). 
HO. en an diffeiſe the Plaintiff, becauſe the Diſſesſin is allag d by Matter in 
verſing the Fatt; but othertwiſe it is where the Diſieiſin is alleg*d by * Srppo/iz/, Br 
Dijjeiſin, be- Traverſe per &c. pl. 109. cites 15 E. 4. 22. Per Catesby. 


cauſe the 


Writ is but a Suppoſal. Br. Traverſe per &c. pl. 109. Cites 15 E. 4 22. 


And if the 6. In Treſpaſs, the Defendant juſtifed, and gave the Place à Name; the 
Plaintift in P/aintiſ ſaid that his Plaint is of a Treſpaſs done in another Place, and 
. ſhew'd where &c. and the Name &c. and becauſe he did not anſiver to it, 
fam ſum in demanded Judgment &cc. and well without Traverſe, that he has com- 
S. called D. menc'd his Action of any Treſpaſs done in the Place where the Delen- 
fregit 8 dant has juſtified. Br. Treſpaſs, pl. 369. cites 22 E. 4. 50. 

Defendant 2 es in another Place, he ought to traverſe the Treſpaſs in the Place in the Declaration; 
Per Sterkey. And 9 2 a Diverſity where Name is given in the Declaration, and where not. Br. Treſ- 
paſs, pl. 369. Cites 22 E. 4. 50. 


S. C. cited 7. Treſpaſs of Cha/zng his Cattle, ſo that they died of the Chaſing, The 
in the Caſe Pefendant pleads, that the Place where &c. is holden of him by ſuch Ser- 
ee v. vices, and he diſtrain'd thoſe Beaſts, and impounded them in a Pound overt; 
You. 283. and that they died there of Hunger in Default of the Plaintiff, the which is 
Hill. 21 & rhe fame Treſpaſs. And it was thereupon demurr'd, and without Argu- 
35 5 e ment adjudged tor the Plaintiff; for when the Plaintiff alleged that they 
nally raft died of rhe Chaſing, and he pleads that they died of Hunger, that is not 


| paß for any Plea without a Traverſe that they did not die of the Chaſing. Cro. 


chaſing 4p FEliz. 384. pl. 5. Paſch. 37 Eliz. Hill v. Prideaux. 

of his Sheep | | 

ita quod they were damniſied, and one of them died; the Defendant juſtified Damage feaſant in his Franl- 
tenement ; the Plaintiff replied, and claimed Common in the Place where &c. the Defendant rejoins and 
juſtified by Encloſure, leaving ſufficient Common &c. And upon Demurrer it was inſiſted, that the Plea 
not anſwering to the Dying of one of the Sheep, was ill; for he ought to have travers'd the Chaſing upon 
which he died. But it was anſwered, this coming only under the Ita quod, is only to aggravate the Da- 
mages, and he nceds not to traverſe it. Keeling Ch. J. held the Bar good for this Reaſon, and the other 
3 held that it 1s cur'd ar leaſt by the Replication over; and Judgment was given for the Defendant. Lev. 
283. Hill. 21 & 22 Car. 2. B. R. Leech v. Midgley. Vent. 54. S. C. by the Name of Leech v. 
W idfley, adjudged. —Raym. 185, Anon. S.C. adjudzed. 


8. In Treſpaſs of a Battery in London, the Defendant pleaded that the 
Plaintiff aſſaulted him at D. in the County of F. and if he had any Harm, 
it was De ſon Aſſault Demeſye, and in his own Defence, abſqre hoc that he 
was g’i] in Londea, Upon Demurrer it was adjudged no Plea, that 
both che Juſtification and 'Traverſe were not good; tor a Battery in his 


0h 


r 


. : . 133 
wn Defence is not local; and therefore he may juſtify in any Place, and 
therefore he cannon plead it in another Place, and traverſe the Place alleg*d. 
Cro. E. 842. pl. 21. Trin. 43 Eliz. C, B. Purſet v. Hutchins, | 
9. Treipals ol Battery in ſach a Pariſh, and Ward in London. The 
Detendant juſtifies in the County of Cambridge, and arreſting him there by 
Warrant from the Sheriff there, and traverſes the Battery in the Pariſh, and 
Word in the County mentioned : And tor this Cauſe it was demurrd, and 
adjudged for che Plaintiff that the Traverſe was ill to traverſe the Place, 
bur he cg t to have travers'd the County. Cro. Eliz. 860. pl. 31. Mich. 
43 Eliz. in C. B. Johnſon v. Burton & Shut. | 
10. In Treſpaſs .2zare Oves Sc. generally, the Defendant preſcribes 
for Lues, and ſays they were Oves matrices. The Plaintiff replies that 
they were Oves ver veces; chis is not good without a Traverſe, abſque 
hoc that they were Oves matrices; Per Richardſon and Crook. Het. 
29. Trin. 3 Car. C. B. in Cafe ot Johnſon v. Morris. | 
11. In Treſpaſs Vi & Armis of vreakzag his Cloſe, and taking his Cattle, 
the Delendant as to the Force and Arms pleads Non. culp. and as to the 
reſt ju//1ftes that the Cattle went in for Default of the Plaiatiff”s Fence. The 
Plaintiſt replies that they came into thro another Fence, The Detendant de- 
murs, becauſe the Plaintiff does not affign where the Place of the other 
(loſe lies, thro' which the Cattle came. Plaintiff ſaid it is not neceſſary to 
thew where it lies; for they went not in where the Defendant has al- 
leged, and ſo the Traverſe is well taken. Detendant anſwered that here 
is 4 new Alignment, which anſwers not the Treſpaſs tor which the Ac- | | 
tion is btougut ; and becaule it is a new Aſſignment, a new Anſwer mult 
be given, and therefore Plaintitt mutt ſhew rhe Place where the new Af- | 
ſigument lies. Roll Ch. J. ſaid he pleads no more but that the Cattle | 
came in at another Place than is pleaded, and he needs not thew the 
Place. judgment tor the Plaintiſi Niſi. Sty. 357. Mich. 1652. Baker 
v. Andrews. 
12. In Treſpaſs for Entry, and Pulling down of Poſts of a Fiſhery, the 
Detcndant pleads he was Lord of a Manor, wherein was a River of Avon, 
in which he had a Fiſhery ; and becauſe the Plaintiff ſet up Poſts there, he 
ulld them down; tor which Caule the Plaintiff demurr'd, as amounting 
ouly to the general Iſſue, and fo ill, unleſs there had been a Traverſe, abſque 
hu that he pull down the Poſts in the Plaintiff's Fiſhing, to which the 
Court inclined, Judgment pro Plaintiff Niti. 2 Keb. 57. pl. 23. Trin. 
18 Car. 2. B. R. Hely v. Raymond. 
13. When the Plaintiff in his Declaration has aſſign'd a Day of the 
Tretpais done, and the Defendant juſtifies the Treſpaſs upon the ſame Day, 
there the Detendant needs not traverſe the Day, becauſe the Day is 
agreed on both Sides. 2 Saund. 295. Hill. 22 & 23 Car. 2. Per Cur. in 
the Calc of White v. Stubbs. | 
14. In Treſpaſs of breaking his Cloſe, and carrying away his Goods, 2 Keb. 878. 
the Delendant pleads Not guilty to the breaking ot the Cloſe, and ju/fi- pl 50. 8 C. 
ies the taking of the Goods at a Time varying from that alleged in the De- adjudged. 
claration, and concludes Quz eſt eadem tranſgreſſio; upon which it was 
demurr'd, becauſe he did not traverſe the Time before and after it; and it 
was adjudged tor the Plaintiff 1 Vent. 184. Hill. 23 & 24 Car. 2. in 
B. R. Smith v. Butterfield. | | 
15. In Treſpaſs of taking his Goods, the Defendant j1/*ified by Recovery 
in an Inferior Court, and Execution thereupon by a Fiert facias, Dug eſt ea- 
dem captio. And upon Demurrer it was objected that the 7aking was al- 
coed oa one Day, and the Dejendant in his Fuſtification varying from that 
Day, ought to have travers'd any other taking, becauſe the taine Goods 
may be taken ar ſeveral Times, and that the Que eſt eadem is not ſufli- 
cient, But it was ſaid per Curiam, he having averr'd that it was Ea- 
dem Captio, the Averiment was ſtfficient; and the Parties by Conſent 
alter wards pleaded to Iſſue. 2 Jo. 146. Paſch. 33 Car. 2. B. R. Allen 


Y, Chamming. 
7E (F. b) Tra- 
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Treſpaſs. 


(F. b) Traverſe. Good. In reſpect of the Thing. 


I. T HE Uſe and Preſcription of Common appurtenant was put in Iſſue 
in Treſpaſs, and yer this 7s in the Right, and the Action is in 
the Poſſeſſion. Br. Preſcription, pl. 89. cites 22 Aſſ. 63. and 30 Aﬀ 42 
and 40 E. 3. 31. and 22 H. 6. 51. and 7 E. 4. 26. accordingly, and 
yet 40 E. 3. 10. he was put out of this Plea. Ibid. 
Br. De fon 2. In Falſe Impriſonment, the Defendant juſtified to ſeiſe the Plaintiff 
tort &c. pl. by Command of his Maſter, as Ward of the Lord of D. his Maſter, of whom 
4 the Father held in Chevalry, and the Plaintiff was within Age, and re. 
1 Es 18. tain'd him 6 Months, and then came one F. next Heir, who was raviſt}q 
inaſmuch as into Scotland in the Life of his Father, by which the Defendant waiv'd 
the Defen- Him; Judgment 11 rort &c. Finch ſaid the Father held his Land of 
a J. S. and not of the Maſter of the Defendant. And ſo De ſon tort De- 
Ward. meſne without ſuch Cauſe, and was not ſuffer'd to traverſe the Tenure, by 
which he ſaid that De ſon tort Demeſne &c. Br. Faux Impriſonment, 
pl. 13. cites 22 Al. 85. 
Ss in Treſ- 3. Treſpaſs in oe, Acre of Land in D. The Defendant juſtified Ly 
pals of 4 Leaſe of the Plaintiff of the ſame Acre, where in Truth the Leſſor had tu 
| N Acres in the ſame Vill. And the Opinion was, that it was dangerous for 
may ſay that the Plaintiff to ſay that he did not leaſe this Acre, tho' the Treſpaſs 
the Plaintiff was done in the other Acre; but the beſt Opinion was, that he ſhall be 
gave him the aided in this Form, viz. zo ſay that he was ſeiſed of 2 Acres, and leaſed 
_ 4 the one, and the Defendant entred into it, and alſo into the other. and did 


took it, and The Treſpaſs, abſque Hoc that he leaſed the Acre in which the Treſpaſs is ſup- 


the Plaintiſf poſed. Br. Treſpaſs, pl. 381. cites 9 H. 6. 64. 

may ſay that 

he RET poſſeſs'd of 2 Horſes, and gave the one, and the Defendant took it, and alſo took the other, abſque hoc 
that he gave the Horſe of «which the Action is brought; Per Babb. and Paſton & non negarur, and it ſeems 
to be good ; for where a Man has 2 Acres or Horſes, and leaſes or gives the one which is uncertain, 
there the Leſſee or Donee by his Entry or Taking makes it certain, and then if he meddles with the 
other he is a Treſpaſſor; but it was not adjudged. Br. Treſpaſs, pl. 3$1. cites 9 H. 6. 64. 


4. Treſpaſs againſt the Lord upon Tenure, The Plaintiſt may traverſ- 
the Tenure, but in Avowry the Seiſin. Br. Treſpaſs, pl. 411. cites 10 
H. 6. 3. 

5. In Treſpaſs, the Defendant pleaded his Franktenement ; the Plaintiff 
ſaid that he was ſeiſed till by the Defendant diſſeiſed, by which he enter'd, 
and the Treſpaſs which &c. the Defendant ſaid by Proteſtation, not con- 
telling the Diffeiſin, tor Plea ſaid, that the Plaintiff did nor re-enter; 
and the Opinion was, that it was a good Plea, and that the Regreſs is 
traverſable. Br. Treſpaſs, pl. 367. cites 22 E. 4. 21. 

But if he 6. In Treſpaſs, if the Defendant pleads Satisfactien, this is only tra- 
pleads Ac- yerſable ; per Brian. Br. Traverſe, per &c. pl. 179. cites 4 H. 7. 9. 


cord, or pleads | a ; 
Submiſſion, Arbitrement, and Satisfaction, the Party may traverſe the Accord, Submiſſion, Arbitrement, 


or the Satisfaction. For when the Party will allege the Circumſtances, and need not, there this is traverſ- 
able; quod nota. Br. Traverſe per &c. pl. 179. cites 4 H. 7. 9. 


Brownl. 233. ». In Treſpaſs, the Defendant jaſtiſed under a Cuſtom of a Manor ; the 
Banks v. Plaintiff replied de Injuria 4 propria abſque tali Cauſa. The Plaintiff 
70 . ſhould not have traverſed the Cauſe generally, but the Cuſtom ; but being only 
S. C. bir Matter of Form, tis help'd by the Statute of Jeofails, for ab/que tal. 


S. P. does cauſa contains the Cuftom and more. Hob. 16. pl. 97. Banks v. Parker. 


not appear 
to be ſpoken to by the Court. 


(G. b) Tra- 
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(G. b) Traverſe of the Command. Good or neceſſary. In 
what Caſes. 


1. J N Treſpaſs, if the Defendant juſtifies by Command of the Owner, the But if the 
Command is traverſable. Br. Traverſe per &c. pl. 325. cites 14H. Defendant 


4.32. 9 H. 6. 21 H. 6. 46. 22 H. 6. 34. 33 H. 6. 41, 42. 37 H. 6. J. 13 an he 


H. 1. 13. g where &c. 


: | | is the Frank- 
ment of A, and he by his Commandment &c. The C:mmandment is not traverſable, if the Plaintiff 


' aims by a Stranger; becauſe the Franktenement being in a Stranger ought to be anſcuer d. Arg. 6 Rep. 
be a. in Read's Caſe and ſeems admitted, cites Doctrina Placitandi, 3 52. a N 


2. In Treſpaſs, if the Defendant ſays that the Anceſtor of the Plaintiff 
held of J. N. by Service of Chivalry, and he by Command of F. took the In- 
faut Plaintiff as Ward; the Plaintiff ſhall not ſay that De ſon tort de- 
meſne without ſuch Cauſe, but De ſon tort demeſne abſque hoc, that ]. 

N. commanded; by which the Plaintiff ſaid accordingly, and ſo to 1 
ſue. Br De ſon tort &. pl. 42. cites 14 H. 4. 32 & 33 H. 6. 41. ac- 
cordingly. | 

3. = Treſpaſs of Barley, and a Horſe taken ; the Defendant alleged Pro- 
perty in a Stranger, and that the Plaintiff took them and the Defendant by 
the Command of the Stranger re- too &c. and the other ſaid, that De fon 
tort demeſne without ſuch Cauſe &c. Br. De ſon tort &c. pl. 15. cites 
19 H. 6. 65. 

- In Treſpaſs, the Detendant 7u/ified by Command of J. N. The Plain- Br. De fon 
tiff ſaid that De ſon tort demeſne avjque hoc that F. N. commanded him tort &c. pl. 
Modo & Forma, and the others e contra. Br. De ſon tort &c. pl. 2. cites re SH, 

H. 6. 41. | 3 
vo 5. In Trespa the Defendant ſaid that the Franktenement is F. N's, and Heath's Max. 
he, by his Comand, enter d; the Plaintiff made Title by Leaſe of a Stranger, "2" ap. 5. 
by which he was poſſeſſed till the Treſpaſs abſque hoc, that the Defendant en- 
ter d Ly Command of F. N. And a good Traverſe per Cur. Br. Traverſe 
per &c. pl. 137. cites 3 H. 6. J. | | 

6. In Treſpaſs, when the Command is the Effect of the Barr, it is tra- As in Treſ- 


verſable, and otherwiſe not. Br. Traverſe per &c. pl. 222. cites ) E. 4. Paß in Land, 


2, per Markham Ch. J. badge ory 


that the 


Plaintiff before the T1 reſpaſs leaſed to R. at Will, and be by Command of R. enter'd and did the T. reſpaſs ; and 
per Markham Ch. J. it is no Plea without Privity, by which he ſaid, that be by Command Ec. enter d 
and did the Treſpaſs ; and no Danger of the Traverſe of the Command, for the Leaſe is the Effect and 


not the Command. Br. Traverſe per &c. pl. 222. Cites 5 E. 4. 2. 


7, In Treſpaſs for Graſs cut, the Defendant juſtified as Servant of F. f. Heath's Max. 


and by his Command for u/ing the Common f the ſaid F. F. and the Plaintiff 11 cap. 5. 
ſaid that the Defendant put in his proper Beaſts, whereof he brought his Ac. © t K 
tion; and a good Plea without Traverſe ; for it may be that he put in the 7 
Beaſts of J. S. and alſo his own Beaſts, but the Defendant may ſay that he 
put in the Beaſts of F. S. abſque hoc, that he put in his proper Beaſts ; Per 
rot. Cur. Br. Traverſe per &c. pl 385. cites 11 H. 1,09. | 

8. It Treſpaſs be brought for Cattle taken &c. and the Detendant 74 i- 
ſies as Bailiff to J. J. and by his Command that he diſtrain d them Damage- 
Feaſant ; it the Owner did not Command him, he ſhall be a Treſpaſſer. 
The ſame Law for a Diſtreſs for Rent Arrear, tor the Command is traverſ- 
able; Per Holt Ch. J. in delivering the 8 85 of the Court. Ld. 
Raym. Rep. 309, 310. Hill. 9 Will. 3. in Caſe of Britton v. Cole. 
(H. b) Tra- 
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See(Da.2) (H. b) Traverſe of the Day or Time. Good of hecelſay, 


pl. 4. Marg. In what Caſes. 


1. N Falſe Impriſonment ſuch a Day the Defendant j1ftifed another 
I day by Commiſion to hear and determine Treſpaſſes &c abique hoc that 
he took at another Day, and the other e contra. Br. Traverſe per &c. 
pl. 115. cites 24 E. 3. 3. 
2. Treſpaſs of Beaſts of/the Plow taken the firſt day of May; the Defen. 
dant juſtified at another day for Services due, and that there were no other 
Beaſts there, and traverſed the day; and ill, tor.he ought to traverſe the 
Time of the taking only, and not the Day. Br. Traverle per &c. pl. 3 12. 
cites 33 E. 3. and Fitzh. Brief 915. | 
3. Treſpaſs ot Battery of his Servant the 11 Day of May; the Jury 
found the Battery another day ; upon Not guilty pleaded, the Plaintiit re- 
coverd. And ſo the day ad traverſable. Br. Jreſpaſs, pl. 191. cites 39 
L. ne | 
4. Treſpaſs by a Biſhop ; the Defendant fhew'd certain medling by him at 
the Time when the Temporalties were in the Hands of the Archbiſhop of Can- 
terbury, ' ab/qute hoc, that he did any ſuch Act after that the Temporalties 
came to the Hands of the Plaintiff, and the Plaintiff maintain'd as here, 
priſt ; and yer the Anſwer amounts only to the General Iſſue, as it ſeems, 
Br. Treſpaſs, pl. 194. cites 39 E. 3. 19. | 
5. In Treſpaſs ot Aſſault the Monday, where in Truth it was the Satur- 
day, and he pleaded Not guilty Modo & Forma, and the Jury finds the 
Truth, the Plaintiff hall recover; and therefore the Defendant ſaid, that 
ſuch another Day the Plaintiff made an Aſſault upon him, and the Ill which 
he had was De (on Aſſault demeſne, and in his Defence, abſque hoc that he 
was Guilty betore or after the ſame Day that he juſtified; and to this 
he was compell'd by the Court, quod nota. Br. Traverſe per &c. pl. 
75. Cites 19 H. 6. 47. | 
For it was 6. In Treſpaſs ot Aſſault and Battery the 10th Day of Auguſt Anno 17. 
faid, that it H 6. the Defendant juſtified De ſon Aſſault demeſue the 14 Day of Fan. 
20 1 155 Anno 18 H. 6. Abſque hoc that he is Guilty the 10 Day of Aug. Anno 15. 
paſs for Con- &c. And per Newton and Paſton clearly, he ought to traverſe abſque 
mon between hoc that he is Guilty before or after the ſaid 14 Day of Fan. tor it he be 
Lammas and found Guilty any other Day he ſhall be condemn'd ; and Markham 
gw would not traverſe ſo, by which Yelverton demurred. Br. Traverſe 
traverſe that per &c. pl. 16. cites 20 H 6. 14. 15. 
he is not 


Guilty before nor aſter this Time of Com men ing; quod nota. Br. Traverſe per &c. pl. 16. cites 20 H. 
6. 14, 15. | 


7. Treſpaſs of zaking his Cow ; the Defendant juſtified becauſe the Pro- 
perty was to H. R. who ſold it to him at S. in the County of C. &c. The 
” Plaintiff ſaid, that the Sale to the Defendant was the third Day of Ottober 
Anno 20. and before this, that is to ſay the 4 Day of Auguſt, in the Year 
2 the ſaid H. R. ſold it to the Plaintiff at C. in the County of N. And 
the other ſaid, that he ſold it to him abſque hoc, that he ſold it to the Plain- 
tiff before that he fold to the Detendant, and fo to Iſſue; for Porting- 
ron would nor traverſe the Day but the Time. Br. Traverſe per &c. pl. 
94. cites 21 H. 6. 41. ö 
8. In Treſpaſs the Defendant juſtifies the taking of Beaſts by Precept of Wy- 
thernam to hin directed ſuch a Day before Whitſuntide ; the other ſaid De jon 
tort demeſne abſque hoc, that he had Precept to him directed before Whit- 
ſuntide, whereas the day that the Plaintiff counted was the Monday be- 


fore 
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fore Whitſuntide Anno 19 H. 6. Priſt. Danby ſaid he took the Beaſts of the * 
plaintiff by Force of the Warrant Lefore the ſaid Feaſt; Priſt; Et tic ad Patri- 
am. Br. Traverſe per &c. pl. 103. cites 22 H. 6. 36. 
9. Treſpaſs. 7he Defendant juſtified, becauſe at another day after, the 
Place where Ec was the Soil and Franktenement  F. N. who leaſed to him 
for 10 Years &c. and as to any Treſpaſs before Not guilty. And in Treſpaſs 
Anno the 18. the Detendant juſtihed by Deſcent trom his Father the 19. 
and to any Treſpaſs before Nor guilty. Br. Treſpaſs, pl. 160. cites 22 
H. 6. 49. | | 
10. In 'Treſpaſs, the Detendant pleaded Award made at M. in the County 
of M. to pay 10 8. which he has paid; the Plaintiff ſaid that before this the 
Arbitrators awarded him to pay 10 $ and a Horſe at D. in the County of C. 
aud he has not paid the Horſe ; the Defendant maiutain'd his Bar ab/gue hoc 
that they did Award in the County of- C. prout &c. before the Award made 


at WW. Prifſt; and the others e contra; and ſo note the County and the 
Time traverſed. Br. Traverſe per &c. pl. 107. cites 22 H. 6. 52. 


11. In Treſpaſs, note, always where a Man traverſes the Time, it is 45 in Treſ- 
no Plea without ſhewing the day certain. Br. Traverſe per &c. pl. 165. poſs of 
res 20 H. 6. * [] ering] 
Cites 39 H. 0.“ 45. an Oblioa- 


tion bail'd to 
the Defendant to keep and re deliver; and he ſays that it was baiPd to him to deliver over to V. N. which Je 


has de, abſque hoe that he tore it before the Delivery to HY. N. this is no Plea, without ſhewing at what 


Day he delivered it ro W. N. (uod nota per Cur. by which he ſhew'd the Day &c. and travers'd as 
above. Br. Traverſe per &c. pl. 165. cites 39 H. 6. 45. 


* Miſprinted in all the Editions, and ſhould be 44. pl. 7. 


by 
* 
ry 


12. 'Treſpaſs upon 5 NR. 2 by A. againſt B. The Defendant ſaid that be- 
fore the Entry F. N. was ſeiſed and infeoffed the Defendant, and gave Co- 
Iour &c. The Plaintiff jaid that before F. N. any Thing had, he himſelf 
was ſeiſed in Fee till by B. diſſeiſed, who inſeoſted the ſaid . N. who in- 
ferffed the Defendant, upon whom he enter d and was ſciſed till the Treſpaſs. 
Littleton ſaid a lung Time before the Plaintiff any Thing had B. was ſeiſed 
and infeoff d J. N. who inſelſſ ed the Defendant, and the Plaintiff claiming 
as above, enter'd and was ſeiſed till B. eater'd upon and diſſeiſed him, 
abſque hoc that B. diſſeiſe the Plaintiff before the Feoffment made 
by H. to the ſaid . N. Priſt &c. and rhe others e contra; and a 
good litue per tor. Cur. Brook ſays he wonders that the Zime was tra- 
verſed as here; for he ſays it ſeems that the Diſſeiſin only ſhall be tra- 
verſed. Br. Traverſe per &c. pl. 204. cites 1 E. 4. 6. And that ſo it 
was faid tor Law in C. B. 6 E. 6. per Hale Juftice and others, and that 
this Book is not Law. Ibid. 

13. In Falſe Impriſonment, the Defendant juſtiſied at another Day after, 
obſque hoc that he was guilty before &c. And there per Danby, the Plains 
tf ought to reply that guilty the Day in the Declaration, priſt &c. and yet 
it he be found guilty any Day that the Defendant has nor juſtified, the 
Plaintiſt ſhall not recover; but the Plaintiff cannot reply that guilty Modo 
& Forma prout &c. tor this goes as well to the Day that the Defendant has l 
juſtified, as to other Days, which is ill; quod Danby concellit, Br. Re- | 
plication, pl. 40. cites 5 E. 4. 5. | And there 

14. Treſpaſs of Aſſault the 1ſt of Fully, Anno 2 R. 3. Defendant ſaid e $46 wg Þ 
that poſtea, vis. 4 Die Fanuarii in the ſame Year, the Plaintiff made an A 33 * 
ſault upon the Defendant, aud he beat him in his Defence, abſque hoc that (ach Caſe 
he was guilty before or after the ſaid ath Day of January. The Plaintiff pleaded Re- 
{aid that De ſon tort Demeſne ab/que tali cauſa ; and it was ſaid that the 44 of the 
Plaintiff ought to reply that guilty Modo & Forina &c. But he may give 2 
other Day in Evidence. Brook makes a Quzre, and ſays Mirum “ be- of the Bae? 
Cauſe the Day only is now in Iſſue. Br. General Iiſue, pl. 92. cites 2R. 3. 11, tery ſuppc/ef 


inthe Decla- 
ation, abſque Joc that he cat guilty after, and the I ue was joined upon the Releaſe ; Quod mirum eſt by 
he Reporter ; 2yere Legem ; for it is only a Note. Ibid. 


7 F | 15. Falſe 


. tactic 
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| 15. Falſe Impriſonment. The Plaintiff ſuppoſed the Treſpaſs and Fall; 
Impriſonment to be 10 December 29 Eliz. The Defendant pleads that he by 
a Warrant of the Sheriff &c. did arreſt and impriſon him 2 & zd Die De. 
cemb, before, abſque hoc that he was guilty before or after &c. The Plaintiff 
replied he was guilty &c. after the 3d Day of Decemb. prout in Narratione 
ſua ſpecificaturz it was found for the Plaintiff It was moved that the 
Iflue was not well join'd; for it is that he was guilty &c. after the 
zd Day &c. but /ays net, and before the Action brought. But it was 
ruled to be well join'd; for when it is ſaid he was guilty after the 3d 
Day &c. prout &c. it is to be intended between the zd Day and the Day 
of the which he counted. And the Plaintiff had Judgment. Cro, E. 

; 95. pl. 6. Paſch. 30 Eliz. B. R. Richardſon v. Pricket. 

N Thee 16. Treſpaſs was alleged to be done ) Maii, The Defendant juſtifies 

n wy =o V on the 10th of May, and concluded his Plea thus, Ouæ eft cadem Tranſ- 

in Suſſex 10 greſſio. And upon Demurrer this was held a good Plea by 3 Judges 

Fan. 35 Car. againſt Yelverton; tor the preciſe Day need not be anſwer'd ; ig ff. 

5 3 De- tent that the Fuſtification be on another Day, ſo as there is an Averment 

fed 2 that "tis eadem Tranſgreſſio. And Judgment Quod querens nil capiat 

age in a &c. Bulſt. 138. Trin. 9 Jac. Vaſtenope v. Taylor. | 


Fair by Pre- | 

ſcription at G. in Kent, on Sept. 14. 35. Car. 2. &c. que eſt eadem tranſgreſſio &c. and traverſed that he 
was Guilty of the taking any where out of the ſaid Fair; and upon a Special Demurrer, for that the Plez 
did not anſwer the Declaration, it was inſiſted that the Traverſe was ill, becauſe the Defendant did ny 
traverſe the Time of the taking, as well as the Place; but per Cur. the Concluſion quæ eſt eadem with à 
Traverſe of the Place, is good without a Traverſe of the Time. And Judgment for Defendant. 3 Ley. 
227. Trin. 1 Jac. 2. C. B. Bodle v. Wilkins. | 


2 Saund. 17. Treſpaſs for entring his Cloſe and taking his Goods ꝙ Of. 20 Car. 2 
5 Fg * the Defendant pleaded that R. was ſeiſed in Fee, and 23 July 20 Car. 2. 
r aintiff. Jemiſed the Place where to the Defendant, and that he 16 Fuly demiſad to 
—2 Keb. the Plaintiff for a Quarter of a Tear, which ended 16 October 20 Car. 2. 
735. pl. 28. and becauſe the Goods were there after the Duarter of a Year ended, he tobt 
S. C. ad-. them Damage 2 abſque hoc that he took them ꝙ October, or on any 
Time within the Oliarter of the Year, The Plaintiff replied De injuria ſus 
propria abſque tali cauſa ; upon which the Detendant demurr'd. And it 
was reſoly*d that the Replication De injuria &c. abſque tali cauſa was 
111; for it may be that he took them before the Quarter of the Year, and 
before the Demiſe to the Defendant by R. by which judgment was 
given for the Plaintiff. And it ſeems that the Traverſe ought to be 
Abſque hoc that the grh October, or any Time before the 23d july, or 
during the Quarter of the Year &c. Lev. 30). Hill. 22 & 23 Car. 2. 
B. R. White v. Stubbs. | 

18, In Treſpaſs the Detendant ju/tifed by a Precept. out of a Hundred 
Court, and traverſed that he was guilty before the Delivery of the Precept, er 
after the Return. And upon Demurrer it was objected, that this Traverle 
is not good; it ſhould have been before the Teſte, or after the Return of the 
Precept; Sed non allocatur ; for if the Traverſe is too narrow, tis to the 
Prejudice of the Defendant, and not of the Plaintiff, 2 Lev. 81. Hill. 
24 & 25 Car. 2. B. R. Doe v. Parmiter. 

19. In an Action of Treſpaſs &c. the Defendant jaſtiſes by a Licence 
&c. and in his Juſtification agrees in Time with the Plaintiff s Declara- 
tion. He need not traverſe before and after, and cites Hob. 104. But then 
the Plaintiſi may vary his Time. Freem. Rep. 246. pl. 257. (bis) Hill, 
1677. Anon. 

20. In Treſpaſs, Aſſault, and Battery, the Defendant pleaded a General 
Releaſe of all Actious &c. from the Beginning of the World, aſque ad 
Diem datus of the ſaid Releaſe. And it happen d, that the Battery was 
done upon that very Day in which the Releaſe was dated; ſo that it was 
held that this Action was not diſcharg'd, for the Releaſe did not in- 


clude that Day, The Detendanr ſhould have traverſed all &c. after abe 
* ; : [ 


judg'd ac- 
cordingly. 


** 


T reſpaſs. 

— „555 2 1 
he Date of the Releaſe. 4 Mod. 182, Paſch. 5 W. & M. in B. R. Dixon 

Terry. N | Y 
we fo Treſpaſs laid to be done 1/} of Auguſt, the Defendant ju/ti/res 
1r Right of Common after the Corn is cut, and that after it was cut he put 
in his Cattle, abſque hoc quod eſt culpabilis aliter vel alio modo. And upon 
1 Demurrer to this Plea it was adjudg'd ill, becauſe it did not anſiver the 
Treſpaſs done 1 Aug liſt, it having no Reference to that Time. 3 Salk. 357. pl. 
14. paſch. 9g Will. 3. Anon. 
22. In Treſpaſs of Battery and Falſe Impriſoument, the Defendant Ju/ti= * This Caſs 
fies linder a Capias, teſte the 27 Fan. and returnable roth of April following, wie Mich. 
and ſays, that by Virtue theres he took the Plaintiff the gth of March, and 5 8 ee 
diſcharg'd him the 1oth ; abſque hoc, that they were guilty at any Time be- = feuds 
\ire the Tefte, and after the Return of the Writ ; ſo that there is a Time not Cart. 86. 
traverſed, in which the Detendants may be guilty, notwithitanding any 
thing that appears to the contrary, viz. between the roth of March, 
which was the Day of the Diſcharge of the Plaintiff, and the roth of 
April, which was the Return-Day ot the Writ. And they cited Carter 
24. Atkins v. Cleaver. And of this Opinion was the whole Court. 
Ld. Raym. 231. Trin. 9 W. 3. in Caſe of Truſcott v. Carpenter and 
Man. | 
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(I. b) Traverſe of the Place neceſſary in what Caſes. 


1. IN Treſpaſs of Battery at B. the Defendant ſaid, that the Plaintiff the Heath's 
ſame Day aſſaulted him at S. and the Ill which he had was De ſon Aſ- Max. 108. 

laut demeſne, and in his Defence, abſque hoc, that he aſſaulted him at B. S Lites 
And the Plaintiff ſaid, that De ſon tort demeſne, without ſuch Cauſe ; and 
well, per Cur. without maintaining the Place, becauſe B. and S. were in 
one and the ſame County, and the Treſpaſs tranſitory. Br. Traverſe per 
&c. pl. 38. cites 43 E. 3. 29. | 

2. Contra where the Place was in another County, or if it was of Tre/- Heath's 
paſs local; per Cur. in the Abſence of Thorp. But ſome of the Perſons Max. 168. 
preſent ſaid, that he ought to have maintain'd his Writ. Br, Traverſe 85 © 
per &c. pl. 38. cites 43 E. 3. 29. I 

3. In Treſpaſs, in Middleſex, of Goods carried away, the Defendant juſ- In Treſvaſs 
tified the Taking in London, by reaſon of a Gift; and no Plea, without tra- * Middleſex, 
verling the taking in Middleſex. Br. Traverſe per &c. pl. 47. cites - bg —— ogy 
11 H. 4. 3. f dant may 
Eſex, by which he took them, and ſhall not traverſe; for Gift is ſufficient to take the 4 foo 
County. Br. Traverſe per &c. pl 71. cites 19 H. 6. 50. 71. S. P. Ibid. pl. 127. Cites 9 E. 4. 26.— 


S. P. Ibid. pl. 300. cites 9 E. 4. 49. 50 S. P. per Priſot. Contra of Delivery; for the Delivery 
cannot be but in one Place only. Br. Traverſe per &c. pl. 284. cites 34 H. 6. 5. 


4. In Treſpaſs of cutting Reeds in D. it is no Plea, that the Place Br. Treſpaſs, 
where &c. is in H. and not in D. but may juſtity in another Place by b; cites 
ſpecial Matter, abſque hoc that he is guilty in D. Br. 'T'raverſe per &. 
pl. 55. cites 9 H. 5. 9. 

5. In Trefpaſs local in D. the Defendant juſtified in F. in the ſame In Treſpaſs 
County, and to the Treſpaſs in D. Not Guilty ; and well; for he ought to e, a5 
traverſe in Treſpaſs local, Contra in Treſpaſs tran/itory. Br. Traverle per G e 


Goods carri 
&C. pl. 291. cites 14 H. 6. 21. and 8 H. 6. 36. pr 8 


Place ſhall 
not make Iſſue, nor is it traverſable, no more than in Treſpaſs upon the Caſe of an Aſſumpſit, — thoſe 
may be continued. Contra of Treſpaſs local, as Trees cut, and Graſs met d. Note the Diverſity. Br. 
Traverſe per &c. pl. 283. cites M. 2. M. 1. . ? 

Treſpaſs 
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572 Treſpaſs. 
Treſpaſs of Aſſault and Battery in London. The Defendant juſtified in the County of N. by a Way,, 
from the Sheriff of N. upon a Latitat, Quz eſt eadem Tranſgreſſio, abſque hoc that he was guilt i f 
London, or elſe where extra Com' N. It was demurr'd becauſe he juſtifies, and alſo traverſes. But * 
Court held it well enough, becauſe the uſfification being in another County, the County where the 45;,, : 
brought ought to be traverſed, and the Plaintiff may maintain the Action and Iſſue if he will, or travert. 
the Plea at his Election. Cro. J. 372. pl. 1. Trin. 13 Jac. B. R. Bateman v. Woodcock —R 11 Rey 
221. pl. 26. S. C. adjudg'd accordingly, tho? it was objected, that the Plea is double; for the Tuſtige:; 
tion in N. Quæ eft eadem Tranſgretho, had been ſufficient without more, and then the Traverſe males 
it double, and ſaid he Had a Report in Point adjudg'd accordingly. But the Court told him, that ho 
could not take Advantage of this upon a General Demurrer. | 


— — * 


— 


6. In Treſpaſs againſt F. N. of F. it is no Plea, that he was develling 
at B. the Day of the Writ, unleſs he ſays and not at F. Quod nota, Por 
the Negative makes the Iſſue. Br. Traverſe per &c. pl. 67. cites 19 
H. 6. I; 

7. Bill of Diſceit, for that the Defendant, Deputy of the Sheriff" of g. 
imbeſilld a Writ of Habeas Corpus in the County of Middleſex, and broyshy 
the Bill in Middleſex. The Defendant ſaid, that the High Sheriff of B. by 
FJ. N. his Under-Sheriff, commanded him at B. in the ſaid County of B. to re- 
rain it after the Delivery, and before the Subſtrattion, and not to return ir, 
by which he retain'd it, which is the ſame Subſtratiion &c. And by the 
beſt Opinion, becauſe he ſaid, that it is Hh ſame Sub/trattion, which is in 
another Connty, and does not traverſe the Subſtraction in Middleſex al- 
leg'd in the Bill, it is no Plea, Br. Traverſe per &c. pl. 71. cites 19 
H. 6. 50.71. | 

8. So of Falſe Impriſoument in Middleſex, and the Defendant juſtifies in 
Eſſex, he ought to traverſe in Middleſex ; Per Markham. Br. Traverſe 
per &c. pl. 71. cites 19 H. 6. 50. 71. 

In Treſpaſs 9. Treſpaſs of Battery and Impriſoument at NV. the Defendant juſtified at 
4 3 in g. becauſe the Defendant would have robb'd at S. abſque hoc, that he im- 
2 oP priſon'd him at V. And the Abſque hoc was ouſted; for he may juſtify 
iuſtity in B. by this Matter in any Place in this County. Br. Traverſe per &c. pl. 12). 


if it be in the cites 9 E. 4. 26. 
ſame County, ; a | ; 
without ſaying that the Aſſault continued, and without traverſing the Aſſault in C. Quod nota, which 


the Court granted. Br. Traverſe per &c. pl. 287. cites 35 H. 6. 50. fr. 


10. But if he juſtifies by Franktenement in another Vill, there ought to 
be a Sans ceo. Br. Traverſe per &c. pl. 127. cites 9 E. 4. 26. 

11. Treſpaſs of cutting and carrying away in C. the Detendant uftified 
in B. And becauſe he does nor anſwer to the Treſpaſs, Judgment was 
given for the Plaintiff; for he ought to have traverſed Abſque hoc, that 
he is guilty in C. Bur otherwiſe it is in Treſpaſs of Battery. 2 Roll 
Rep. 495. Hill. 22 Jac. B. R. Oxford (Bp.) v. Adams. 


(K. b) Traverſe of the Place. Good or not. 


1. IN Treſpaſs of Sheafs taken, the Defendant juſtified for Tithes, and the 
other the like, both as Parſons of 2 Pariſhes ; and the Iſſue was, if 
the Place was in one Pariſh or the other, Br, Traverſe per &c. pl. 340. 

Cites 50 E. 3. 20. | | 
Heath“ 2. In Treſpaſs of Goods taken, the Defendant ſaid that before the Plain- 
Max. 108. Tiff any Thing had, J. S. was poſſeſs*d Ec. and baild to W. N. in another 
cap. 5. cites Place in the ſame County, who made the Defendant his Executor, and died, 
s. C. and the Defendant ſeiſed them as Executor in another Place in the (ame County 
which the Plaintiff did not count of, and the Plaintiff took them, 75 the 
Defengamt 


Treſpaſs. "BY . 


Defendant re-took them, abſque hoc that he took them in the Place where the 
Plaintiff counted ; Per Babb. Juſt. This is no Plea, where the * whole is * Orig. is 
in one and the ſame County. Contra if it was in diverſe Counties; for (Lehant) in 


then you fhall have the Traverſe, by which he omitted the Traverſe. 83 
Br. Traverſe per &c. pl. 62. cites 7 H. 6. 35. 


the others 
z. Treſpaſs in D. in the County of Derby. The Defendants juſtified in are (out.) 
7. in the County of Nottingham, abſque hoc that they are guilty in D. Modo 
Forma. And per Cur, Nothing was entered but Not guilty ; for he 
cannot juſti y in another County, abſque hoc that he is guilty in the 
County named in the Writ; for in Treſpaſs in D. upon Not guilty, the 
Jury may find him guilty in another Vill iu the ſame County, but not in ano- 
ther Colinty; for this is a void Verdict. Br. Tee pl. 19. cites 9 
H. 8 52. 

4. Treſpaſs upon the Caſe, for that the Defendant ſold to him certain 
Wood at N. for 201. and fhew'd a Portion of that which was good and mer— 
chantable, and warranted the reff to be as well mark'd as the Portion Was, 
whereas the Remnant was detective, to the Damage of 201. Newton ſaid 
he fold to him certain Wood ar B. and warranted this Wood good and 
merchantable, that is to ſay for ſuch a Sum and fo many * Parcels as the * Orip. is 
Plaintiff had declared, which was good and merchantable, abſque hoc (Veſſels) in 
that he ſold ro him at N. prout &c. and a good Plea per tot. Cur, Br. all the Edi- 
Traverſe per &c. pl. 150. cites 14 H. 6. 22. h It 

5. Treſpaſs of Iinpriſonment and Battery at B. in the County of H. [till] he Book is 
made Fine. Velverton ſaid Actio non; for as to the Vi Armis Aſſault and (Parcels.) 
Battery Not guilty, and to the Impriſonment that he ſued Attachment againſt 
the Plaintiff, directed to the Sheriff of London to arreit the Plaintiff, return- 
able ſuch a Day, t anſwer him of a Treſpaſs Ec. by which N. B. Miniſter 
of the Sheriff at B. in the Ward of B. in London, by Virtue of the Atrach- 
ment arreſted the Plaintiff, and carried him to the Compter, and the Defen- 
dant came in Aid of him, abſque hoc that he is guilty of the Impriſoament at 
B. Modo && Forma, and to the Fine pleaded Not guilty, Markham faid 
Guilty at D. in the County of H. priſt &c. and the others e contra. Quære 
of this Traverſe; for it ſeems that it ought to be Aſque hoc that he is guilty 
in the County 4 H. Br. Traverſe per &c. pl. 73. cites 19 H. 6. 35. b p 

6. In Treſpaſs of Gods taken at E. Forteſcue pleaded Actio non; for * . 
fare the taking the Plaintiff himſelf delivered the Goods to the Defendant at there is no 
C in the County of Middleſex, to deliver to F. N. which he has done, abſque Meſne In- 
hoc that he is guilty of the taking at E. & hoc &c. and demanded Judg- foot: 1 | 
ment 11 Actio; and upon Argument it was held a good Plea per tor. Cur, a 


; | r &c. pl. 
Br. Traverſe per &c. pl. 74. cites 19 H. 6. 43. mh rs 24 
| H. 6. 5. 


7. Treſpaſs of Goods taken at E. in the County of York. Forteſcue ſaid In Treſpaſs 
the Plaintiff Haid ro us the ſame Goods at N. in the County of Middleſex to or oy 
bailto F. F. &c. abſque hoc that he is guilty at E. in the County of York, „ant ar B 18 
priſt &c. And rhe Opinion of the Court was, that it is a good Plea. he County of 
Brook ſays, Ouæœ re it he ſhall not traverſe the Taking in the County of E. the Pe. 
Vork; tor the Place certain is not much to the Purpoſe. Br. 'Traverſe 5404 
per &c. pl. 16. cites 19 H. 6. 48. d 

| meſne at F. 
in the County of Middleſex, abſque hoc that he is guilty in the County of E. and not at B. in the County of E. 
and good, and the other e contra; quod nota, the Ceanty travers'd, and not the Place; for if he be 
be puilry at any Place in this County, it is ſufficient for the Plaintiff. Br, Traverſe ger &c. pl. 8 5. 
Cites 21 H. 6. 8. 9.— Heath's Max. 108. cites S. C. Br. Traverſe, pl. 293. cites S8. C. 

do in Treſpaſs of cutting his Graſs at D. in the County of D. the Dejendant juſtified at F. in the County of 
9. abſque hoc that he is guilty at D. in the County of D. Et non Allocatur ; for by the Opinion of the 
Court he ought to traverſe the Treſpaſs in the County of D and nct the Place; by which he did accordingly, 
and a good Plea per Cur. Quod nora. Br. Traverſe per &c. pl. 102. cites 22 H.6. 35. 

In Treſpaſs the Plainrift declared on a Battery at D. in the C unty ef Middleſex, the Defendant pleaded 
en Aſſault at S, in the County of G. abſqgue hoc that Le was guilty at D in the County of Middleſex, upon 
Demurrer it was inſiſted that the Traverſe was not good, and put a Difference between Juſtification lo- 
cal ara tranſitory, And it was adjudged after many Motions, that the County was not traverſable, and fo 

| 7 


Judgment 


a WY YR 5 b ; 
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Judgment was given for the Plaintiff, Gawdy ] being of a contrary Opinion. 2 Le. 79. pl. 10, 
Paſch. 26 Eliz. 3. R. Partridge v. Pool. 3 Le. 97. pl. 139. S. C. in the fame Words. e 


8. Treſpaſs in A. in the County of B. the Defendant juſtified by Precept 
of the Sheriff &c. at F. in another County, abſque hoc that he is guilty in 
the County of B. and the other ſaid that guilty at B. priſt, and to this he 
was received; and yet it he be found guilty in any Place in the County 
of B. the Plaintiff ſhall recover, notwithſtanding the Rejoinder in B. 
but it ſeems that he thall ſay, Guilty in the County of B. prout &c. but 
quære inde. Br. Traverſe per &c. pl. 79. cites 19 H 6. 57. 

9. Treſpaſs of a Cloſe broken, and Battery at N. The Defendant to the 
Close broken juſtified in C. abſque hoc that he is guilty in N. and well, be- 
cauſe it is all in gn, and the ſame County; tor otherwiſe it ſeems that he 

hall ſay Not guilty, if it was in another County, as in 9 H. 6. and to the 
Battery he juſtified in C. abſque hoc that he is guilty in N. and the Traverſe 
was ouſted, becauſe it was a Treſpaſs tranſitory. Br. Traverſe per &c, pl. 
go. cites 21 H. 6. 26. | 

10. Where the Defendant in Treſpaſs of Corn intitles himſelf to the 
Tythes ſever d &c. as Parſon of A. alleging that all the Vill of B. is in thy 
Pariſh of A. and that thoſe Tythes grew in B. and the Plaintiff intitles him. 
ſelf by Sale of the Tythes by the Parſon of O. for 1 Tears, and that they prey 
in a Place called P. in B. Abſque hoc that all the Vill of B. is in the Pa- 
riſh of A. this is a good Traverſe by Award. Br. Traverſe per &c. pl. 
95. cites 21 H. 6. 43. | 

11. In Treſpaſs of Aſſault to his Servants a! B. it is held a good Pleg 
that the Servants were cutting the Graſs of the Defendant at C. by which he 
prohibited them, and laid his Hands upon them and commanded them to go 
out of his Land, abſque hoc that he aſſaulted them at B. And yet Contra 
"tis ſaid, where the Defendant juſtifies by the Aſſault made by the Plaintiff 
himſelf to the Defendant. Note the Divenſity; tor in the firſt Caſe the Fi 
tification ariſes by Reaſon of the Soil, Contra in the ſecond Cale, and there- 
tore in the one Caſe the Place 1s traverſable, and in the other not, Br. 
Traverle per &c- pl. 17. cites 27 H. 6. 9. 

12. In Treſpaſs of Beaſts wrongfully taken in D. The Defendant ſaid 
that he was ſeiſed of 2 Acres in S. and found them there Damage Feaſant, 
and he took them there, abſque hoc that he is Guilty in D. And a good 
Plea without traver/ing all the County, otherwile it is of things which may 
be continued, as Battery or Guods carried away. Br. Traverſe per &c. 
pl. 306. cites 11 E. 4. 9. 

13. Treſpaſs of Goods taken at D. in the County of Middleſex, Defendant 
pleaded that before the Treſpaſs ſuppoſed F. S. was poſſeſs'd thereof, aud 

1 baiPd them to the Plaintiff in the County of E. for ſafe Keeping there, aud 
after F. S. commanded the Defendant to take the Goods of the Plaintiff in the 
ounty of E. by which he took them at N. in the County of E. and delivered 
them to the ſaid . S. abſque hoc that he took them at D. in the County j 
Middleſex ; and becauſe his Warrant was to take them in the County of 
E. therefore a good Plea for the Loſs of his Evidence, and ſhall not be 
compell'd to take the General Ifſue. Br. Traverſe per &c. pl. 218. cites 
22E. 4. 39. 
I4. In Battery &c. the Action was laid in London, when in Truth it 
was done at Uxbridge ; the Defendant pleaded that on ſuch a Day and Necr 
the Plaintiff at A. in the County of H. made an Aſſauit upon him and it | 
Harm &c. abſque hoc that he is guilty in London. The whole Court held 
it a good Plea. Goldsb. 2. pl. 5. Paſch. 28 Eliz. Webſter v. Paine. 
15. Replevin. The Detendant avows the taking in Wh. Acre Damate 
feaſant ; The Plaintiff replies that they were taken in Bl. Acre, abſque h- 
that they were Damage feaſant in Wh. Acre; and it was thereupon de- 
murr'd. The Court without Argument ruled it to be an ill Traverſe, 


for he ought to have travers d the Place of the Taking, and not that ward 
W 
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were Damage teaſant; and adjudged tor the Avowant. Cro. E. 3 72. pl. 


abſque hoc, that he was guilty at any Place extra Furiſdiction Curie Stanna- 10 15 q _ 
. 18 * 


23 222 cordingly.— 
might be within the Juriſdiction, and was not anſwer'd to; and there- Roll Re 


e was not large enough. 2 Lutw. 1563. in the Ap- Mich, 13 


endix, in the Argument of Sir | ary Powell in the Cale of Gwinne v. 240 48 1 
Pole, cices 1 Roll Rep. 264. Evely v. Sloley. — Arie 


| Hob. 180. pl. 
:16, Slowley v. Eveley, S. C. in the Exchequer ; but S. P. does not appear. —Cro. J. 439. pl. oy 


Mich. 15 Jac. in the Exchequer, Eulty v. Slolep, S. C. but S. P. does not appear. 


18. Treſpaſs of breaking his Cloſe, and digging his Soil. The Defen- 
dant pleads, that the Place where 1s 2 Acres calld Bl. Acre, which is his 
Freehold, and ſo juſtifies. The Plaintiff replies, that the Place call'd BY. 
Acre is his breetld, abſque toc, that it is the Freehold of the Defendant. 
The Defendant demurt'd, becauſe it is but a common or Haut Bar, and 
is only to inorce the Plaintiff to * his Treſpaſs in a Place certain, 
the Declaration being general, and fo the Bar not traverſable; and of 
thac Opinion were Doderidge and Chamberlain. But Houghton e con- 
tra, and the Plainritt may athgn a new Place, or traverſe this Bar at his 
Election; per quod adjornatur. Cro. J. 594. pl. 16. Mich. 18 Jac. B. R. 
Rickman v. Coxe. | 

19. In Treſpaſs tor breaking and entring his Cloſe call d Horn-Hill in the 2 Lutw. 
Par:fh of R. and chajing, taking, aud impounding his Sheep there found &c. bill es 
The Defendant as to all, leſides the Chaſing, Taking, and Impounding, 3 eckham 
tleads Not Guilty; and as to that, he guftifies that he was ſeiſed in Fee of a P © with 
(% call'd Orchards in R. and 10k the Sheep there Damage feaſant &c. the Excep- 
Aſque hoc, that he took and impounded them in the Cloſe aforeſaid call d gu and 
Horn- Hill, Modo & Forma, as the Plaintiff declared. The Plaintiff de- and fee 
murr'd ſpecially, and adjudg'd for him, becauſe the Traverſe is ill, it Obſervations 
being of Matter nor alleg'd ; for the Plaintiſf does not ſay that the De- of the Re- 
tendant took the Sheep in the Cloſe call d Horn-Hill, but ſays ( Ibidem Porters wo 
inventas) which (Ibidem) reters to the Parith, and not to the Cloſe ; 1t, Nele 
becauſe Horn-Hill was the Plaintiff's Soil, fo that the Defendant could thing ſaid by 
not impound the Plaintiff's Sheep in the Plaintiff's Soil. adly, Iidem is the Court. 
always referr'd to the Vill, that the Venue may come from thence, which 
cannot come out of a Cloſe. But the Court thought this an idle Tra- 
rerſe, and would have been Surpluſage on a General Demurrer; but be- 
ing upon a Special Demurrer, it vitiates the Plea, Ld. Raym. Rep. 121. 
Mich, 8 W. 3. Nevil v. Packman. . 


(L. b) Treſpaſs, 
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(L. b) Treſpaſs. Prohibited or puniſbd by Statute 


It was ob= I. 43 Elis L' Nacts, Thar if any Jewd Perſon ſhall cut, or unlawfully tab, 
jected to a 


Fonvidtion cap. 7. away any Corn or Grain growing,or rob any Orchards or Gar. 
upon this dens, or break or cut any Hedge, Pales, Rails, or Fence, or dig or pull up 
Statute, 1ſt. or take up any Fruit-Tree or Trees in any Orchard, Garden, or elſewhere, 10 
That the 7he Intent to take and carry away the ſame, or ſhall cut or ſpoil any Woods oy. 


war fled Underwoods, Poles or Trees ſtanding (not being Felony) ſuch Offenders, their 


Gentleman, Procurers or Receivers, knowing the ſame, being convicted by Confeſſion, * 
and a Gen- one Witneſs, before one Fuſtice of Peace, Mayor, or other Head Officer, ſhall 
tleman was make ſuch Satisfattion to the Party, and within ſuch Time as ſuch Fuſtice g. 
not within Heal Officer ſhall appoint ; and if ſuch Offender ſpall not be thought able a 


ict: peaks. abc ent to make Satisfaction as aforeſaid, then the ſaid Fuſtice ſhall commit 
of Vagabonds the Offender to the Conſtable to be whapp'd ; and for every future Offence ſhall 
and ſuch baſe alſo receive the ſame Puniſhment of Whipping. Ls. 

P p14 77 1 And if any Conſtable do refuſe, by himſelf or ſome other, to exerute the ſ1i] 
21 g ſomext, Puniſhment, he ſball be committed to the Common Goal until the ſaid Offent;r 
viz. Whip- be puniſhed as aforeſaid. 

ping, which Provided that no Fuſtice of Peace do exccute this Statute for any Offene 


the Law did 7 : 3 > . 
3 r done to himpelt, unleſs he be aſſociated with one or more Fiſtice of Peace ni 


Gros Goole concerned in the Matter. 


man, 2dly, | 

That the idle is uncertain, for want of ſbecuing the number of Trees. Per Curiam, As to the firſt, 
whether the Defendant be a Gentleman or not, is not material; for if a Man of Quality will do a 
baſe or a mean Thing, there is no Reaſon or Juſtice why he ſhould be exempted from the Puniſh- 
ment: The Quality of the Offender is rather an Aggravation than a leſſening of the Offence. To the 
ſecond, The Number as well as the Nature of the Trees ſhould be expreſſed, for this is like an Ac- 
tion of Treſpaſs in this reſpect, that the Plaintiff is to recover Damages, of which the Number and 
Nature of the Trees is to be the Meaſure ; and if an Action of Treſpaſs ſhall hereafter be brought for 
theſe rees, this Conviction ought to be a Plea in Bar. Salk. 181, 182. pl. 2. Trin. 2 Ann. B. R. 
the Queen v. Barnaby. 


2, 21 Fac. 1. cap. 16. EnaQts, that in Caſes of involuntary Treſpaſs 
Tender of amends may be pleaded in Bar. Sec Tender (S) and the Notes 
there. 


As to what Puniſhments ſhall be inflicted, and what Coſts and Da- 
mages ſhall be recovered in Proſecutions and Actions of Treſpaſs, 


ſee Tit. Damages and Coſts, Tit. Game (A), and Tir. Woods. 


For more of Treſpaſs in General, See Actions, Common Dt- 
ſtreſs, Nuſance, and other proper Titles. 
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